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IN    M  EMORI  AM 


JAMES  B.  RICKS. 


Proceedings  in  the  Supreme  Court  of  IiyUNois  at  the 
October  Term,  1906,  of  that  Court, 


The  Hon.  James  B.  Ricks,  late  one  of  the  justices  of 
this  court,  died  at  his  home  in  Taylorville,  Illinois,  on  July 
23,  1906.  At  the  October  term  of  this  court,  1906,  the  fol- 
lowing memorial  proceedings  were  had : 

Mr.  Chief  Justice  Scott  :  The  time  set  apart  for  proceedings 
commemorative  of  the  life  and  public  services  of  the  Hon.  James 
B.  Ricks,  late  a  member  of  this  court,  has  arrived.  The  bar  is  rep- 
resented on  this  occasion  by  Mr.  William  M.  Provine,  of  Taylorville. 
We  will  hear  him  now. 

Mr.  Provine,  offering  the  memorial  hereinafter  set  out, 
spoke  as  follows : 

May  it  please  the  Court — At  a  meeting  of  the  bar  of  Christian 
county  held  shortly  after  the  death  of  Judge  James  B.  Ricks,  the 
following  brief  memorial  of  his  life  and  services  was  adopted  and 
a  committee  appointed  to  present  the  same  to  this  court,  with  re- 
quest that  it  be,  by  order  of  the  court,  spread  upon  its  records.  On 
behalf  of  the  committee  and  with  the  permission  of  the  court  I  will 
read  the  memorial : 

"Judge  James  B.  Ricks  died  at  his  home  in  Taylorville  on  the 
morning  of  July  23,  1906,  in  the  fifty- fourth  year  of  his  age.  He 
was  born  and  reared  in  Christian  county,  Illinois,  was  educated  in 
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the  common  schools  of  his  county  and  the  Wesley  an  University  at 
Bloomington,  Illinois.  He  pursued  the  study  of  law  in  the  office  of 
Judge  Andrew  Simpson,  at  Taylorville,  and  was  admitted  to  the 
bar  in  June,  1874.  Shortly  after  his  admission  he  accepted  the  posi- 
tion of  Superintendent  of  Pension  Examiners  at  Washington,  D.  C, 
which  he  creditably  filled  for  a  period  of  three  years,  then  resigned 
this  position  and  resumed  his  practice  as  an  attorney  at  Taylorville. 
He  was  connected  with  many  of  the  most  important  cases  that  oc- 
curred in  the  courts  of  his  county  and  in  central  Illinois,  in  which 
he  acquitted  himself  well  and  to  the  satisfaction  of  his  clients. 

"Judge  Ricks  was  a  diligent  student,  studied  and  prepared  his 
cases  carefully,  tried  them  well  and  was  successful  in  his  practice. 
He  loved  the  law,  studied  it  with  2eal,  and  was,  in  fact,  a  painstak- 
ing lawyer,  and  prided  himself  in  presenting  to  the  court  all  of  the 
legal  questions  that  arose  in  the  trial  of  his  cases,  and  supported 
his  position  by  all  the  authorities  that  a  thorough  search  would  re- 
veal. He  was  uniformly  courteous  to  the  court  and  the  members 
of  the  bar,  and  faithfully  and  honorably  endeavored  to  secure  jus- 
tice and  right  in  the  trial  of  the  cases  in  which  he  was  engaged. 

"Judge  Ricks  was  elected  May  21,  1901,  a  member  of  the  Su- 
preme Court  of  the  State  of  Illinois  to  fill  the  vacancy  occasioned 
by  the  death  of  Judge  Phillips.  As  a  member  of  the  Supreme  Court 
he  was  held  in  high  esteem  by  his  associates  for  his  legal  ability  and 
industry  and  for  the  firmness  of  his  convictions  and  his  integrity  of 
purpose.  He  soon  attained  the  reputation  of  an  able  and  conscien- 
tious jurist,  wrote  many  excellent  opinions,  and  probably  would 
have  been  re-elected  but  for  the  fact  that  he  was  seized  with  a  fatal 
malady  that  precluded  him  from  again  offering  his  services.  In 
politics  he  was  a  life-long  democrat,  and  contributed  much  of  his 
time  and  means  for  the  benefit  of  his  party.  He  was  liberal  in  his 
views,  tolerant  of  opposition,  and  by  his  unfailing  courtesy  and 
kindness  gained  and  held  many  friends.  He  was  an  excellent  law- 
yer, a  pure  judge,  a  good  citizen,  a  kind  husband,  an  indulgent  father 
and  a  faithful  friend.  He  was  well  beloved  by  his  brethren  of  the 
bar,  who  regret  his  loss  and  sympathize  with  his  family  and  friends 
in  this  their  sad  bereavement" 

After  reading  the  memorial  Mr.  Provine  further  ad- 
dressed the  court,  as  follows : 
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May  it  please  the  Court — Mr.  James  C.  McBride,  who  is  also  a 
member  of  the  committee  to  present  this  memorial,  expected  to  be 
present  on  this  occasion  and  participate  in  the  exercises,  but  a  busi- 
ness engagement  outside  the  State,  made  before  the  court  set  the 
day  for  this  service,  prevents  his  attendance  here. 

In  the  memorial  services  held  in  the  court  room  in  Taylorville 
much  of  an  affectionate  and  appreciative  character  was  said  of  the 
late  Justice  Ricks  by  the  judge  of  the  court  and  members  of  the 
bar,  all  of  whom  had  long  known  and  esteemed  him  as  a  lawyer  and 
as  a  man.  He  was  a  native  of  Christian  county,  and  that  was  his 
home  during  life.  There,  also,  his  father  and  grandfather  had  lived 
and  died.  There  clustered  all  his  boyhood  associations.  There  he 
achieved  success  as  a  lawyer,  and  there  he  was  placed  in  positions 
of  trust  and  responsibility  by  reason  of  the  confidence  of  his  neigh- 
bors and  friends  in  his  ability  and  integrity.  In  return  he  was  de- 
votedly attached  to  his  home  and  to  his  home  people.  This  was  one 
of  his  strong  characteristics,  and  often  found  most  pathetic  expres- 
sion in  his  last  illness. 

Judge  Ricks  did  not  achieve  success  and  reputation  at  the  bar 
by  a  few  brilliant  efforts,  but  by  careful  and  diligent  labor.  He 
thoroughly  examined  both  the  facts  in  and  the  law  applicable  to  his 
cases  and  habitually  came  to  the  trial  well  prepared  in  both.  He 
loved  his  law  office  and  was  industrious  there.  He  delighted  in  the 
investigation  of  legal  questions.  In  the  trial  of  cases  he  was  fair 
and  honorable.  He  never  knowingly  attempted  to  mislead  the  court 
or  to  win  success  by  dishonest  or  unfair  means.  He  was  always 
respectful  and  courteous  to  the  witnesses,  the  opposing  counsel  and 
the  judge  on  the  bench.  He  rarely,  if  ever,  permitted  the  heat  of 
controversy  to  betray  him  into  intemperate  speech  or  conduct.  In 
fact,  our  deceased  brother  was  always  and  everywhere  a  genial, 
affable  and  courteous  gentleman.  His  very  presence  in  the  court 
room  seemed  to  soften  asperities  and  promote  in  the  lawyers  kindly 
feeling  and  consideration  for  each  other.  In  conducting  his  suits, 
while  faithful  to  his  client's  interests,  he  was  accommodating  and 
generous  to  his  adversary  in  the  little  conventions  and  concessions 
often  sought  but  sometimes  unnecessarily  refused  or  grudgingly 
given. 

Judge  Ricks,  when  elected  to  fill  the  vacancy  in  this  court  occa- 
sioned by  the  death  of  Judge  Phillips,  was  without  experience  on 
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the  bench,  but  he  brought  to  the  performance  of  his  new  duties  a 
long  and  varied  experience  as  a  lawyer  and  legal  abilities  of  a  high 
order.  His  mind  was  vigorous,  logical  and  analytical.  He  had  the 
power  of  distinguishing  and  applying  legal  principles  in  their  refine- 
ments to  the  varied  and  complicated  questions  arising  in  modern 
business  life.  He  had  a  strong  sense  of  justice  and  the  moral  cour- 
age to  accept  and  maintain  the  conclusions  to  which  his  investiga- 
tions led  him,  yet  he  was  tolerant  of  opposition  and  gave  honest  and 
courteous  consideration  to  the  opinions  of  others.  He  appreciated 
the  honor  and  responsibility  of  his  position  as  a  member  of  this 
court,  and  was  ambitious  to  maintain  in  his  own  judicial  labors  the 
high  degree  of  excellence  for  which  this  body  has  always  been,  -and 
is,  distinguished.  He  loved  the  approbation  of  his  fellow-men  and 
endeavored  to  merit  it.  He  was  most  companionable,  and  invited 
friendship.  He  loved  the  society  of  his  friends,  and  they  were  ever 
welcome  in  his  hospitable  home. 

The  future  appeared  to  have  much  of  honor  and  happiness  in 
store  for  Judge  Ricks  and  much  useful  service  was  yet  to  be  ex- 
pected from  him,  but  it  was  not  so  to  be.  When  in  the  high  noon 
of  his  years,  in  the  fullness  of  his  powers,  in  the  enjoyment  of  life's 
highest  honors  and  privileges,  having  home,  family  and  friends^  he 
was  called  upon  to  surrender  all  and  to  pass  through  many  months 
of  suffering  with  no  hope  of  recovery.  During  this  trying  ordeal 
he  did  not  rebel  nor  repine,  nor  cease  to  manifest  his  wonted  cheer- 
fulness and  kindly  consideration  for  others.  So  closed  here  a  life  of 
usefulness  and  honor  and  one  of  rare  social  qualities.  Those  who 
knew  him  best  mourn  the  loss  of  a  true  friend  and  genial  companion. 

"There  is  no  death !  What  seems  so  is  transition. 
This  life  of  mortal  breath 
Is  but  a  suburb  of  the  life  elysian, 
Whose  portal  we  call  death." 

Mr.  Chief  Justice  Scott  responded  for  the  court,  as 
follows : 

The  memorial  which  has  been  presented  and  the  remarks  which 
have  been  made  meet  with  the  hearty  concurrence  of  all  the  mem- 
bers of  this  court. 

James  B.  Ricks  was  of  the  highest  class  of  American  manhood. 
He  was  a  typical  son  of  Illinois.     Dependent  from  youth  entirely 
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upon  those  resources  with  which  bountiful  nature  had  blessed  him, 
he  made  for  himself,  in  the  affairs  of  his  time  and  in  the  history  of 
his  State,  an  honored  name  and  an  honored  place  which  can  never 
be  forgotten  so  long  as  the  records  of  this  court  endure.  It  was  my 
fortune  to  enjoy  his  friendship  for  ten  years  of  his  life  and  to  serve 
for  three  years  with  him  upon  the  bench  of  this  court.  He  was  a 
staunch  friend,  an  ideal  husband  and  father,  a  citizen  of  the  highest 
character,  broad  and  generous  in  his  sympathies,  and  he  was  a  just 
and  upright  judge. 

He  became  a  member  of  this  court  on  May  25,  1901,  and  his 
term  of  service  here  expired  on  June  18  last.  His  first  opinion  ap- 
pears in  volume  191  of  our  Reports  and  his  last  in  volume  221.  He 
came  to  this  court  without  any  previous  judicial  experience,  but  he 
quickly  grew  into  the  place  to  which  he  had  been  chosen.  Not  only 
was  he  of  sterling  integrity,  but  he  was  gifted  with  an  intellectual 
honesty,  most  important  in  the  performance  of  his  duties  here.  This 
made  it  impossible  for  him  to  reach  or  state  any  conclusion  except 
that  which,  in  accordance  with  the  law  as  he  understood  it,  he  de- 
duced from  the  facts.  His  judgment  was  never  swayed,  either  con- 
sciously or  unconsciously,  while  he  was  in  this  court,  by  friendship, 
by  public  censure  or  public  praise,  nor  by  the  wealth  and  power  or 
the  poverty  and  misfortunes  of  suitors.  He  realized  that  courts  of 
appellate  jurisdiction  should  rigidly  enforce  the  law  as  it  is  written, 
without  evasion  or  deviation ;  that  such  courts  must  adapt  the  law 
to  new  and  changing  conditions  as  they  arise,  but  never  alter  or 
modify  it  for  the  purpose  of  enforcing,  in  any  particular  case,  that 
which  may  seem  to  the  members  of  the  court  to  be  natural  right. 
He  held  that  the  justice  which  the  courts  must  administer  is  that, 
and  that  only,  which  results  from  the  enforcement  of  the  law ;  that 
to  pursue  any  other  course  for  the  purpose  of  relieving  litigants 
from  results  which  sometimes  seem  unjust  is  to  enter  upon  a  course 
which  would  unsettle  the  rules  which  must  guide  the  conduct  of 
men  and  make  of  the  law,  which  should  be  a  certain  and  unfailing 
beacon,  a  sport  and  plaything,  dependent  not  upon  the  written  word, 
but  upon  the  sentiments  and  instincts  of  men  vested  with  judicial 
office. 

His  industry  was  great.  Hi$  examination  of  a  record  was  care- 
ful and  thorough.  His  knowledge  of  the  facts  in  a  given  case  was 
invariably  cpmprehensive  and  accurate.    He  was  affable  and  cour- 
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teous  in  his  relations  with  the  other  members  of  the  court,  yet  when 
convinced  that  any  proposition  which  he  advanced  was  correct,  he 
was  firm  and  unyielding.  He  stood  up  boldly  for  that  which  he 
believed  to  be  right,  but  he  had  no  false  pride  of  opinion  which  pre- 
vented his  giving  way  when  an  error  in  his  reasoning  or  conclusion 
was  pointed  out.  His  constant  desire  was  to  better  and  facilitate 
the  work  of  the  court.  He  was  here,  engaged  in  the  performance 
of  his  duties  many  times  and  many  terms,  day  after  day,  when  a 
man  of  ordinary  will  power  would  have  yielded  in  despair  to  the 
weakness  which  attended  the  disease  which  afflicted  the  last  few 
years  of  his  life. 

We  feel  our  bereavement  more  keenly  for  the  reason  that  our 
brother  did  not  live  out  the  allotted  span  of  human  existence,  but 
died  at  a  time  when,  in  the  ordinary  course  of  nature,  he  should 
have  had  many  useful  years  before  him.  When  fie  came  into  this 
court  he  found  here  Justices  Magruder,  Wilkin,  Carter,  Cartwright, 
Boggs  and  Hand.  He  was  the  Junior  in  service,  and,  I  think,  in 
years,  yet  he  has  first  succumbed  to  that  grim  power  "which  lays 
side  by  side  the  crook  of  the  shepherd  and  the  sceptre  of  the  king." 
As  we  consider  his  untimely  demise  we  realize  that  he  has  preceded 
us  but  a  little,  out  of  labor  into  rest,  out  of  the  storm  into  the  calm, 
out  of  the  shadow  into  the  light,  out  of  pain  into  eternal  peace. 

Mr.  Justice  Farmer  succeeds  Judge  Ricks  in  this  court.  They 
resided  in  the  same  circuit,  and  when  Judge  Ricks  was  at  the  bar 
he  practiced  for  several  years  before  Judge  Farmer,  who  was  then 
one  of  the  judges  of  that  circuit. 

Mr.  Justice  Farmer  will  speak  further  on  behalf  of  this  court. 

Mr.  Justice  Farmer,  on  behalf  of  the  court,  said : 
I  can  add  little  to  what  has  been  said  in  respect  to  the  memory 
of  Judge  Ricks,  but  inasmuch  as  I  had  a  long  personal  acquaintance 
with  him  and  come  to  this  court  from  the  same  district  he  came 
from,  I  cannot  let  this  occasion  pass  without  adding  my  tribute  to 
his  abilities  as  a  lawyer  and  his  worth  as  a  man. 

When  I  first  became  acquainted  with  Judge  Ricks  we  were  both 
engaged  in  practicing  law  in  the  same  circuit  Afterwards  I  be- 
came one  of  the  judges  of  the  circuit  court  of  the  circuit  in  which 
we  both  resided,  and  in  that  capacity  had  opportunities  for  a  better 
knowledge  of  him,  both  as  lawyer  and  man.    As  a  lawyer  he  wa^ 
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painstaking  and  industrious,  and  came  to  the  trial  of  his  cases  pre- 
pared and  equipped  to  ably  and  conscientiously  discharge  his  duty 
to  his  clients  and  to  the  court.  He  was  faithful  and  loyal  to  his 
clients,  and  enjoyed  winning  victories  for  them  in  their  causes.  He 
was  careful  and  alert  in  the  presentation  and  trial  of  his  cases,  quick 
to  grasp  the  important  questions  involved,  but  never  forgot  that  he 
was  an  officer  of  the  court,  whose  duty  it  was  to  see  that  justice  was 
administered  according  to  the  due  forms  of  law.  He  never  de- 
scended to  the  arts  and  practices  of  the  pettifogger,  and  while  he 
was  "a  foeman  worthy  of  any  man's  steel,"  he  was  broad-minded, 
courteous  and  respectful  to  the  court  and  to  opposite  (^unsel. 

As  a  man  Judge  Ricks  had  a  most  attractive  personality.  He 
was  buoyant  with  good  nature  and  decidedly  optimistic  in  tempera- 
ment. To  him  life  was  worth  living.  He  derived  much  pleasure 
from  it  himself,  and  his  radiant  nature  had  a  mosjt  cheerful  influ- 
ence on  those  with  whom  he  associated.  He  was  a  loving  and  de- 
voted husband,  a  tender  and  affectionate  father.  Toward  the  close 
of  his  last  illness  I  visited  him  a  number  of  times,  and  while  he  re- 
alized his  malady  was  incurable  and  that  the  inevitable  end  was  not 
far  off,  he  was  brave  and  patient.  Much  as  he  loved  life  and  glad 
as  he  would  have  been  to  have  had  it  prolonged  and  his  years  of 
usefulness  and  activity  extended,  he  did  not  become  gloomy  and 
despondent  nor  complain  at  his  fate,  but  continued  brave  and  cheer- 
ful to  the  end. 

If  Judge  Ricks  had  faults, — and  who  of  us  have  not? — his  many 
noble  qualities  greatly  overbalanced  them.  Let  us,  therefore,  who 
survive  him,  forget  his  faults  and  imitate  his  virtues. 

Mr.  Chief  Justice  Scott  :  The  proceedings  of  the  hour  will  be 
spread  at  large  upon  our  records.  As  a  further  evidence  of  the  af- 
fection and  esteem  in  which  we  held  our  departed  associate  we  will 
now  adjourn. 
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CASES 

ARGUED  AND  DETERMINED 
IN  THB 

Supreme  Court  op  Illinois. 


CleveivAnd,  Cincinnati,  Chicago  and  St.  Louis  Ry.  Co. 

V. 

The  PeopIvE  ex  rel.  O.  L.  McCord,  County  Treasurer. 
Opinion  filed  October  2^,  ipo6, 

1.  Taxes — section  i  of  Juhl  law  of  ipoi  construed.  Under  sec- 
tion I  of  the  act  of  1901,  (Laws  of  190 1,  p.  272,)  commonly  known 
as  the  Juhl  law,  the  maximum  amount  of  county  tax  that  may  be 
levied  without  a  vote  of  the  people  is  to  be  ascertained  by  comput- 
ing the  tax  at  the  rate  of  seventy-five  cents  on  the  $100  on  the  basis 
of  the  equalized  value  as  fixed  by  the  State  Board  of  Equalization. 

2.  Same — taxes  other  than  State  should  not  be  extended  on  the 
State  board's  valuation.  After  the  maximum  amount  of  tax  which 
may  be  levied  under  a  maximum  rate  has  been  computed  on  the 
basis  of  the  valuation  by  the  State  Board  of  Equalization,  all  taxes 
except  the  State  tax  should  be  extended  upon  valuation  as  fixed  by 
the  county  board  of  review,  together  with  the  amount  of  corporate 
property  originally  assessed  by  the  State  Board  of  Equalization. 

3.  Same — section  i  of  Juhl  law  does  not  apply  if  tax  is  less  than 
maximum.  If  the  amount  of  taxes  to  be  levied  is  less  than  the 
maximum  amount  allowed  by  law  section  i  of  the  Juhl  law  of  190 1 
has  no  application,  and  the  tax  should  be  both  computed  and  ex- 
tended upon  the  valuation  as  fixed  by  the  county  board  of  review, 
together  with  the  corporate  property  assessed  by  the  State  board, 
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4.  Same — highzvay  commissioners  are  judges  of  the  contingency 
authorizing  additional  road  tax  levy.  Under  section  14  of  the  Road 
and  Bridge  act  the  commissioners  of  highways  are  the  judges  of  the 
contingency  authorizing  an  additional  road  and  bridge  tax  levy,  and 
if  their  certificate  shows  what  the  contingency  is  and  the  board  of 
town  auditors  state  that  they  are  satisfied  that  such  a  contingency 
exists,  a  tax-payer  cannot  object  that  no  contingency  is  shown. 

Scott,  C.  J.,  and  Carter,  J.,  dissenting. 

Appeal  from  the  County  Court  of  Vermilion  county; 
tlie  Hon.  S.  Murray  Clark,  Judge,  presiding. 

Rearick  &  Meeks,  for  appellant. 

J.  W.  Keeslar,  State's  Attorney,  (W.  T.  Gunn,  and 
Swallow  &  Swallow,  of  counsel,)  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  for  taxes  for  the 
year  1904,  entered  by  the  county  court  of  Vermilion  county 
against  the  property  of  the  Cairo,  Vincennes  and  Chicago 
Railway  Company  and  the  Peoria  and  Eastern  Railway 
Company,  which  railroads  are  the  property  of  appellant  un- 
der arrangements  which  make  appellant  liable  for  the  taxes 
thereon.  The  excess  of  amount  and  kind  of  taxes  involved 
is  as  follows:  Cairo,  Vincennes  and  Chicago  railway — 
county  tax,  $34.89;  town  tax,  town  of  Elwood,  $36.34;  road 
and  bridge,  town  of  Georgetown,  $68.33;  special  gravel 
road,  town  of  Elwood,  $16.15.  Peoria  and  Eastern  railway 
— county  tax,  $72.10;  road  and  bridge,  town  of  Oakwood, 
$32.06.  These  amounts  represent  certain  excesses  which  are 
claimed  to  be  illegal,  appellant  having  paid  all  other  taxes. 

The  first  point  involves  most  of  the  items  above  men- 
tioned, and  raises  the  question  as  to  whether  the  county 
clerk  extended  the  taxes  in  question  upon  right  valuation. 

The  record  shows  that  the  total  valuation  of  the  county 
as  equalized  by  the  county  board  of  review  and  the  corpo- 
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rate  property  that  was  assessed  by  the  State  Board  of  Equal- 
ization amounted  to  $16,964,118,  and  that  the  valuation  as 
fixed  by  the  State  Board  of  Equalization  for  the  county  was 
$15,582,850.  By  sections  117  and  128  of  the  Revenue  law 
(Laws  of  1901,  p.  272,)  the  State  tax  is  to  be  extended  on 
the  valuation  as  fixed  by  the  State  Board  of  Equalization, 
and  all  other  taxes  are  to  be  extended  on  the  valuation  pro- 
duced by  the  equalization  and  assessment  of  property  by 
the  county  board  of  review,  and  all  property  originally  as- 
sessed by  the  State  Board  of  Equalization.  The  county 
board  made  appropriations  and  a  levy  such  as  required  sev- 
enty-five cents  on  the  $100,  which  is  the  maximum  tax 
authorized  by  the  constitution  and  the  statute  to  be  levied 
by  a  county  without  a  vote  of  the  people.  Under  what  is 
called  by  counsel  the  Juhl  law,  passed  in  May,  1901,  (Laws 
of  1901,  p.  272,)  it  is  provided  by  section  i  "that  in  deter- 
mining the  amount  of  the  maximum  tax  authorized  to  be 
levied  by  any  statute  of  this  State  the  assessed  valuation  of 
the  current  year  of  the  property  in  each  taxing  district,  as 
equalized  by  the  State  Board  of  Equalization,  shall  be  used. 
And  if  the  amount  of  any  tax  certified  to  the  county  clerk 
for  extension  shall  exceed  the  maximum  allowed  by  law, 
determined  as  above  provided,  such  excess  shall  be  disre- 
garded, and  the  residue  only  treated  as  the  amount  certified 
for  extension."  As  we  interpret  this  statute,  the  maximum 
amount  of  county  tax  that  may  be  levied  without  a  vote  of 
the  people  is  to  be  ascertained  by  computing  the  tax  at  the 
rate  of  seventy-five  cents  on  the  $100  on  the  basis  of  the 
equalized  value  as  fixed  by  the  State  Board  of  Equalization. 
By  such  computation  we  find  that  the  maximum  amount  of 
tax  that  could  be  levied  in  Vermilion  county  for  county  pur- 
poses for  the  year  1904  was  $116,871.  Having,  then,  the 
maximum  amount  of  tax  that  could  be  levied  and  collected 
for  that  year,  and  following  the  requirements  of  sections 
117  and  128  of  the  Revenue  law,  supra,  the  rate  percentum 
against  each  $100  as  equalized  by  the  county  board  of  re- 
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view  and  the  property  originally  assessed  by  the  State  Board 
of  Equalization  is  ascertained  by  dividing  the  maximum 
amount  of  money  that  could  be  raised,  by  $16,964,118, 
which  gives  the  rate  of  sixty-nine  cents  on,  the  $100. 

The  testimony  shows  that  the  clerk,  in  extending  the  tax, 
not  only  computed  it,  but  extended  it  upon  the  valuation  as 
fixed  by  the  State  Board  of  Equalization  for  the  county  and 
local  purposes,  contrary  to  the  provision  of  the  statute ;  and 
while  it  raised  no  more  tax  than  the  amount  authorized  to  be 
raised  by  law,  because  taking  the  maximum  amount  that  was 
authorized  to  be  raised  and  finding  the  per  cent  uix>n  the  basis 
of  the  equalization  as  fixed  by  the  county  board  of  review, 
together  with  the  corporate  property  as  assessed  by  the 
said  board  of  review,  would  give  a  per  cent  to  raise  the 
identical  amount,  yet  the  difficulty  is  that  lands  in  the  county 
were  reduced  more  than  a  million  dollars  by  the  State 
Board  of  Equalization,  and  by  extending  the  tax  against 
the  assessment  fixed  by  the  State  Board  of  Equalization 
appellant  was  required  to  pay  more  than  its  proportionate 
share  of  the  tax.  The  valuation  of  appellant's  property  for 
taxable  purposes  was  the  same  whether  the  tax  was  ex- 
tended against  the  valuation  fixed  by  the  State  Board  of 
Equalization  or  that  fixed  by  the  county  board  of  review, 
while  the  valuation  of  the  rest  of  the  taxable  property  of 
the  county  as  determined  by  the  State  Board  of  Equaliza- 
tion was  $1,381,268  less  than  the  valuation  fixed  by  the 
board  of  review.  It  will  thus  be  seen  that  appellant  was 
taxed  seventy-five  cents  on  the  $100  of  tlie  proper  valua- 
tion of  its  property  while  other  property  was  taxed  only 
sixty-nine  cents  on  the  $100. 

It  is  to  be  noted  that  while  the  statute  requires  that  the 
assessment  as  fixed  by  the  State  Board  of  Equalization  shall 
be  taken  as  the  basis  of  calculation  in  determining  the  maxi- 
mum amount  of  tax  that  may  be  levied  under  a  maximum 
rate,  the  statute  expressly  provides  that  all  the  taxes  except 
the  State  taxes  shall  be  extended  upon  the  valuation  as  fixed 
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by  the  county  board  of  review  and  the  corporate  property 
assessed  by  the  State  Board  of  Equalization.  Section  i  of 
the  Juhl  law  would  have  no  application  in  ordinary  cases 
where  the  tax  levied  was  not  up  to  the  maximum  amount 
allowed  by  law,  as  that  section  seems  to  be  solely  for  the 
purpose  of  limiting  the  amount  of  maximum  tax  in  any 
given  case ;  and  if  the  taxes  to  be  levied  were  to  be  less 
than  the  maximum  amount  allowed  by  law,  it  would  be 
computed  and  extended  upon  the  valuation  as  fixed  by  the 
county  board  of  review  of  the  general  property  and  the  cor- 
porate property  as  assessed  by  the  State  Board  of  Equal- 
ization. This  act  has  been  considered  and  construed  in 
Chicago,  Burlington  and  Quincy  Railway  Co.  y.  People, 21^ 
111.  458,  and  Wabash  Railroad  Co,  v.  People,  214  id.  568, 
and  need  not  now  be  further  discussed.  The  evidence  shows 
that  as  the  same  method  of  extending  the  tax  was  observed 
in  all  the  local  taxes  in  the  county, — that  is,  that  they  were 
all  extended  against  the  valuation  as  fixed  by  the  State 
Board  of  Equalization, — the  same  defect  or  excess  was  pro- 
portionately charged  against  the  property  of  appellant  in  all 
of  such  taxes. 

The  objections  thus  urged  are  shown  by  the  record  to 
apply  to  the  following  taxes  of  the  Cairo,  Vincennes  and 
Chicago  Railway  Company:  County  tax,  $34.89;  town 
tax,  town  of  Elwood,  $36.34;  and  to  the  following  taxes 
of  the  Peoria  and  Eastern  Railway  Company :  County  tax, 
$72.10;  road  and  bridge  tax,  town  of  Oakwood,  $32.06.  A 
determination  of  the  objection  made  to  the  road  and  bridge 
tax  of  the  town  of  Georgetown  and  the  special  gravel  road 
tax  of  the  town  of  Elwood  would  necessitate  a  considerable 
amount  of  mathematical  calculation,  which  would  in  part 
have  to  be  based  on  assumptions  that  either  do  not  appear 
at  all  from  the  record  or  are  so  vague  and  indefinite  as  to 
be  very  doubtful  and  uncertain. 

A  special  objection  is  made  to  the  road  and  bridge  tax 
of  the  town  of  Georgetown.     There  an  additional  levy  of 
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twenty  cents  on  the  $ioo  is  claimed  was  illegal  for  the  rea- 
son that  no  contingency  was  shown  authorizing  said  addi- 
tional levy.  The  commissioners  of  highways  of  Georgetown 
certified  to  the  board  of  town  auditors  and  assessor  that  "in 
our  opinion  a  greater  levy  than  sixty  cents  on  the  $ioo  is 
needed  in  view  of  the  contingency  that  there  are  outstand- 
ing contracts  for  the  building  of  bridges  and  the  building  of 
grades  and  approaches  to  bridges  erected  and  the  graveling 
of  highways  in  said  township,  the  said  sixty  cents  on  the 
$ioo  being  inadequate  to  meet  said  contingencies.  We 
therefore  ask  that  you  give  your  consent,  in  writing,  to  an 
additional  levy  of  twenty  cents  on  the  $ioo  on  tlie  taxable 
property  of  the  said  town."  The  record  of  the  board  of 
town  auditors  and  assessor  shows  the  following:  "And  it 
having  been  certified  to  us,  the  undersigned  board  of  town 
auditors  and  assessor  in  and  for  the  township  of  George- 
town, in  the  county  of  Vermilion  and  State  of  Illinois,  by 
the  commissioners  of  highways  in  and  for  said  township, 
that  in  their  opinion  a  greater  levy  than  sixty  cents  on  the 
$  I  GO  is  needed  in  view  of  the  contingency  that  there  are 
outstanding  contracts  for  the  building  of  bridges  and  the 
building  of  grades  and  approaches  to  bridges  and  the  grav- 
eling of  highways  in  said  township,  and  the  said  board  of 
town  auditors  and  assessor  being  satisfied  that  the  said  con- 
tingency exists  and  the  additional  levy  of  twenty  cents  on 
the  $  I  GO  of  taxable  property  of  said  town  is  needed  to  meet 
said  contingency,  now,  therefore,  we  hereby  give  our  con- 
sent in  writing  to  the  said  commissioners  to  make  an  ad- 
ditional levy  of  twenty  cents  on  the  $ioo  of  the  taxable 
property  of  the  said  township  of  Georgetown." 

The  language  of  the  statute  (section  14  of  the  Road 
and  Bridge  act)  is  as  follows:  "If,  in  the  opinion  of  the 
commissioners,  a  greater  levy  is  needed  in  view  of  some 
contingency,  they  may  certify  the  same  to  the  board  of 
town  auditors  and  assessor,"  etc.  Under  this  section  the 
commissioners  of  highways  are  made  the  judges  of  the  con- 
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tingency.  In  this  case  they  went  as  far  as  the  statute  re- 
quires, and  their  certificate  shows  several  contingencies,  and 
the  board  of  town  auditors  stated  that  they  were  satisfied 
that  the  contingencies  existed.  We  are  of  opinion  there 
was  a  substantial  compliance  with  the  statute  and  author- 
ized the  increased  levy.  The  case  of  People  v.  Cincinnati, 
Indianapolis  and  Western  Railway  Co.  213  111.  503,  cited 
by  appellant,  does  not  sustain  its  position.  In  that  case  they 
attempted  by  their  certificate  to  levy  one  hundred  cents  "for 
road  and  bridge  purposes  and  for  the  payment  of  outstand- 
ing orders  drawn  on  the  township  treasurer."  The  addi- 
tional levy  asked  for  was  for  the  same  purpose  as  the  sixty 
cents,  and  there  was  no  certificate  that  any  contingency  had 
arisen  or  any  necessity  existed  for  the  additional  levy. 

The  judgment  of  the  county  court  as  to  the  special  gravel 
road  tax  of  the  town  of  Elwood  and  the  road  and  bridge  tax 
of  the  town  of  Georgetown,  both  extended  against  the  Cairo, 
Vincennes  and  Chicago  Railway  Company,  will  be  affirmed. 
And  as  to  the  county  tax  and  town  tax  of  the  town  of  El- 
wood assessed  against  the  said  Cairo,  Vincennes  and  Chi- 
cago Railway  Company,  and  the  county  tax  and  the  road 
and  bridge  tax  of  the  town  of  Oakwood  assessed  against  the 
Peoria  and  Eastern  Railway  Company,  the  judgment  of  the 
county  court  will  be  reversed.  Appellant  will  be  required 
to  pay  one-fourth  of  the  costs  of  this  appeal. 

Affirmed  in  part  and  reversed  in  part. 

Scott,  C.  J.,  and  Carter,  J.,  dissenting: 

The  assessed  valuation  of  property  for  the  county  of 
Vermilion,  as  equalized  and  assessed  by  the  State  Board  of 
Equalization  for  the  year  1904,  which  will  hereinafter  be 
referred  to  as  the  "State  value,"  was  less  than  the  assessed 
valuation  of  the  property  in  that  county  as  fixed  by  the 
board  of  review  of  the  county,  including  the  assessed  value 
of  the  property  which  was  originally  assessed  by  the  State 
Board  of  Equalization.  The  assessed  value  so  fixed  by  the 
county  board  of  review  and  by  the  original  assessments 
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made  by  the  State  Board  of  Equalization  will  hereinafter  be 
referred  to  as  the  "county  value." 

Objection  is  made  to  a  part  of  the  county  and  certain 
other  local  taxes  which  were  extended  at  the  highest  rate  or 
percentage  permitted  by  law  on  the  State  value.  It  is  con- 
ceded that  the  total  amount  of  such  taxes  extended  against 
all  the  property  taxed  is  not  greater  than  it  should  be,  but  it 
is  argued  that  these  taxes  should  have  been  computed  on  the 
county  value  and  extended  on  that  value  at  such  a  rate  as 
would  produce  the  same  amount  of  taxes  that  was  extended 
on  the  State  value,  which  would  result  in  appellant  paying  a 
smaller  amount  and  a  lesser  proportion  of  the  taxes  than 
were  extended  against  it  by  the  method  which  the  county 
clerk  pursued. 

The  rates,  which  were  extended  at  the  highest  percent- 
age permitted  by  law,  were  extended  upon  the  valuation  of 
the  property  of  the  appellant  as  fixed  by  the  State  Board  of 
Equalization,  and  the  valuation  of  the  property  of  appellant 
is  the  same  whether  the  State  value  be  taken  or  the  county 
value  be  taken.  In  Vermilion  county,  in  1904,  the  total 
county  value  was  $16,964,118  ^nd  the  total  State  value  was 
$15,582,850.  Appellant  reaches  the  conclusion  that  the  rate 
is  excessive  as  to  its  property  in  the  following  manner,  to 
quote  from  its  argument  in  reference  to  the  county  tax : 

"The  county  tax  was  levied  to  the  full  limit,  viz.,  sev- 
enty-five cents  on  the  $100  on  the  value  of  all  property  as 
equalized  by  the  State  board.  The  aggregate  county  tax 
for  the  year,  therefore,  was  $116,871.  This  was  the  high- 
est amount  that  the  county  board  for  that  year  was  author- 
ized to  levy.  If  this  amount  was  spread  on  all  property 
according  to  the  State  value  the  rate  is  seventy-five  cents; 
if  the  same  amount  of  tax  is  spread  upon  the  county  value 
the  rate  is  sixty-nine  cents,  making  a  difference  of  six  cents 
on  each  $100  of  property.  The  value  of  the  Cairo,  Vin- 
cennes  and  Chicago  property  in  the  county  was  $58,155. 
Six  per  cent  excess  on  this  amount  of  property  would  equal 
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$34.89  of  taxes,  which  is  the  excess  complained  of.  The 
value  of  the  property  of  the  Peoria  and  Eastern  railway  in 
the  county,  as  shown  by  the  record,  is  $120,163,  and  six  per 
cent  of  this  would  equal  $72.10,  which  is  the  excess  tax 
complained  of." 

On  this  basis,  the  highest  rate  that  could  be  extended 
against  appellant's  property  for  county  taxes  upon  the  State 
value,  its  only  valuation,  would  be  sixty-nine  cents  on  the 
$100  instead  of  seventy-five  cents  on  the  $100,  and  if  this 
contention  is  correct,  the  act  approved  May  10,  1901,  here- 
inafter set  out,  becomes  a  limitation  upon  the  rate  of  taxa- 
tion,— 2L  result  which  we  believe  was  not  contemplated  by 
the  legislature.  Appellant's  reasoning  as  to  each  of  the 
other  taxes  which  it  claims  to  be  excessive  is  the  same. 

We  are  of  opinion  that  it  has  no  just  cause  for  com- 
plaint in  this  regard,  and  that  as  long  as  the  amount  of  the 
county  tax  extended  against  it  does  not  exceed  an  amount 
produced  by  extending  the  highest  rate  (seventy  five  cents 
on  the  $100)  permitted  by  law  upon  the  value  of  its  property 
as  fixed  by  the  State  Board  of  Equalization,  the  tax  is  unob- 
jectionable, and  that  all  taxes  of  every  character  should  be 
extended  upon  the  State  valuation. 

In  determining  the  question  presented  by  this  objection  a 
somewhat  lengthy  consideration  of  various  statutory  and 
constitutional  provisions  has  been  found  necessary. 

All  property  which  is  taxable  is  originally  assessed  by 
the  local  assessor,  excepting  that  which  is  originally  assessed 
by  the  State  Board  of  Equalization.  The  assessment  made 
by  the  local  assessors  is  subject  to  review,  modification  and 
equalization  by  the  board  of  review  of  the  county,  (Kurd's 
Stat.  1903,  chap.  120,  sec.  329,)  and  the  value  of  that  prop- 
erty as  fixed  by  that  board,  added  to  the  original  assessment 
of  such  property  as  was  originally  assessed  by  the  State 
Board  of  Equalization,  makes  the  county  value. 

When  the  board  of  review  has  completed  its  work  the 
county  clerk  is  required  to  transmit  to  the  Auditor  an  ab- 
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stract  of  the  assessment.  (Section  341  of  chapter  120^  supra,) 
The  Auditor  presents  these  statements  from  the  various 
counties  of  the  State  to  the  State  Board  of  Equalization,  and 
that  board  may  so  lower  or  raise  the  total  assessed  value  of 
property  in  any  county,  as  returned  by  the  county  clerk,  as 
shall  make  the  property  in  such  county  bear  a  just  relation  to 
the  assessed  value  of  property  in  other  counties  of  the  State, 
(section  345  of  chapter  120,  supra,)  the  total  amount  of  the 
increase  or  decrease  not  to  exceed  ten  per  cent  of  the  assessed 
value  of  all  the  property  in  the  State. 

It  is  to  be  observed  that  the  value  which  the  State  board 
may  raise  or  lower  is  "the  total  assessed  value  of  property 
in  any  county  as  returned  by  the  county  clerk."  The  values 
which  it  equalizes  are  the  values  which  have  been  fixed  by 
the  local  assessing  officers.  Jurisdiction  to  make  original  as- 
sessments as  to  property  of  certain  classes  is  conferred  upon 
that  board  by  sections  108  and  109  of  chapter  120,  supra. 
Such  original  assessments  are  certified  by  the  Auditor  to  the 
various  county  clerks,  and  the  clerks  are  directed  to  extend 
taxes  for  all  purposes  on  the  respective  amounts  so  certified 
the  same  as  against  other  property  in  the  various  taxing  dis- 
tricts. When  the  Board  of  Equalization  has  once  made  an 
assessment,  that  assessment,  without  change,  alteration  or 
equalization,  is  certified  to  the  various  clerks,  and  the  taxes, 
as  to  that  property,  must  be  extended  upon  the  assessment  as 
originally  made  by  the  State  Board  of  Equalization.  The 
only  assessments  which  that  board  equalizes  are  those  made 
by  the  local  assessors.  Consequently,  the  assessed  value  of 
such  property  as  is  assessed  by  the  State  board  is  the  same 
whether  the  county  value  or  the  State  value  be  taken. 

It  must  be  presumed  that  the  assessed  value  fixed  by  the 
State  board,  upon  the  property  originally  assessed  by  it,  bears 
the  same  relation  to  the  actual  value  of  tliat  property,  as  the 
assessed  value,  as  equalized  by  the  State  board,  bears  to  the 
actual  value  of  property  originally  assessed  by  the  local 
assessors. 
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The  Revenue  act  of  1872  provided,  by  two  sections  there- 
of, (Kurd's  Stat.  1899, chap.  120, sees.  117, 128,)  as  follows: 

"Sec.  117.  All  rates  for  taxes,  hereinafter  provided  for, 
shall  be  extended  by  the  county  clerk  on  the  assessed  val- 
uation of  property,  as  equalized  and  assessed  by  the  State 
Board  of  Equalization. 

"Sec.  128.  All  State  and  county  taxes  shall  be  extended 
by  the  respective  county  clerks  upon  the  property  in  their 
counties,  upon  the  valuation  produced  by  the  equalization 
and  assessment  of  property  by  the  State  Board  of  Equaliza- 
tion. Town,  district,  village,  city  and  other  taxes,  shall  also 
be  extended  against  such  assessed  and  equalized  valuation 
of  property  within  their  respective  jurisdictions.  In  the  ex- 
tension of  taxes,  the  fraction  of  a  cent  shall  be  extended 
as  one  cent." 

By  an  act  of  the  legislature,  approved  May  10,  1901,  said 
sections  were  amended  to  read  as  follows  (Laws  of  1901, 
sees.  117,  128,  p.  272)  : 

"Sec.  117.  All  rates  for  taxes,  hereinafter  provided  for, 
shall  be  computed  by  the  county  clerk  on  the  assessed  valua- 
tion of  property,  as  equalized  and  assessed  by  the  State  Board 
of  Equalization  for  State  purposes,  and  on  the  assessed  val- 
uation of  property,  as  equalized  and  assessed  by  the  county 
board  of  review,  and  all  property  assessed  by  the  State  Board 
of  Equalization  for  other  taxes. 

"Sec.  128.  State,  county,  town,  road  and  bridge,  village, 
city,  district,  school  and  all  other  taxes.]  All  State  taxes 
shall  be  extended  by  the  respective  county  clerks  upon  the 
property  in  their  counties  upon  the  valuation  produced  by 
the  equalization  and  assessment  of  property  by  the  State 
Board  of  Equalization.  All  other  taxes  shall  be  extended 
upon  the  valuation  produced  by  the  equalization  and  assess- 
ment of  property  by  the  county  board  of  review,  and  all 
property  originally  assessed  by  the  State  Board  of  Equaliza- 
tion. In  the  extension  of  taxes  the  fraction  of  a  cent  shall 
be  extended  as  one  cent" 
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The  effect  of  this  amendatory  act,  if  vaHd,  is  to  require 
the  computation  and  extension  of  the  State  tax  upon  the 
State  value  and  the  computation  and  extension  of  all  other 
taxes  upon  the  county  value. 

On  May  9,  1901,  an  act  of  the  legislature  was  approved, 
which  was  in  part  as  follows  (Laws  of  1901,  sees,  i,  2, 
p.  272)  : 

"Section  i.  Be  it  enacted  by  the  People  of  the  State  of 
Illinois,  represented  in  the  General  Assembly:  That  in  deter- 
mining the  amount  of  the  maximum  tax  authorized  to  be 
levied  by  any  statute  of  this  State  the  assessed  valuation  of 
the  current  year  of  the  property  in  each  taxing  district,  as 
equalized  by  the  State  Board  of  Equalization,  shall  be  used. 
And  if  the  amount  of  any  tax  certified  to  the  county  clerk 
for  extension  shall  exceed  the  maximum  allowed  by  law, 
determined  as  above  provided,  such  excess  shall  be  disre- 
garded, and  the  residue  only  treated  as  the  amount  certified 
for  extension. 

"Sec.  2.  The  county  clerk  in  each  county  shall  ascertain 
the  rates  per  cent  required  to  be  extended  upon  the  assessed 
valuation  of  the  taxable  property  in  the  respective  towns, 
townships,  districts,  incorporated  cities  and  villages  in  his 
county,  as  equalized  by  the  State  Board  of  Equalization  for 
the  current  year,  to  produce  the  several  amounts  certified  for 
extension  by  the  taxing  authorities  in  said  county." 

Appellant's  position  is  that  the  maximum  amount  of  tax 
must  be  determined  under  the  provisions  of  section  i  of  the 
act  approved  May  9,  1901,  and  then  that  the  rate  of  taxation 
for  all  taxes,  other  than  State  taxes,  must  be  determined 
by  dividing  that  maximum  by  the  county  value,  where  the 
amount  levied  equals  or  exceeds  that  maximum,  and  then 
that  all  such  taxes,  other  than  State  taxes,  shall  be  extended 
upon  the  county  value. 

The  following  is  an  example  which  will  perhaps  ,better 
illustrate  appellant's  contention:  In  a  certain  county  the 
value  of  the  property  originally  assessed  by  the  local  officers 
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is  finally  fixed  by  the  board  of  review  at  $10,000,000,  and 
the  value  of  other  taxable  property  in  that  county  as  origi- 
nally assessed  by  the  State  Board  of  Equalization  is  $1,000,- 
000,  making  the  county  value  $11,000,000.  The  State 
Board  of  Equalization,  in  equalizing  the  assessment  of  this 
county,  reduces  the  assessed  value  of  the  property  assessed 
by  the  local  officers  ten  per  cent,  fixing  it  at  $9,000,000. 
The  assessment  made  by  the  State  board  continues  the  same, 
$1,000,000,  making  the  State  value  for  the  county  $10,000,- 
000.  There  is  no  question  but  that  the  State  taxes  must  be 
extended  upon  the  State  value.  If  that  is  done,  the  prop- 
erty originally  assessed  by  the  State  board  will  bear  one- 
tenth  of  the  State  tax,  as  it  should  do,  and  the  property 
originally  assessed  by  the  local  officers  will  bear  nine-tenths 
of  the  State  tax,  as  it  should  do ;  but  if  the  local  taxes  be 
extended  upon  the  county  value,  then  the  property  originally 
assessed  by  the  State  board,  while  it  is  one-tenth  in  value  of 
the  taxable  property,  will  bear  but  one-eleventh  of  the  local 
taxes,  and  the  property  originally  assessed  by  the  local  offi- 
cers, though  but  nine-tenths  in  value  of  the  taxable  property, 
will  bear  ten-elevenths  of  the  local  taxes.  It  is  manifest  that 
this  causes  property  originally  assessed  by  the  State  board 
to  bear  less  than  its  proportion  of  local  taxation,  and  causes 
property  originally  assessed  by  the  local  assessors  to  bear 
more  than  its  proportion  of  such  taxation,  and  similar  injus- 
tice will  obtain,  no  matter  at  what  rate  the  local  taxes  are 
extended,  whether  at  the  maximum  or  less,  so  long  as  they 
are  extended  upon  the  county  value.  If,  on  the  other  hand, 
the  State  board,  in  equalizing  assessments,  had  increased  the 
assessment  made  by  the  local  assessors,  and  the  local  taxes 
were  thereafter  extended  upon  the  county  value,  property 
originally  assessed  by  the  State  board  would  bear  too  great 
and  property  assessed  by  the  local  authorities  would  bear  too 
small  a  proportion  of  local  taxation. 

Proceeding  now  under  the  act  approved  May  9,  1901, 
appellant  would  ascertain  the  maximum  amount  of  county 
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tax  by  computing  seventy-five  cents  on  each  $ioo  of  $io,- 
000,000,  the  State  value,  which  gives  $75,000.  Then  appel- 
lant proceeds  under  section  117,  supra,  as  amended,  for  the 
purpose  of  fixing  the  rate  at  which  this  amount  shall  be  ex- 
tended upon  the  county  value.  Dividing  $75,000  by  $11,- 
000,000,  the  county  value,  appellant  would  obtain  a  rate  of 
sixty-eight  cents  plus  for  the  rate  for  the  county  tax,  which 
it  contends  is  the  highest  rate  at  which  county  taxes  can  be 
extended  upon  the  assessed  valuation  of  that  property  which 
was  originally  assessed  by  the  State  board,  notwithstanding 
the  fact  that  both  the  constitution  and  the  statute  authorize 
the  extension  of  county  taxes  at  as  high  a  rate  as  seventy- 
five  cents  on  each  $100  of  the  assessed  value  of  all  property 
taxed. 

Appellant's  position  results,  in  such  cases  as  the  one  used 
for  illustration  and  in  cases  such  as  the  one  at  bar,  not  only 
in  property  originally  assessed  by  the  State  board  paying  less 
than  its  just  proportion  of  the  local  taxes,  but  results  in 
reducing  the  maximum  of  the  legal  rate  or  percentage  at 
which  local  taxes  may  be  extended  against  such  property, 
and  results  also  in  the  property  of  each  property  owner 
bearing  one  proportion  of  the  State  tax  and  a  different  pro- 
portion of  all  other  taxes. 

Section  i  of  article  9  of  the  constitution  of  1870  pro- 
vides: "The  General  Assembly  shall  provide  such  revenue 
as  may  be  needful  by  levying  a  tax,  by  valuation,  so  that 
every  person  and  corporation  shall  pay  a  tax  in  proportion  to 
the  value  of  his,  her  or  its  property — such  value  to  be  ascer- 
tained by  some  person  or  persons,  to  be  elected  or  appointed 
in  such  manner  as  the  General  Assembly  shall  direct,  and  not 
otherwise."    *    *    * 

Section  9  of  the  same  article,  after  providing  that  the 
General  Assembly  may  confer  power  to  make  local  improve- 
ments by  special  assessment  or  special  taxation,  continues: 
"For  all  other  corporate  purposes,  all  municipal  corpora- 
tions may  be  vested  with  authority  to  assess  and  collect 
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taxes ;  but  such  taxes  shall  be  uniform  in  respect  to  persons 
and  property,  within  the  jurisdiction  of  the  body  imposing 
the  same." 

It  is  clear  that  a  statute  which  leads  to  property  consti- 
tuting one-tenth,  according  to  the  assessed  value,  as  fixed  by 
the  State  board,  of  the  taxable  property  within  a  county  pay- 
ing but  one-eleventh  or  any  other  proportion  less  than  one- 
tenth  of  the  local  taxes  in  that  county,  contravenes  the  two 
sections  of  the  constitution  from  which  we  have  above 
quoted,  and  that  the  statute  authorizing  the  result  reached 
by  the  majority  of  the  court  in  this  case,  whereby  the  prop- 
erty of  each  individual  owner  is  made  to  pay  one  proportion 
of  the  State  tax  and  a  different  proportion  of  all  other  taxes, 
is  in  violation  of  constitutional  provisions  directing  that  tax- 
ation shall  be  in  proportion  to  the  value  of  the  property 
taxed.  The  same  property  should  pay  the  same  proportion 
of  each  tax — not  one  proportion  of  one  tax  and  a  different 
proportion  of  another  tax. 

We  are  of  opinion  that  the  act  approved  May  lo,  1901, 
found  at  pages  271  and  272  of  the  Session  Laws  of  1901, 
and  entitled  "An  act  to  amend  section  one  hundred  and  sev- 
enteen (117)  and  one  hundred  and  twenty-eight  (128)  of 
*An  act  for  the  assessment  of  property  and  for  the  levy  and 
collection  of  taxes,'  approved  March  30,  1872,  in  force  July 
I,  1872,"  is  unconstitutional  and  void,  and  that  sections  117 
and  128  of  the  Revenue  act,  approved  March  30,  1872,  as 
originally  enacted,  are  in  nowise  modified,  amended  or  re- 
pealed by  said  act  approved  May  10,  1901,  and  that  the 
rates  for  all  taxes  should  be  computed  upon  the  State  value, 
and  that  all  taxes  should  be  extended  upon  the  State  value. 

The  conclusion  reached  by  the  majority  of  the  court  is 
based  upon  the  case  of  Chicago,  Burlington  and  Qiiincy 
Railroad  Co,  v.  People,  213  111.  458,  and  the  case  of  Wabash 
Railroad  Co.  v.  People,  214  id.  568,  which  latter  case  is  said 
in  the  opinion  therein  to  turn  upon  the  former.  No  discus- 
sion of  the  constitutionality  of  the  statute  approved  May  10, 
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1901,  is  found  in  either  of  these  cases,  and  in  the  case  in  the 
213th  it  is  said,  at  page  465,  rightfully,  as  we  think,  that  "all 
of  the  taxes  in  question  being  up  to  the  limit  provided  by 
law,  it  was  the  duty  of  the  county  clerk  to  extend  them  upon 
the  equalized  valuation  made  by  the  State  board,  and  not 
upon  the  valuation  as  made  by  the  board  of  review."  Under 
these  circumstances  we  do  not  think  the  two  cases  just  cited 
should  lead  to  the  conclusion  here  reached  by  the  majority  of 
the  court,  to  the  effect  that  the  taxes  in  the  present  case, 
"being  up  to  the  limit  provided  by  law,"  should  be  extended, 
not  "upon  the  equalized  valuation  made  by  the  State  board," 
but  "upon  the  valuation  as  made  by  the  board  of  review," 
especially  as  that  conclusion  will  plainly  and  manifestly  te- 
sult  in  all  property  assessed  by  the  State  board  escaping  its 
just  proportion  of  taxes  other  than  State  taxes  in  every  in- 
stance where  the  State  board  reduces  the  assessed  value  of 
the  property  assessed  by  the  local  assessor. ' 

We  deem  the  judgment  of  the  county  court  correct. 


Hedvig  Scow 

V. 

The  Supreme  Council  of  the  Royal  League. 

Opinion  Hied  October  2^,  ipo6. 

Benefit  societies — when  suicide  by-law  is  valid.  A  by-law  of 
a  benefit  society  providing  that  "if  any  member  shall  die  by  his  own 
act  or  hand,  sane  or  insane,  his  beneficiary  or  beneficiaries  shall  re- 
ceive only  one-half  of  the  face  value  of  his  benefit  certificate,"  is 
valid  and  binding  as  to  a  member  who  was  admitted  to  the  society 
before  the  adoption  of  the  by-law  and  who  had  agreed  in  his  con- 
tract to  be  bound  by  all  by-laws  then  in  force  or  thereafter  adopted. 

Writ  of  Error  to  the  Branch  Appellate  Court  for  the 
First  District ; — ^heard  in  that  court  on  appeal  from  the  Su- 
perior Court  of  Cook  county;  the  Hon.  M.  Kavanagh, 
Judge,  presiding. 
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A.  W.  Fulton,  for  plaintiff  in  error. 

Mann  &  Miller,  for  defendant  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  action  upon  a  benefit  certificate  issued  by  the 
Supreme  Council  of  the  Royal  League  to  Christ  Scow,  hus- 
band of  plaintiff  in  error.  The  declaration  contained  one 
count,  in  which  the  benefit  certificate  was  set  out  in  hcec 
verba.  Defendant  filed  the  general  issue  and  three  special 
pleas.  The  first  special  plea  averred,  that  for  the  purpose  of 
oTitaining  beneficial  membership  in  defendant  in  error  Christ 
Scow  signed  the  following  statement  and  agreement  in  the 
medical  examiner's  blank :  "If  accepted  as  a  member  I  agree 
to  comply  with,  and  that  my  membership  and  all  interests  of 
the  persons  entitled  to  such  benefits  shall  be  subject  to,  all 
laws,  rules  and  usages  now  in  force  in  the  order  or  which 
may  be  hereafter  adopted  by  it."  The  plea  averred  that  in  the 
benefit  certificate  delivered  to  and  accepted  by  Christ  Scow 
it  was  provided  and  agreed  that  he  should  thereafter  comply 
with  the  laws,  rules  and  regulations  then  governing  Logan 
Council  or  that  might  thereafter  be  enacted  by  the  said  Su- 
preme Council  of  the  Royal  League ;  that  at  the  time  of  the 
death  of  Christ  Scow  there  was  in  full  force  and  effect  the 
following  by-law,  to-wit :  "If  any  member  shall  die  by  his 
own  act  or  hand,  sane  or  insane,  his  beneficiary  or  beneficia- 
ries shall  receive  only  one-half  of  the  face  value  of  his  bene- 
fit certificate."  The  plea  then  avers  that  Christ  Scow  died  by 
his  own  act  and  hand,  June  i,  1899,  being  sane  at  the  time; 
that  by  reason  thereof  defendant  was  only  liable  to  pay  one- 
half  the  face  value  of  the  certificate,  and  that  it  did  on  the 
first  day  of  August,  1899,  pay  plaintiff  in  error  $1000,  which 
she  accepted  in  full  settlement  and  discharge  of  the  liability 
of  defendant  in  error  by  virtue  of  said  certificate  and  surren- 
dered the  same  up  to  defendant  in  error.    The  second  special 
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plea  sets  up  substantially  the  same  matters  a  little  more  fully 
and  elaborately.  The  third  special  plea  avers  that  August  i, 
1899,  the  amount  due  plaintiff  being  unliquidated  and  in 
dispute,  the  defendant  paid  her  $1000  upon  condition  that 
she  accept  it  in  full  satisfaction  and  in  discharge  of  all  lia- 
bility under  the  benefit  certificate ;  that  the  plaintiff  then  and 
there  accepted  the  same  upon  said  terms  and  conditions  and 
surrendered  said  certificate,  receipted  and  endorsed.  Repli- 
cations were  filed  to  these  pleas,  issues  joined  and  a  trial  had 
by  jury.  At  the  close  of  all  the  evidence  the  court  directed 
the  jury  to  find  the  issues  for  plaintiff  and  assess  her  dam- 
ages at  $1220,  which  was  accordingly  done.  From  the  judg- 
ment rendered  on  the  verdict  defendant  in  error  appealed  to 
the  Appellate  Court.  That  court  reversed  the  judgment  of 
the  trial  court  without  remanding  the  cause,  and  the  case  is 
brought  to  this  court  by  plaintiff  below  on  writ  of  error. 

Christ  Scow  became  a  member  of  the  defendant  in  error 
society  July  16,  1894.  The  medical  examiner's  blank  which 
was  signed  by  him  contained  the  statement  and  agreement 
set  out  in  the  first  special  plea  above  quoted.  The  benefit 
certificate  issued  to  said  Scow  provided:  "This  certificate 
is  issued  to  Christ  Scow,  of  Logan  Council  No.  21  Royal 
League,  located  at  Chicago,  Illinois,  upon  evidence  received 
from  said  council  that  he  is  a  contributor  to  the  widows'  and 
orphans'  benefit  fund  of  this  order,  *  *  *  and  upon 
condition  that  the  said  member  complies  in  future  with  the 
laws,  rules  and  regulations  now  governing  the  said  council 
and  fund  or  that  may  hereafter  be  enacted  by  the  supreme 
council  to  govern  said  council  and  fund,  all  of  which  are  also 
made  a  part  of  this  contract.  These  conditions  being  ex- 
pressly assented  to  and  complied  with,  the  Supreme  Council 
of  the  Royal  League  hereby  promises  and  binds  itself  to  pay 
*  *  *  to  Hedvig  Scow,  wife,  a  sum  not  exceeding  $2000, 
in  accordance  with  and  under  the  provisions  of  the  law  gov- 
erning said  fund,  *  *  *  provided  that  said  member  is  in 
good  standing  in  this  order  at  the  time  of  his  death."    At  the 
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time  this  certificate  was  issued  to  Scow  the  following  by-law 
of  defendant  in  error  was  in  force : 

"Sec.  4.  If  any  member  shall,  within  two  years  subse- 
quent to  his  admission  into  the  order,  die  by  his  own  act  or 
hand,  sane  or  insane,  his  beneficiary  or  beneficiaries  shall  re- 
ceive only  one-half  of  the  face  value  of  his  benefit  certificate." 

This  by-law  was  amended  July  i,  1897,  so  as  to  read  as 
follows:  "If  any  member  shall  die  by  his  own  act  or  hand, 
sane  or  insane,  his  beneficiary  or  beneficiaries  shall  receive 
only  one-half  of  the  face  value  of  his  benefit  certificate." 

Christ  Scow  came  to  his  death  June  i,  1899,  by  hanging 
himself  with  a  rope.  That  he  committed  suicide  is  not 
questioned.  Plaintiff  in  error  contends  that  the  by-law  in 
force  at  the  time  of  his  death,  with  reference  to  a  member 
dying  by  his  own  act,  did  not  apply  to  his  certificate  because 
adopted  after  it  had  been  issued  to  him  upon  his  becoming 
a  member  of  defendant  in  error, — first,  because  it  does  not 
purport  to  be  retrospective  in  its  application ;  and  second,  if 
it  did,  it  would  be  unreasonable  and  therefore  void. 

It  will  be  observed  the  by-law  reads,  "If  any  member 
shall  die  by  his  own  act  or  hand,"  etc.  There  are  no  words 
expressly  saying  it  should  apply  to  those  who  had  become 
members  before  the  by-law  was  adopted  nor  limiting  it  to 
those  who  might  become  members  afterward.  The  words 
used  in  the  by-law  should  be  given  their  usual  and  ordinary 
meaning  and  sense.  In  the  sense  in  which  "any"  is  used  in 
the  by-law  it  is  broad  enough  to  embrace  all  members,  and 
this  without  regard  to  the  time  they  became  such.  The 
original  by-law  made  the  society  liable  for  one-half  the  bene- 
fit if  a  member  committed  suicide  within  two  years  after  his 
admission  into  the  order.  Under  that  by-law,  suicide  after 
a  membership  of  two  years  did  not  affect  the  liability  of  the 
order  to  pay  the  full  face  of  the  certificate.  The  later  by- 
law eliminated  the  two-year  clause  and  exempted  the  order 
from  liability  for  more  than  one-half  the  face  value  of  the 
certificate  if  a  member  committed  suicide  at  any  time.    While 
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the  later  by-law  embraced  all  members  of  the  association,  it 
had  reference  only  to  acts  of  members  committed  after  its 
adoption  that  would  affect  the  rights  of  beneficiaries  under 
the  certificates.  That  such  a  by-law  as  the  one  here  involved 
is  valid  and  reasonable  is  sustained  in  Seitsinger  v.  Modern 
Woodmen,  204  111.  58,  and  cases  there  cited,  and  Supreme 
Lodge  Knights  of  Pythias  v.  Kutscher,  179  111.  340.  That  a 
member  of  an  association  like  defendant  in  error,  who  agrees 
to  abide  by  and  be  governed  by  subsequently  adopted  by- 
laws, is  bound  by  them  unless  they  are  unreasonable,  is  held 
in  Fnllenwider  v.  Royal  League,  180  111.  621,  Moersch- 
baechcr  v.  Royal  League,  188  id.  9,  Supreme  Lodge  Knights 
of  Pythias  v.  Trebbe,  179  id.  348,  Supreme  Lodge  Knights 
of  Pythias  v.  Kutscher,  supra,  and  Baldwin  v.  Begley,  185 
111.  180.  In  the  latter  case  it  was  said:  "A  party  cannot 
claim  the  right  to  have  a  contract  remain  unaltered  when  the 
contract  itself  provides  that  it  may  be  changed."  In  the 
Pullenwider  case,  supra,  the  court  said :  "The  contract  re- 
quiring compliance  with  any  by-laws  that  might  be  there- 
after enacted  and  the  certificate  being  accepted  with  such  a 
clause  therein,  there  is  no  vested  right  of  having  the  contract 
in  the  certificate  remain  unchanged,  because  the  recognition 
of  the  power  to  make  new  by-laws  is  necessarily  a  recogni- 
tion of  the  right  to  repeal  or  amend  those  theretofore  made." 

The  passage  of  the  by-law  July  i,  1897,  did  not  deprive 
the  assured  of  any  vested  right,  and  the  conclusion  we  have 
reached  as  to  the  effect  of  the  by-law  on  the  certificate  of 
Christ  Scow  renders  unnecessary  any  discussion  of  the  other 
questions  raised  in  the  case. 

The  beneficiary  named  in  the  certificate  sued  on  having 
been  paid  all  she  was  entitled  to  receive  before  suit  was 
brought,  the  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Digitized  by'vjOOQlC 


Oct  'Ot]    Union  Traction  Co.  v.  City  op  Chicago.      37 
The  Chicago  Union  Traction  Company 

V. 

The  City  of  Chicago. 
Opinion  filed  October  ^5,  ipo6. 

1.  Special  ASSESSMENTS — term  "asphaltic  cement'*  may  be  ex- 
plained by  parol.  In  a  proceeding  to  confirm  a  special  assessment, 
the  uncertainty  of  the  term  "asphaltic  cement,"  used  in  the  paving 
ordinance,  may  be  explained  by  parol  evidence  showing  that  the 
term  has  a  well  understood  and  established  meaning  among  con- 
tractors engaged  in  paving  work. 

2.  Same — when  the  term  "asphaltic  cement"  is  sufficiently  ex- 
plained. The  term  "asphaltic  cement"  is  sufficiently  explained  by 
proof  that  it  has  a  well  known  and  established  meaning  among  the 
paving  contractors,  notwithstanding  it  appears  that  different  con- 
tractors used  different  proportions  of  asphalt  and  other  ingredients 
in  making  the  cement,  where  it  is  also  shown  that  such  difference 
in  mixing  the  cement  would  have  no  effect  upon  the  desirability  of 
the  work  nor  upon  the  contractors'  bids. 

3.  Same — necessity  for  improvement  is  a  question  primarily  for 
city  council.  The  necessity  for  a  new  combined  curb  and  gutter 
along  a  street  is  a  question  primarily  for  the  city  council,  and  un- 
less the  evidence  discloses  that  the  action  of  the  council  was  unjust, 
unreasonable  and  oppressive  its  decision  must  be  upheld. 

4.  Same — what  does  not  show  that  improvement  was  unreason- 
able. Testimony  of  a  witness  that  he  had  examined  the  old  curbing 
and  found  it  to  be  in  good  condition  does  not  justify  holding  an  or- 
dinance for  a  new  combined  curb  and  gutter  unreasonable,  where  it 
appears  the  witness  had  not  examined  the  curbing  below  ground  and 
had  had  no  experience  in  curbing  work,  and  where  it  is  shown  by 
the  city  that  the  curb  was  in  bad  alignment  and  would  have. to  be 
largely  re-set  and  that  a  new  one  would  be  more  economical. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  Dwight  C.  Haven,  Judge,  presiding. 

WiLUSTON  Fish,  (John  A.  Rose,  of  counsel,)  for  ap- 
pellant. 

Chari.es  H.  Mitcheli.,  and  Frank  Johnston,  Jr., 
(James  Hamilton  Lewis,  Corporation  Counsel,  and  Rob- 
ert RedField,  of  counsel,)  for  appellee. 
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Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  the  county  court  of  Cook  county 
from  a  judgment  entered  against  the  property  of  the  appel- 
lant company  confirming  a  special  assessment  levied  to  de- 
fray the  costs  of  improving  and  paving  Harvard  street,  in 
the  city  of  Chicago,  from  South  Campbell  avenue  to  South 
Washtenaw  avenue.  The  appellant  company  filed  objections 
to  such  confirmation,  which  were  overruled  and  judgment  of 
confirmation  entered. 

In  disposing  of  this  case  but  two  objections  are  before 
us  for  review,  for  in  the  argument  of  counsel  herein  none 
other  are  adverted  to.  These  objections  are,  (i)  that  the 
ordinance  does  not  comply  with  the  statute,  in  that  it  does 
not  specify  the  nature,  locality,  character  and  description  of 
the  proposed  improvement,  and  is  therefore  void  for  uncer- 
tainty, insufficiency  and  informality;  and  (2)  that  the  ordi- 
nance was  unreasonable  in  providing  for  new  curbs. 

It  is  urged  that  the  ordinance  did  not  specify  the  nature, 
character  and  description  of  the  improvement,  as  required 
by  statute,  in  that  the  ordinance  provided  that  the  first  course 
in  the  pavement,  called  "binder  course,"  should  be  composed 
of  broken  limestone  and  asphaltic  cement,  and  that  the  top 
course,  or  wearing  surface,  should  be  composed  of  asphaltic 
cement,  sand  and  carbonate  of  lime.  It  is  contended  that 
the  term  "asphaltic  cement,"  used  in  the  ordinance,  has  no 
definite  and  certain  meaning  and  that  it  is  incapable  of  de- 
scription, and,  such  being  true,  an  improvement  cannot  be 
made  thereof  by  special  assessment.  It  is  a  well  settled  rule 
of  law  that  parol  evidence  is  admissible  to  explain  the  local 
or  trade  meaning  of  a  word  used  in  an  ordinance,  and  it  has 
been  further  held  by  us  that  when  it  is  proved  that  the  de- 
scriptive term  used  in  an  ordinance  has  a  well  known  and 
established  meaning,  the  apparent  defect  in  the  description 
will  be  removed.  (Kuester  v.  City  of  Chicago,  187  III.  21, 
and  cases  there  cited ;  Chicago  Union  Traction  Co.  v.  City 
of  Chicago,  222  id.  144.)     In  the  case  at  bar  it  was  shown 
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by  the  testimony  of  Mr.  Kasson  that  the  term  "asphaltic 
cement"  had  a  well  defined  meaning  among  contractors  en- 
gaged in  making  street  improvements. 

It  is  urged,  however,  by  appellant,  that  the  witness  was 
usurping  the  functions  of  the  judge  and  jury  in  giving  such 
answer.  We  do  not  so  regard  it.  If  it  was  a  fact  that  the 
term  had  a  well  understood  meaning  among  contractors  en- 
gaged in  this  class  of  work  it  was  competent  evidence  and 
proper  to  be  shown,  as  this  court  has  often  held.  Shannon 
V.  Village  of  Hinsdale,  i8o  111.  202 ;  H olden  v.  City  of  Chi- 
cago, 212  id.  289;  Beckett  v.  City  of  Chicago,  218  id.  97. 

It  was  disclosed  by  the  proof  that  "asphaltic  cement" 
might  be,  and  often  was,  composed  of  different  proportions 
of  asphalt  and  other  ingredients,  and  it  is  urged,  therefore, 
that  the  term  as  used  in  the  ordinance  was  not  definite  and 
certain,  as  required  by  the  statute.  This  contention  cannot 
be  sustained.  It  seems  to  be  true  that  different  proportions 
of  the  asphalt  and  other  ingredients  are  used  where  there  is 
a  variation  in  the  kinds  of  asphalt ;  but  it  was  clearly  proven 
that  the  term  as  used  in  the  ordinance  was  understood  by 
contractors  engaged  in  this  class  of  work,  and  it  was  show-n 
by  the  evidence  of  several  witnesses  that  if  the  work  was 
done  in  a  workmanlike  manner  under  the  terms  of  the  ordi- 
nance, it  "would  not  make  any  difference  what  kind  of  *flux' 
was  used  to  bring  about  the  desired  result;  it  would  not 
make  any  difference  in  the  desirability  of  the  work,  in  the 
contractor's  bid  nor  in  the  result  of  the  work."  We  think 
under  this  proof  the  term  was  sufficiently  certain  and  was  a 
substantial  compliance  with  the  requirements  of  the  statute, 
which  is  all  that  is  required.  Walker  v.  City  of  Chicago, 
202  111.  531,  and  cases  there  cited;  Chicago  Union  Traction 
Co.  V.  City  of  Chicago,  215  id.  410. 

The  second  objection  is,  that  "the  ordinance  was  unrea- 
sonable in  providing  for  a  new  curb  when  the  greater  part 
of  the  old  curb  now  in  place  is  in  good  condition."  Whether 
a  new  combined  curb  and  gutter  was  needed  was  a  question 
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primarily  for  the  city  council,  and  unless  the  evidence  dis- 
closes the  action  of  the  city  council  in  requiring  the  new  curb 
and  gutter  was  unjust,  unreasonable  and  oppressive,  their 
decision  must  be  held  final  and  conclusive.  (Hawes  v.  City 
of  Chicago,  158  111.  653;  Clark  v.  City  of  Chicago,  214  id. 
318;  Walker  v.  City  of  Chicago,  supra;  City  of  Chicago  v. 
Wilson,  195  id.  19;  Lamb  v.  City  of  Chicago,  219  id.  229.) 
The  evidence  of  one  W;  H.  Figg  seems  to  be  relied  upon  by 
appellant  to  show  that  the  ordinance  was  unreasonable  in 
the  respect  claimed.  He  had  examined  the  old  curbing  and 
found  it  to  be  in  good  condition,  and  said  that  he  only  found 
two  stones  yacked  vertically  and  three  or  four  horizontally. 
On  cross-examination,  however,  this  witness  said  that  he  did 
not  examine  the  curb-stones  below  the  ground,  and  also  that 
he  had  had  no  experience  in  taking  up  and  re-setting  old 
curbing,  nor  did  he  know  as  to  the  life  of  a  curb-stone.  On 
the  part  of  the  appellee  city,  a  witness,  Mr.  William  Moore, 
testified  that  the  old  curb-stones  were  in  bad  alignment ;  that 
the  old  stones  would  have  to  be  re-set ;  that  the  re-setting 
alone  would  cause  a  loss  of  from  sixty  to  eighty  per  cent, 
which  would  require  new  curbing;  that  there  would  be  no 
saving  in  using  the  old  curbing  and  that  the  new  combined 
curb  and  gutter  would  be  a  matter  of  economy.  From  the 
above  evidence,  which  was  substantially  all  upon  the  point, 
we  cannot  say  that  the  requirement  of  the  ordinance  was  un- 
reasonable, unjust  or  oppressive,  and  under  the  authority  of 
the  cases  above  cited  the  objection  was  properly  overruled. 

The  judgment  of  the  county  court  of  Cook  county  in 
overruling  the  objections  and  confirming  the  assessment  is 
correct  and  is  accordingly  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Cartkr  took  no  part  in  the  decision  of  this 
case. 
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V. 

The  Nichols  &  Shepard  Company. 

Opinion  filed  October  ^j,  ipo6. 

L  Principal  and  agent — parties  dealing  with  assumed  agent 
act  at  their  peril.  Parties  dealing  with  an  assumed  agent  are  bound, 
at  their  peril,  to  ascertain  not  only  the  fact  of  the  agency  but  the 
extent  of  the  agent's  authority  and  power,  and  it  is  their  duty  to 
determine  whether  an  act  by  him  is  within  his  power  and  is  such  as 
to  bind  his  principal. 

2.  Same — agency  cannot  be  proved  by  showing  what  agent  said 
or  did.  The  fact  of  agency  or  the  authority  of  the  agent  cannot  be 
established  by  showing  what  the  agent  said  or  did,  and  the  power 
of  the  agent  can  only  be  proved  by  tracing  it  to  the  source  of  au- 
thority,— the  principal, — by  some  word  or  act  of  such  principal. 

3.  Same — authority  of  agent  to  borrow  money  must  be  express. 
The  authority  of  an  agent  to  borrow  money  and  pledge  the  credit 
of  the  principal  must  be  expressly  conferred,  or  he  must  have  express 
power  conferred  upon  him  which  cannot  otherwise  be  executed. 

4.  Same — what  does  not  show  that  agent  had  power  to  borrow 
money.  The  fact  that  a  corporation  carries  on  the  sale  of  its  pro- 
ducts through  the  medium  of  agencies  distributed  over  the  country, 
is  not  ground  for  the  assumption  that  the  agents  for  making  tHe 
sales  and  collecting  the  proceeds  are  clothed  with  the  power  to  bor- 
row money. 

5.  Same — presumptions  relating  to  agents  of  corporation  are  the 
same  as  relate  to  agents  of  individuals.  The  presumptions  relating 
to  the  authority  of  agents  of  corporations  are  not  different  than 
those  relating  to  the  authority  of  agents  of  individuals,  where  the 
circumstances  are  the  same. 

6.  Same — extent  of  doctrine  presuming  authority  of  a  corpora- 
tion's officers.  An  act  pertaining  to  the  business  of  a  corporation 
done  by  an  officer  within  his  department  and  not  foreign  to  the 
corporate  powers  will  be  presumed  to  have  been  done  with  the  con- 
sent of  the  corporation;  but  this  is  the  extent  of  the  doctrine. 

7.  Same — party  must  prove  knowledge  of  facts  giving  color  to 
agency.  A  principal  may  be  bound  to  the  extent  of  the  apparent 
authority  he  has  conferred  upon  his  agent;  but  a  party  dealing  with 
the  agent  must  prove  that  the  facts  giving  color  to  the  agency  were 
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known  to  him  when  he  dealt  with  the  agent,  otherwise  he  cannot  be 
said  to  have  relied  upon  them. 

8.  Same — when  notice  to  agent  is  not  imputed  to  principal.  No- 
tice to  an  agent  is  not  imputed  to  the  principal  where  the  facts  are 
such  as  to  authorize  the  inference  that  he  will  conceal  his  informa- 
tion from  the  principal. 

9.  Banks — payment  of  check  when  there  are  no  funds  is  ti  loan. 
Payment  by  a  bank  of  checks  made  by  an  agent  in  the  name  of  his 
principal  when  there  are  not  sufficient  funds  in  the  bank  to  meet  the 
checks  constitutes  a  loan  of  the  money  paid,  and  authority  upon  the 
part  of  the  agent  to  borrow  money  is  essential  to  the  protection  of 
the  bank. 

10.  Same — failure  of  depositor  to  personally  examine  accounts 
is  not  necessarily  negligence.  It  is  not  necessary  that  a  depositor 
shall  personally  examine  his  bank  account,  pass-book  and  checks 
unless  ordinary  prudence  demands  it  under  the  particular  circum- 
stances, and  he  may  be  guilty  of  no  negligence  in  committing  such 
examination  to  clerks  or  agents. 

11.  Same — what  does  not  render  principal  liable  for  overdrafts. 
The  fact  that  most  of  the  checks  creating  an  overdraft  upon  the 
principal's  account  were  drawn  by  its  agent  in  the  business  of  the 
principal  does  not  render  the  principal  liable  to  the  bank,  where  the 
principal  had  no  nofice  that  the  agent  was  overdrawing  its  account, 
had  never  given  the  agent  authority  to  do  so  nor  led  the  bank  to 
suppose  it  had,  and  where  the  proceeds  of  the  checks  were  in  fact 
used  by  its  agent  to  replace  a  portion  of  the  money  he  had  misap- 
propriated from  his  principal. 

Appeai.  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Peoria  county;  the  Hon.  N.  E.  Worthington,  Judge, 
presiding. 

Page,  Wead  &  Hunter,  for  appellant : 

It  was  the  duty  of  appellee  to  examine  the  condition  of 
its  account  with  appellant  as  shown  on  appellee's  check  stubs 
and  on  its  pass-book,  repeatedly  written  up  by  appellant  and 
kept  in  appellee's  office.  Critten  v.  Banky  63  N.  E.  Rep.  969 ; 
Prank  v.  Bank,  84  N.  Y.  209 ;  Kenneth  Inv.  Co.  v.  Bank, 
70  S.  W.  Rep.  173;  McLaughlin  v.  Bank,  71  111.  App.  330; 
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Myers  v.  Bank,  44  Atl.  Rep.  280;  Haas  v.  Sternbach,  156 
111.  60;  Banfe  V.  Morgan,  117  U.  S.  96;  Bank  v.  Banfe,  71 
S.  W.  Rep.  612. 

Appellee's  agent,  Harte,  on  the  record,  must  be  held  to 
have  been  the  general  agent  of  the  company,  with  authority 
to  borrow  the  money  in  question.  4  Thompson  on  Corpora- 
tions, pars.  4958,  4965,  4949,  4950,  4850;  Bank  v.  Astor, 
II  Wend.  80. 

Even  if  Harte,  the  agent,  had  no  right  to  create  an  over- 
draft, appellee  is  chargeable  in  this  suit  with  such  parts  of 
that  overdraft  as  it  received  the  money  for  or  received  the 
benefit  of  in  its  business.  Bank  v.  Merritt,  1  Paige,  304; 
Bank  V.  Astor,  11  Wend.  89;  Haas  v.  Sternbach,  156  111. 
60 ;  Leonard  v.  Loan  Ass,  55  Iowa,  594 ;  2  Herman  on  Es- 
toppel, par.  1075. 

By  retaining  the  proceeds  of  the  checks  creating  the 
overdraft  after  it  had  learned  of  the  overdraft  appellee  rati- 
fied all  acts  of  that  character  by  Harte,  even  if  they  were  in 
their  inception  unauthorized.  Haas  v.  Sternbach,  156  III. 
60 ;  Henderson  v.  Cummin gs,  44  id.  325 ;  Cochran  v.  Chit- 
wood,  59  id.  53;  Bank  v.  0' Berne,  121  id.  25;  Barhydt  v. 
Clark,  12  111.  App.  650. 

Appellee  must  be  presumed  to  have  had  notice  of  the 
universal  custom  by  banks  of  keeping  pass-books,  balancing 
the  same  from  time  to  time  and  returning  said  checks.  Munn 
V.  Btirch,  25  111.  35 ;  Nevin  v.  Pullman  Car  Co.  106  id.  233. 

John  T.  Nichoi^,  and  Francis  H.  Tichknor,  for  ap- 
pellee : 

Where  one  sustaining  business  relations  with  an  agent 
maintains  that  such  agent  had  apparent  or  implied  authority 
to  bind  his  principal,  he  must  prove  affirmatively  that  the 
facts  giving  color  of  authority  to  the  agent  were  known  to 
him  at  the  time  of  the  transactions  called  in  question.  Daniel 
on  Neg.  Inst.  (5th  ed.)  sec.  297;  Paper  Manf,  Co.  v.  Bank, 
199  111.  151;  Chitty  on  Bills,  (13th  Am.  ed.)  41. 


Digitized  by  VjOOQIC 


44       Merchants'  Nat.  Bank  v.  Nichols  &  Co.     [228  IlL 

A  party  dealing  with  an  agent  is  bound,  at  his  peril,  to 
ascertain  the  scope  and  extent  of  such  agent's  authority. 
Mechem  on  Agency,  sees.  273,  276,  285,  288,  706;  i  Clark 
&  Skyles  on  Agency,  sec.  210,  et  seq.;  Paper  Manf.  Co,  v. 
Bank,  199  111.  151;  Blackmer  v.  Mining  Co.  187  id.  32; 
Bissell  V.  Terry,  69  id.  184;  Reynolds  v.  Ferree,  89  id. 
570;  Theile  v.  Brick  Co,  60  111.  App.  559;  Schneider  v. 
Creamery  Co,  73  id.  612 ;  Davidson  v.  Porter,  57  111.  300. 

The  rule  is  of  equal  application  and  force  where  one 
deals  with  a  general  agent.  Mechem  on  Agency,  sees.  276, 
284,  285,  287,  288,  710;  Clark  &  Skyles  on  Agency,  sees. 
189,  199,  203. 

When  the  authority  of  an  agent  to  do  a  particular  act  is 
sought  to  be  deduced  from  his  agency  to  do  certain  other 
acts,  it  must  be  made  to  appear  affirmatively  that  such  act  is 
within  the  general  objects  and  purposes  of  the  authority 
which  was  actually  conferred,  and  in  interpreting  the  author- 
ity of  the  agent  it  is  to  be  strictly  construed.  Paper  Manf. 
Co.  V.  Bank,  199  111.  151. 

Authority  of  an  agent  to  borrow  money  or  pledge  the 
credit  of  his  principal  can  be  implied  only  where  the  agent 
is  unable  to  perform  the  duties  of  the  agency  without  the  ex- 
ercise of  such  authority,  i  Parsons  on  Contracts,  (6th  ed.) 
62 ;  Mechem  on  Agency,  sees.  389-392 ;  Clark  &  Skyles  on 
Agency,  sec.  283;  Paper  Manf.  Co.  v.  Bank,  199  111.  151 ; 
Bank  V.  Steamship  Co.  95  Cal.  i ;  Bickford  v.  Menier,  107 
N.  Y.  490;  Hurley  v.  Watson,  68  Mich.  531;  Heath  v. 
Patd,  81  Wis.  532. 

Where  of  two  innocent  persons  one  must  suffer  by  the 
fraud  or  default  of  another,  the  loss  must  fall  upon  the  one 
who  by  his  conduct  has  made  the  commission  of  the  wrong- 
ful act  possible.  Mechem  on  Agency,  sec.  545;  Henry  v. 
Wilkes,  37  N.  Y.  562;  Fay  v.  Slaughter,  194  111.  157. 

One  dealing  with  an  agent  has  no  right  to  rely  upon  the 
statements,  representations  or  acts  of  such  agent,  or  upon 
his  apparent  good  faith  and  integrity  in  matters  pertaining 
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to  the  agency.  In  such  case  it  is  the  duty  of  the  party  pro- 
posing to  deal  with  such  agent  to  seek  out  his  principal  and 
ascertain  what  authority  has  been  delegated.  If  he  fails  to 
exercise  such  precaution  he  acts  at  his  peril  and  must  suffer 
the  consequence  of  the  agent's  unauthorized  acts.  Mechem 
on  Agency,  sec.  716. 

A  principal  has  a  right  to  assume  that  his  agent  will  act 
within  the  scope  of  the  authority  delegated  to  him,  and  not 
otherwise,  and  he  is  under  no  obligation,  without  notice  of 
some  act  or  acts  of  a  character  to  put  him  on  inquiry,  to  in- 
quire or  investigate  to  ascertain  whether  or  not  such  agent 
is  undertaking  to  transact  business  or  to  create  obligations 
against  his  principal  without  authority.  22  Am.  &  Eng. 
Ency.  of  Law,  (2d  ed.)  1280;  Hinchman  v.  Whetstone,  23 
111.  185 ;  Munn  v.  Burgess,  70  id.  604 ;  Aldrich  v.  Goodell, 

75  id.  452. 

Before  a  principal  can  be  held  to  have  ratified  an  unau- 
thorized act  of  his  agent  it  must  appear  that  he  was  fully  in- 
formed of  all  material  facts  relative  to  the  subject  matter  to 
which  the  alleged  ratification  is  intended  to  apply.  Bank  v. 
Miller,  105  111.  App.  224;  Mechem  on  Agency,  sec.  173; 
Oberne  v.  O'Donnell,  35  111.  App.  180 ;  Bank  v.  Ferris,  118 
111.  465;  Proctor  Y.  Tows,  115  id.  138;  Matthews  \.  Ham- 
ilton, 23  id.  470;  Cadwell  v.  Meek,  17  id.  220. 

A  mere  stranger  or  volunteer  cannot,  by  paying  a  debt 
for  which  another  is  bound,  succeed  to  the  creditor's  rights 
against  the  real  debtor.  Bennett  v.  Chandler,  199  111.  97. 

The  presumption  is  that  an  agent  will  conceal  from  his 
principal  whatever  is  adverse  to  the  agent's  interest.  In  such 
case  the  rule  that  notice  to  an  agent  pertaining  to  matters 
within  the  scope  of  his  agency  is  notice  to  the  principal  does 
not  apply.  Mechem  on  Agency,  sec.  723 ;  Critten  v.  Bank, 
63  N.  E.  Rep.  974;  Henry  v.  Allen,  151  N.  Y.  i ;  Benedict 
V.  Armour,  154  id.  715 ;  Bienenstock  v.  Ammidown,  155  id, 
47;  Pomeroy's  Eq.  Jur,  sec,  675;  Cowan  v.  Curran,  2 16 
111.  598. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Appellant  brought  this  suit  in  the  circuit  court  of  Peo- 
ria county  against  appellee,  a  corporation  of  Battle  Creek, 
Michigan,  engaged  in  the  manufacture  and  sale  of  thresh- 
ing machinery  at  that  place,  to  recover  $1023.60,  the  aggre- 
gate of  twenty-four  checks,  which  created  an  overdraft  of 
that  amount  in  appellee's  bank  account.  The  declaration 
was  in  the  common  counts  with  an  itemized  account  show- 
ing the  amount  of  each  check,  and  the  plea  was  the  general 
issue.  The  cause  was  tried  by  the  court  without  a  jury  and 
there  was  a  finding  and  judgment  for  the  appellee,  which 
was  affirmed  by  the  Appellate  Court  for  the  Second  District. 
From  the  judgment  of  the  Appellate  Court  this  appeal  was 
prosecuted. 

The  checks  which  created  the  overdraft  were  signed 
with  the  name  of  the  defendant,  "By  W.  H.  Harte,  Mana- 
ger," and  Harte  was  defendant's  agent  at  Peoria.  At  the 
trial  the  plaintiff  presented  to  the  court  propositions  to  be 
held  as  the  law,  to  the  effect,  first,  that  the  agency  was  of 
such  a  nature  that  the  agent  had  lawful  authority  to  borrow 
from  the  plaintiff  the  money  in  question  by  drawing  the 
checks  in  the  name  of  the  defendant;  second,  that  the  de- 
fendant was  estopped  to  deny  its  liability  for  the  amount  of 
the  overdraft  on  account  of  its  failure  to  perform  an  alleged 
duty  to  the  plaintiff  to  examine  its  account  as  shown  by  the 
pass-book,  which  had  been  written  up  and  balanced  monthly 
while  the  account  was  running,  and  to  examine  the  returned 
checks  and  to  give  notice  to  plaintiff  that  overdrafts  were 
not  authorized ;  third,  that  plaintiff  was  entitled  to  recover 
on  the  ground  the  defendant  had  the  benefit  of  the  over4faft. 
The  propositions  were  refused  and  inconsistent  propositions 
requested  by  the  defendant  were  held  to  be  the  law. 

The  facts  were  not  in  dispute,  and  were  as  follows :  The 
defendant  sold  its  threshing  machinery  and  threshing  out- 
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fits  through  eleven  agencies,  established  in  various  States, 
for  different  districts.  One  of  these  agencies  for  Illinois 
and  a  part  of  Missouri  was  located  at  Bloomington  and 
afterward  at  Peoria.  Harte  was  placed  in  charge  of  the 
agency  at  Bloomington  in  1900  and  remained  there  until 
January,  1902,  when  the  agency  was  transferred  to  Peoria, 
and  Harte  then  opened  a  banking  account  with  the  plaintiff, 
with  defendant's  knowledge,  in  its  name.  The  account  con- 
tinued until  the  discharge  of  Harte,  in  June,  1904,  Harte 
had  entire  charge  of  the  agency  at  Peoria,  rented  a  building 
for  the  business,  employed  assistants,  fixed  and  paid  their 
salaries,  had  charge  of  about  fifteen  traveling  salesmen  and 
one  hundred  local  agents  for  the  sale  of  machinery,  paid  the 
bills  for  all  expenses  incurred  in  the  business  in  his  district, 
and  made  sales,  collections  and  settlements  therein.  He 
was  authorized  to  collect  any  money  due  the  defendant  in 
his  territory,  and  he  received  checks  and  drafts  from  cus- 
tomers payable  to  defendant,  which  he  endorsed  in  its  name 
and  deposited  the  proceeds  in  plaintiff's  bank.  The  funds 
with  which  he  carried  on  the  business  were  received  from 
sales  and  settlements  or  were  sent  to  him  by  defendant  from 
Battle  Creek.  Written  contracts  for  sale  of  threshing  out- 
fits were  made  by  him  in  defendant's  name  and  were  to  be 
submitted  to  the  defendant  for  approval.  They  were  gener- 
ally so  submitted  and  were  always  approved,  but  sometimes 
sales  were  made  without  submitting  them  and  no  objection 
was  made.  He  made  remittances  from  time  to  time  to  the 
defendant  by  checks  drawn  on  its  account  payable  to  its 
order.  He  kept  books  showing  the  sales  of  machinery  and 
repairs,  and  notes  and  collections.  He  signed  the  checks 
the  same  as  the  checks  in  controversy  in  this  case,  and  each 
month  the  bank  wrote  up  the  account  on  the  pass-book  and 
returned  the  book,  with  the  canceled  checks,  to  him.  He 
kept  it  in  his  office  at  Peoria,  and  it  was  never  sent  to  Battle 
Creek  nor  seen  by  any  officer  of  the  defendant.  In  May, 
1902,  he  overdrew  the  account,  and  the  pass-book,  when 
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balanced  on  June  30,  showed  a  charge  of  thirty  cents  for 
interest.  Overdrafts  occurred  several  times  thereafter,  and 
in  each  case  there  was  a  small  charge  for  interest.  There 
was  no  other  indication  of  an  overdraft  in  the  pass-book, 
and  it  showed  balances  to  defendant's  credit  from  time  to 
time.  The  overdrafts  were  all  covered  by  deposits  except 
the  last  one  created  by  the  twenty-four  checks,  which  were 
paid  in  July,  1904.  During  his  agency  Harte  made  monthly 
reports  to  the  defendant  showing  the  cash  received  and  paid 
out  in  each  month,  and  these  statements  always  showed  a 
cash  balance  on  hand.  The  statements  were  generally  false, 
and  Harte  had  appropriated  money  of  the  defendant  from 
time  to  time  so  that  he  did  not  have  the  cash  balance  shown 
by  his  statements,  either  in  plaintiff's  bank  or  elsewhere. 
Plaintiff  never  gave  any  notice  to  the  defendant  of  any  over- 
draft and  the  defendant  never  knew  of  any.  On  June  30, 
1904,  Harte  reported  in  his  monthly  account  a  cash  balance 
of  $926.72  which  had  no  existence,  and  he  drew  on  defend- 
ant for  money  to  pay  current  expenses.  This  led  to  an  in- 
vestigation and  he  reported  his  shortage  to  the  defendant, 
the  total  amount  of  which,  excluding  the  overdraft,  was 
$2225.57.  The  twenty- four  checks  were  drawn  by  Harte 
in  the  ordinary  course  of  the  business  and  the  proceeds  were 
paid  for  the  expenses  of  the  defendant  in  the  business,  ex- 
cept four  checks,  aggregating  $95.52,  which  Harte  received 
personally. 

The  payment  of  the  checks  when  there  were  no  funds 
of  the  defendant  in  the  bank  constituted  a  loan  of  the  money 
paid,  and  defendant  never  gave  Harte  any  authority  to  bor- 
row money  on  its  account  by  that  method  or  any  other.  He 
was  supplied  by  the  defendant  with  the  necessary  funds  to 
execute  the  duties  imposed  upon  him,  and  the  only  occasion 
for  overdrawing  the  account  was  his  appropriation  of  de- 
fendant's money.  There  is  no  claim  that  the  power  was  ex- 
pressly given,  but  the  argument  is  that  the  power  arose  out 
of  the  nature  of  the  agency  and  that  plaintiff  had  a  right  to 
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assume  that  the  power  existed.  It  is  to  be  remembered  that 
persons  dealing  with  an  assumed  agent  are  bound,  at  their 
peril,  to  ascertain  not  only  the  fact  of  the  agency,  but  the 
extent  of  the  agent's  authority.  They  are  put  upon  their 
guard  by  the  very  fact  that  they  are  dealing  with  an  agent, 
and  must,  at  their  peril,  see  to  it  that  the  act  done  by  him 
is  within  his  power.  It  is  their  right  and  duty  to  ascertain 
the  extent  of  his  power,  and  to  determine  whether  his  act 
comes  within  the  power  and  is  such  as  to  bind  his  principal. 
(Mechem  on  Agency,  sec.  276;  Reynolds  v.  Perree,  86  111. 
570;  I  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 987.)  An 
agent  cannot  confer  power  upon  himself,  and  therefore  his 
agency  or  authority  cannot  be  established  by  showing  either 
what  he  said  or  did.  {Proctor  v.  Tows,  115  111.  138;  Mul- 
lanphy  Scnnngs  Bank  v.  Schott,  135  id.  655.)  The  source 
of  authority  is  the  principal,  and  the  power  of  the  agent  can 
only  be  proved  by  tracing  it  to  that  source  in  some  word  or 
act  of  the  alleged  principal.  In  this  case  there  was  no  evi- 
dence tending  to  prove  that  tlie  power  to  borrow  money  was 
an  incident  of  the  agency.  For  such  an  act  as  that  an  agent 
must  have  express  authority,  or  some  power  must  be  ex- 
pressly conferred  upon  him  which  cannot  be  otherwise  exe- 
cuted. The  fact  that  the  defendant  carried  on  the  sale  of 
its  products  through  the  medium  of  agencies  distributed 
over  the  country  would  be  no  ground  for  a  conclusion  that 
the  various  agents  for  making  sales  of  machinery  and  col- 
lecting the  proceeds  were  clothed  with  authority  to  borrow 
money.  We  held  in  the  case  of  Jackson  Paper  Co,  v.  Com- 
mercial Nat.  Bank,  199  111.  151,  that  proof  that  an  agent 
was  the  superintendent  and  manager  of  a  mill,  having 
charge  of  buying  material,  hiring  men  and  manufacturing 
and  selling  paper,  did  not  justify  an  inference  that  he  had 
authority  to  endorse  checks,  and  surely  the  same  facts  or 
the  facts  in  this  case  would  not  justify  an  inference  that 
Harte  had  the  more  unusual  power  to  borrow  money  and 
pledge  the  credit  of  the  defendant.. 
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It  is  argued,  however,  that  Harte  would  be  presumed 
to  have  the  power  which  he  exercised  for  the  reason  that 
he  was  agent  of  a  corporation  and  corporations  act  through 
agents.  Under  the  same  circumstances  and  in  like  business 
an  individual  would  necessarily  act  through  agents,  and  we 
do  not  understand  that  the  presumptions  are  any  different 
in  the  case  of  a  corporation  than  an  individual.  When  an 
act  pertaining  to  the  business  of  a  corporation,  which  is  not 
foreign  to  the -corporate  powers,  is  done  by  an  officer  within 
his  department  it  will  be  presumed  to  have  been  done  with 
the  consent  of  the  corporation.  (Bank  of  Minneapolis  v. 
Griffin,  i68  111.  314;  Anderson  Transfer  Co.  v.  Fuller,  174 
id.  221.)  But  that  is  the  extent  of  the  doctrine.  A  princi- 
pal may  be  bound  to  the  extent  of  the  apparent  authority 
which  he  has  conferred  upon  his  agent,  but  that  is  because 
he  has  held  the  agent  out  to  the  public  as  possessing  the 
power  which  the  agent  exercises.  In  such  a  case  the  prin- 
cipal may  bind  himself  by  causing  others  to  believe  the 
powers  of  the  agent  to  be  greater  than  those  actually  con- 
ferred, (Maxey  v.  Heckethoni,  44  111.  437,)  but  the  acts 
which  amount  to  such  representation  of  the  agent's  author- 
ity must  be  known  to  the  party  setting  them  up  if  he  intends 
to  avail  himself  of  them.  (Razvson  v.  Curtiss,  19  111.  456.) 
A  party  dealing  with  an  agent  must  prove  that  the  facts  giv- 
ing color  to  the  agency  were  known  to  him  when  he  dealt 
with  the  agent.  If  he  has  no  knowledge  of  such  facts  he 
does  not  act  in  reliance  upon  them  and  is  in  no  position  to 
claim  anything  on  account  of  them.  In  this  case  the  de- 
fendant never  knew  nor  had  any  reason  to  suspect  that  Harte 
was  overdrawing  the  account,  and  it  never  led  plaintiff  to 
suppose  that  he  had  authority  to  do  so.  There  is  no  ground 
upon  which  it  can  be  said  that  the  power  existed. 

It  is  next  contended  that  the  defendant  was  estopped 
to  deny  its  liability  to  plaintiff  by  its  failure  to  examine  the 
pass-book,  canceled  checks  and  check  stubs  in  the  hands  of 
Harte  at  Peoria.    The  pass-book  was  balanced  monthly  and 
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showed  several  small  items  of  interest,  and  it  is  said  that 
an  examination  would  have  led  to  information  that  Harte 
was  overdrawing  the  account  at  times,  and  if  defendant  had 
given  timely  notice  that  overdrafts  were  unauthorized,  the 
overdraft  for  which  this  suit  was  brought  would  not  have 
been  permitted.    In  support  of  that  argument  a  number  of 
cases  are  cited  where  there  were  successive  forgeries  of 
checks  which  were  paid,  and  it  was  held  that  where  there 
was  no  negligence  on  the  part  of  the  bank  and  the  depositor 
was  negligent  in  failing  to  examine  his  account  and  returned 
checks,  thereby  enabling  the  forger  to  repeat  his  fraud  or 
depriving  the  bank  of  an  opportunity  to  obtain  restitution, 
the  depositor  should  be  held  responsible  for  the  damages 
caused  by  his  want  of  ordinary  care.    In  the  case  of  Monw- 
faciurers*  Nat,  Bank  v.  Barnes,  65  111.  69,  the  principal  had 
given  a  clerk,  who  was  book-keeper  and  cashier,  a  power  of 
attorney  authorizing  him  to  draw  checks  on  the  bank  for  fif- 
teen days,  and  this  power  of  attorney  was  lodged  with  the 
bank.    After  the  expiration  of  that  time  the  clerk  continued 
to  draw  occasional  checks  and  appropriated  the  proceeds, 
w^ith  the  exception  of  a  part  which  were  used  in  paying  debts 
of  the  firm.     There  was  judgment  for  the  amount  of  the 
checks  drawn,  less  the  sum  applied  to  such  debts,  for  which 
the  firm  gave  the  bank  credit.    The  pass-book  had  been  sev- 
eral times  writen  up  and  the  paid  checks  returned,  and  this 
had  been  attended  to  by  the  same  clerk,  the  principal  not 
making  any  personal  examination  of  the  account.    The  bank 
had  notice  of  the  extent  of  the  authority,  and  it  was  held 
guilty  of  great  negligence  in  paying  the  unauthorized  checks 
and  not  to  have  been  excused  for  its  negligence  by  a  failure 
of  the  depositor  to  examine  the  checks  which  had  been  re- 
turned.    The  court  approved  of  the  decision  in  Wcisser's 
Adntfs.  v.  Denison,  10  N.  Y.  68,  that  the  balancing  of  a 
pass-book  and  the  return  of  the  checks  are  for  the  protection 
of  the  depositor  and  not  for  that  of  the  bank,  and  that  the 
failure  of  the  depositor  to  examine  the  checks  is  not  such 
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negligence  on  his  part  as  to  exonerate  the  bank  from  liabil- 
ity for  checks  improperly  drawn. 

Those  decisions  are  not  necessarily  inconsistent  with  the 
doctrine  that  a  bank  which  has  been  guilty  of  no  negligence 
may  hold  a  depositor  responsible  for  damages  caused  by  a 
want  of  ordinary  care  under  all  the  circumstances  of  a  par- 
ticular case.  This  is  clearly  shown  by  the  cases  relied  upon 
as  sustaining  that  doctrine.  In  the  case  of  Critten  v.  Chem- 
ical Nat  Bank,  63  N.  E.  Rep.  969,  the  court  of  appeals  of 
New  York  said  that  the  authority  of  Weisser's  Admrs.  v. 
Denison  had  stood  for  nearly  fifty  years  and  they  would  not 
feel  justified  in  overruling  it,  and  furthermore,  if  the  ques- 
tion were  an  open  One  in  that  State  they  would  not  deem 
the  rule  of  estoppel  and  ratification  a  just  one.  That  was 
a  case  of  forged  checks,  and  in  such  a  case  a  bank  may  be 
unable  to  detect  the  forgery  and  be  guilty  of  no  negligence. 
It  was  held  that  a  depositor  who  fails  to  use  ordinary  care 
may  become  liable  for  the  consequences  of  his  negligence 
to  a  bank  which  has  been  guilty  of  no  negligence ;  but  the 
bank  was  held  to  have  been  negligent  in  the  payment  of  one 
of  the  checks,  and  on  that  account  not  entitled  to  claim  any- 
thing, as  to  that  check,  on  account  of  the  depositor's  negli- 
gence. By  these  authorities  the  claim  of  a  bank  on  account 
of  the  depositor's  negligence  is  defeated  by  its  own  con- 
tributory negligence.  In  the  case  of  Leather  Manufactur- 
ers Bank  V.  Morgan,  1 17  U.  S.  96,  upon  which  great  reliance 
is  placed,  it  was  held  that  a  depositor's  duty  is  discharged 
when  he  exercises  such  diligence  as  is  required  by  the  cir- 
cumstances of  the  particular  case;  that  if  a  bank  has  been 
guilty  of  negligence  in  paying  forged  checks  the  doctrine 
of  ratification  and  estoppel  does  not  apply,  and  that  if  the 
bank,  before  paying  such  checks,  could  by  proper  care  and 
skill  have  detected  the  forgery  it  could  not  receive  accredit 
for  the  amount  of  the  checks  even  if  the  depositor  omitted 
all  examination  of  his  account. 
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It  is  not  necessary  that  a  depositor  should  personally 
examine«his  account  unless  ordinary  prudence  on  his  part 
demands  it,  and  he  may  be  guilty  of  no  negligence  in  com- 
mitting the  examination  of  his  bank  account  or  checks,  in 
the  ordinary  course  of  business,  to  clerks  or  agents.  {Frank 
V.  Bank,  84  N.  Y.  209.)  Even  if  the  plaintiff  in  this  case 
had  not  been  negligent,  the  defendant  performed  any  sup- 
posed duty  to  the  bank  if  it  did  not  omit  anything  which 
ordinary  prudence  required.  The  conclusive  answer,  how- 
ever, to  the  claim  of  the  plaintiff  was,  that  it  was  itself  neg- 
ligent in  not  ascertaining  the  authority  of  Harte  and  in 
paying  the  checks.  The  overdraft  was  not  permitted  be- 
cause the  plaintiff  relied  upon  an  examination  of  the  ac- 
count by  the  defendant.  There  was  no  reason  to  suppose 
that  the  pass-book  would  be  sent  to  Battle  Creek  or  that 
it  or  the  paid  checks  would  come  under  the  inspection  of 
defendant's  officers.  The  defendant  knew  nothing  about 
the  account  in  the  pass-book,  and  notice  to  Harte  was  not 
notice  to  the  defendant  of  what  he  was  doing.  To  the 
general  rule  that  notice  to  the  agent  is  notice  to  the  principal 
there  is  a  well  defined  exception,  that  notice  will  not  be 
imputed  to  the  principal  where  the  facts  authorize  the  infer- 
ence that  the  agent  will  conceal  the  information.  That  is 
the  presumption  where  it  would  be  detrimental  to  the  agent's 
interests  to  disclose  the  facts.  Cowan  v.  Cutran,  216  111. 
598;  Mechem  on  Agency,  sec.  723;  Critten  v.  Chemical 
Nat.  Bank,  supra. 

The  last  proposition  of  law  contended  for  is,  that  the 
defendant  is  liable  because  the  checks  which  created  the 
overdraft  were  given  in  the  business  of  the  defendant,  with 
the  exception  of  $95.52,  which  went  to  Harte.  In  the  case 
of  First  Nat.  Bank  of  Las  Vegas  v.  Oberne,  121  111.  25,  the 
principal  was  permitted  to  deny  the  authority  of  the  agent 
to  execute  a  guaranty,  but  only  upon  restoring  the  money 
received  as  the  result  of  the  agent's  act ;  but  in  this  case  the 
defendant  was  the  loser  to  the  amount  of  Harte's  defalca- 
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tion  after  crediting  the  proceeds  of  the  checks.  While  most 
of  the  checks  creating  the  overdraft  were  given  byiiim  for 
expenses,  they  were,  in  fact,  to  replace  money  which  he  had 
misappropriated.  He  was  short  in  his  account  to  the  amount 
of  $2225.57,  and  we  do  not  think  that  justice  required  the 
defendant  to  add  to  its  loss  the  amount  sued  for. 

The  rulings  of  the  trial  court  on  the  propositions  sub- 
mitted to  it  were  in  substantial  accord  with  what  we  have 
said,  and  the  Appellate  Court  did  not  err  in  affirming  the 
judgment. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  aMrmed, 

Farmer  and  VickErs,  JJ.,  took  no  part  in  the  decision 
of  this  case. 


Supreme  Lodge  Modern  American  Fraternai,  Order 

V. 

The  Board  0^  Review  o^  Effingham  County. 
Opinion  Hied  October  23,  ipo6, 

1.  TaxSs — legislature  cannot  exempt  property  not  enumerated 
in  constitution.  The  legislature  has  no  power  to  exempt  from  taxa- 
tion any  property  other  than  that  enumerated  in  section  3  of  arti- 
cle 9  of  the  constitution,  since  such  enumeration  is  an  exclusion  of 
all  other  subjects  of  exemption. 

2.  Benefit  societies — a  benefit  society  is  not  a  charitable  insti- 
tution. Benefit  societies  are  not  institutions  of  public  charities, 
since  their  contracts  of  insurance  are  based  upon  valuable  consid- 
erations and  are  legal  and  enforcible  by  law. 

3.  Constitutional  law — act  of  ipo§,  exempting  funds  of  bene- 
at  society  from  taxation,  is  unconstitutional.  Clause  1 1  of  section  2 
of  the  Revenue  act,  as  amended  in  1905,  (Laws  of  1905,  p.  357,) 
which  exempts  from  taxation  money  collected  by  fraternal  bene- 
ficiary societies  and  on  hand  within  this  State  and  used  exclusively 
for  the  purposes  of  such  societies,  is  unconstitutional. 
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Auditor's  certificate  of  appeal  to  review  decision  of 
board  of  review  of  Effingham  county. 

Wright  Bros.,  for  appellant. 

W.  H.  Stead,  Attorney  General,  (George  B.  G11.1.ESPIE, 
of  counsel,)  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Appellant  is  a  fraternal  beneficiary  society  organized 
under  the  laws  of  Illinois  and  maintains  its  supreme  office 
at  Effingham,  Illinois.  The  supreme  lodge  on  May  22,  1905, 
scheduled  for  taxation  to  the  township  assessor  its  office 
furniture,  supplies,  etc.,  valued  at  $600.  It  was  notified  to 
appear  before  the  board  of  review  to  show  cause  why  its 
assessment  should  not  be  increased.  It  appeared  and  claimed 
it  had  scheduled  all  its  property  excepting  funds  collected 
and  on  hand  within  this  State,  used  exclusively  for  the  pur- 
poses of  the  society  and  not  for  pecuniary  profit,  and  that 
all  such  funds  were  exempt  under  clause  1 1  of  section  2  of 
an  act  entitled  "An  act  to  amend  section  2  of  an  act  entitled 
*An  act  for  the  assessment  of  property  and  for  the  levy  and 
collection  of  taxes.'  "  The  board  of  review  on  September 
4>  1905,  found  that  appellant  had  on  hand  in  its  emergency, 
mortuary  and  expense  funds  on  April  i,  1905,  $33,275, 
to  be  used  exclusively  for  the  purposes  of  the  society,  and 
that  said  funds  were  not  exempt  from  taxation  for  the  year 
19057  ai^d  ordered  that  its  assessment  be  increased  in  the 
sum  of  $33,275.  The  supreme  lodge  duly  excepted  and 
prayed  an  appeal  to  the  State  Auditor,  who  certified  the 
facts  to  this  court. 

The  section  of  the  statute  under  which  the  supreme 
lodge  claimed  exemption  was  approved  May  18,  1905,  went 
into  effect  July  i,  1905,  and  is  as  follows: 

"Sec.  2.  All  property  described  in  this  section,  to  the 
extent  herein  limited,  shall  be  exempt  from  taxation,  that  is 
to  say ;    ♦    ♦    *    Eleventh,  all  the  money  collected  and  on 
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hand  within  this  State  of  every  kind  and  nature  of  frater- 
nal beneficiary  societies  and  the  subordinate  lodges  thereof 
which  are  organized  and  exist  or  admitted  to  do  business 
under  the  laws  of  the  State  of  Illinois,  and  used  exclusively 
for  the  purposes  of  such  societies,  and  not  for  pecuniary 
profit."    (Laws  of  1905,  p.  357.) 

It  is  contended  by  appellee  that  this  statute  violates  the 
provisions  of  the  constitution  requiring  all  property  of  every 
kind  and  character  to  be  assessed  according  to  its  valuation. 

Section  i  of  article  9  of  the  constitution  of  1870  pro- 
vides: "The  General  Assembly  shall  provide  such  revenue 
as  may  be  needful  by  levying  a  tax,  by  valuation,  so  that 
every  person  and  corporation  shall  pay  a  tax  in  proportion 
to  the  value  of  his,  her  or  its  property, — such  value  to  be 
ascertained  by  some  person  or  persons,  to  be  elected  or  ap- 
pointed in  such  manner  as  the  General  Assembly  shall  di- 
rect, and  not  otherwise." 

Section  3  of  article  9  of  the  constitution  of  1870  pro- 
vides: "The  property  of  the  State,  counties,  and  other 
municipal  corporations,  both  real  and  personal,  and  such 
other  property  as  may  be  used  exclusively  for  agricultural 
and  horticultural  societies,  for  schools,  religious,  cemetery 
and  charitable  purposes,  may  be  exempted  from  taxation; 
but  such  exemption  shall  be  only  by  general  law." 

It  is  the  well  settled  law  in  this  State  that  the  burdens  of 
taxation  should  fall  equally  upon  all ;  that  statutes  exempt- 
ing property  from  taxation  should  be  strictly  construed  and 
should  not  be  extended  by  judicial  interpretation.  (People 
ex  rel.  v.  Western  Seaman's  Friend  Society,  87  111.  246; 
In  the  Matter  of  Szvigert,  123  id.  267;  Adams  County  v. 
City  of  Quincy,  130  id.  566;  Sanitary  District  v.  Martin, 
173  id.  243.)  Obviously,  then,  if  the  fraternal  beneficiary 
societies  which  are  relieved  from  taxation  by  the  statute  un- 
der consideration  do  not  fall  within  one  of  the  classes  whose 
property  the  constitution  provides  may  be  exempted  from 
taxation  by  general  law,  any  act  of  the  legislature  purport- 
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ing  to  exempt  their  property  from  taxation  is  unconstitu- 
tional. The  legislature  has  no  power  to  exempt  from  taxation 
any  property  other  than  that  enumerated  in  section  3  of 
article  9  of  the  constitution.  Such  enumeration  is  an  exclu- 
sion of  all  other  subjects  of  exemption.  In  People's  Loan 
and  Homestead  Ass.  v.  Keith,  153  111.  609,  it  is  held  that 
the  constitution  conferred  power  on  the  legislature  to  ex- 
empt certain  property  from  taxation.  The  section  enumer- 
ates the  property  which  the  legislature  may  by  general  law 
exempt.  The  enumeration  of  certain  classes  of  property 
which  may  be  exempted  is  a  limitation  upon  the  power  of 
the  legislature  to  exempt  any  other  property.  See,  also, 
Illinois  Nat.  Bank  v.  Kinsella,  201  111.  31. 

Clearly  the  money  of  the  appellant  which  was  on  hand 
April  I,  1905,  cannot  be  exempted  under  the  claim  that  it 
is  used  exclusively  for  charitable  purposes.  Before  the  pas- 
sage of  the  amendment  to  section  2  the  question  was  pre- 
sented in  Catholic  Knights  v.  Board  of  Review,  198  111.  441, 
whether  such  beneficiary  societies  would  be  exempt  from 
taxation  under  paragraph  7  of  section  2,  relating  to  the 
property  of  institutions  of  public  charity,  and  we  held  that 
such  societies  were  not  institutions  of  public  charities ;  that 
their  contracts  to  pay  death  benefits  or  other  indemnity  were 
based  oh  a  valuable  legal  consideration  and  are  in  the  nature 
of  insurance  contracts.  Such  contracts  are  legal  and  en- 
forcible  by  law,  and  the  money  dispensed  in  discharge  of 
them  is  in  no  sense  a  charity,  either  public  or  private.  Such 
is  the  holding  in  other  States.  Gorman  v.  Russell,  14  Cal. 
536;  Bangor  v.  Rising  Virtue  Lodge  No.  10,  73  Me.  428; 
Morning  Star  Lodge  No.  26  v.  Hay  slip,  23  Ohio  St.  144; 
Bahb  V.  Reed,  5  Rawle,  151;  Sivift  v.  Boston  Beneficial 
Society,  73  Pa.  St.  363 ;  DonohougWs  Appeal,  86  id.  306 ; 
Young  Men's  Protestant  Temperance  and  Benez^olent  So- 
ciety V.  City  of  Fall  River,  160  Mass.  409 ;  City  of  Philadel- 
phia V.  Masonic  Home,  160  Pa.  St.  572 ;  Masonic  Aid  Ass. 
V.  Taylor,  2  S.  Dak.  324. 
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Clause  1 1  of  section  2  of  the  Revenue  act  is  in  violation 
of  section  3  of  article  9  of  the  constitution,  and  therefore 
affords  no  grounds  for  the  exemption  claimed. 

Having  reached  the  conclusion  that  the  statute  under 
which  the  exemption  is  claimed  is  unconstitutional,  other 
questions  argued  by  counsel  need  not  be  considered. 

The  decision  of  the  board  of  review  will  be  approved. 

Decision  approved. 


The  Chicago  Titi^k  and  Trust  Company 

V. 

John  M.  Core. 
Opinion  filed  October  2^,  jpod, 

1.  Evidence — when  specific  objection  to  testimony  is  necessary. 
In  trespass,  where  a  witness  for  the  plaintiff  is  allowed  to  testify 
and  is  cross-examined  upon  the  subject  of  what  a  stock  of  goods 
was  worth  on  the  day  the  goods  were  sold  by  defendant  at  auction, 
a  general  objection  by  the  defendant,  when  other  witnesses  are 
asked  what  the  goods  were  worth  on  the  day  of  the  sale,  is  not  suf- 
ficient to  present  the  objection  that  the  value  of  the  goods  on  the 
day  of  the  taking,  and  not  on  the  day  of  the  sale,  was  the  measure 
of  damages. 

2.  Trespass — matters  of  justification  cannot  be  proved  under  a 
plea  of  not  guilty,  A  plea  of  not  guilty,  in  trespass,  is  a  simple 
denial  of  the  facts  stated  in  the  declaration  which  the  plaintiff  is 
bound  to  prove,  and  no  more,  and  if  the  acts  of  the  defendant  or  its 
agent  prima  facie  constitute  a  trespass,  matters  of  justification  or 
excuse  cannot  be  proved  under  the  plea  of  not  guilty. 

3.  Same — any  unlawful  authority  exercised  over  goods  is  a  tres- 
pass. Any  unlawful  exercise  of  authority  over  the  goods  of  another 
will  support  trespass  even  though  no  force  was  exerted;  and  it  is 
not  necessary  for  the  plaintiff  to  show  that  the  keys  to  the  store 
which  contained  the  goods  were  taken  from  him  by  force. 

4.  Same — statute  abolishing  distinction  between  trespass  and 
case  does  not  affect  liabilities  of  parties.  The  statute  which  abol- 
ishes the  technical  distinction  between  the  forms  of  actions  of  tres- 
pass and  actions  on  the  case  and  permits  joinder  of  counts  in  each 
does  not  affect  the  substantial  rights  or  liabilities  of  the  parties,  and 
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the  averments  and  proof  necessary  to  sustain  either  cause  of  action 
are  the  same  as  at  common  law. 

5.  Samb — extent  to  which  license  may  be  proved  under  plea  of 
not  guilty.  Under  a  plea  of  not  guilty,  in  trespass,  evidence  tend- 
ing to  prove  leave  or  license  by  the  plaintiff  to  do  acts  which  would 
otherwise  be  a  trespass  is  admissible  upon  the  question  of  damages 
but  not  as  a  defense  to  the  action. 

6.  Same — when  values  marked  in  inventory  should  not  be  dis- 
regarded. In  an  action  of  trespass  to  recover  damages  for  a  stock 
ot  goods  taken  possession  of  by  the  defendant  and  sold  at  auction, 
the  values  marked  by  the  defendant's  agent  and  attorney  opposite 
the  various  articles  enumerated  in  the  inventory  made  by  such 
agent  should  not  be  disregarded  by  the  jury  upon  the  presumption 
that  the  agent  had  no  knowledge  of  values. 

7.  Damages — when  instruction  allowing  exemplary  damages  is 
justified.  An  instruction,  in  trespass,  permitting  the  jury  to  as- 
sess exemplary  damages  in  case  they  found  the  defendant  acted  in 
wanton,  willful  or  reckless  disregard  of  the  plaintiff's  rights  is  jus- 
tified by  evidence  that  fraudulent  use  was  made  of  an  order  of  a 
bankruptcy  court,  under  which  defendant's  agent,  with  a  United 
States  marshal,  entered  the  plaintiff's  store  and  demanded  posses- 
sion, saying  that  if  he  did  not  give  it  peaceably  they  would  take  it 
anyway  and  take  him  in  charge. 

8.  Instructions — instruction  not  faulty  which  fails  to  include 
undisputed  facts.  An  instruction,  in  trespass,  directing  the  jury  to 
find  the  issues  for  the  plaintiff  if  they  believed,  from  the  evidence, 
that  the  defendant  wrongfully  and  without  any  legal  right  or  author- 
ity procured  the  possession  of  the  property  through  intimidation, 
threats  of  violence  or  threats  to  take  the  plaintiff  in  charge  if  he 
did  not  deliver  the  goods,  is  not  faulty  in  failing  to  include  the  un- 
disputed facts  that  the  plaintiff  was  in  possession  of  the  property  at 
the  time  of  the  taking,  and  that  such  possession  was  rightful  as 
against  the  defendant. 

9.  Same — when  instruction  in  trespass  is  not  harmful.  An  in- 
struction, in  trespass,  informing  the  jury  that  all  persons  who  order, 
direct  or  assist  in  the  commission  of  a  trespass  are  liable  for  all 
damages  occasioned  thereby  is  not  harmful,  as  permitting  a  recov- 
ery for  damages  which  are  not  the  proximate  or  natural  result  of 
the  trespass,  where  no  damages  were  proved  except  such  as  might 
legally  be  recovered. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  LaSalle  county;  the  Hon.  R.  S.  Farrand,  Judge,  pre- 
siding. 
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P1S1.SENTHAI.,  Foreman  &  Beckwith,  and  Wai^ter 
Reeves,  for  appellant. 

HuTTMANN,  Butters  &  Carr,  (Edgar  Ei^dredge,  of 
counsel,)  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

At  about  eight  o'clock  in  the  evening  of  June  i,  1901, 
Wiliam  W.  Wilson,  an  attorney  and  agent  of  appellant,  the 
Chicago  Title  and  Trust  Company,  came  into  the  hardware 
store  of  appellee,  John  M.  Core,  in  Grand  Ridge,  in  LaSalle 
county,  in  company  with  Edward  St.  Clair,  a  deputy  United 
States  marshal,  and  W.  M.  Henderson.  St.  Clair  read  to 
Core  an  order  entered  that  day  In  the  Matter  of  Reuben  Eck- 
ert,  bankrupt,  by  the  District  Court  of  the  United  States  for 
the  Northern  District  of  Illinois,  restraining  Core  from  dis- 
posing of  the  stock  of  hardware  and  machinery,  and  requir- 
ing him  to  show  cause  by  Wednesday,  June  5,  190 1,  why  he 
should  not  turn  over  the  possession  of  said  stock  and  ma- 
chinery to  the  title  and  trust  company,  Wilson  then  read  a 
certified  copy  of  an  order  of  the  district  court  appointing 
the  Chicago  Title  and  Trust  Company  receiver  of  the  estate 
of  Reuben  Eckert,  bankrupt.  Wilson  demanded  possession 
of  the  property,  and  said  that  he  had  a  custodian  there  and 
would  place  him  in  charge  and  let  him  lock  the  store.  After 
some  discussion  Core  surrendered  the  keys  and  started  to  the 
cash  drawer  to  take  some  cash  from  it,  when  Wilson  stopped 
him  and  told  him  that  he  could  get  his  coat  and  hat  and  get 
out.  Wilson  took  possession  of  the  building  and  stock,  took 
the  cash  out  of  the  drawer  and  turned  over  the  keys  to  Hen- 
derson, and  all  but  Henderson  left  the  building.  Chi  Wed- 
nesday, June  5, 1901,  Core  appeared  before  the  United  States 
District  Court,  but  the  matter  was  not  called  up,  and,  as  a 
matter  of  fact,  the  order  to  show  cause  had  been  vacated  and 
discharged  the  previous  day  on  motion  of  the  title  and  trust 
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company.  Core  demanded  his  property  from  the  United 
States  marshal  and  from  the  title  and  trust  company  and  its 
custodian,  but  was  refused.  The  title  and  trust  company 
sold  the  entire  property  at  public  auction,  agninst  the  protest 
of  Core.  On  June  2yj  1901,  this  suit  was  brought  by  Core 
against  the  title  and  trust  company,  William  W.  Wilson  and 
others,  but  it  was  afterward  dismissed  as  to  the  others.  The 
declaration  consisted  of  three  counts  in  case  and  three  in 
trespass,  and  the  only  plea  was  not  guilty.  The  counts  in 
case  were  abandoned  at  the  commencement  of  the  trial  and 
the  case  was  tried  upon  the  counts  in  trespass,  the  first  of 
which  was  quare  clausum  fregit  and  the  others  de  bonis  as- 
portatis.  At  the  close  of  the  trial  the  court  directed  the  jury 
to  find  Wilson  not  guilty,  which  was  done,  but  the  title  and 
trust  company  was  found  guilty  and  damages  were  assessed 
at  $4000.  Judgment  was  entered  upon  the  verdict,  and  the 
Appellate  Court  for  the  Second  District  afJSrmed  the  judg- 
ment. 

Counsel  for  appellant  have  not  followed,  in  their  argu- 
ment, the  order  of  events  upon  the  trial,  but  have  first  argued 
alleged  errors  in  instructing  the  jury,  and  have  then  gone 
back  to  rulings  on  the  admission  of  evidence,  and  finally  re- 
turned to  questions  relating  to  the  instructions. 

The  first  ruling  upon  the  trial  alleged  to  be  erroneous  is 
the  admission  of  evidence  as  to  the  value  of  the  property 
taken.  The  property  was  seized  on  June  i,  1901,  and  the 
sale  took  place  the  latter  part  of  that  month.  Three  wit- 
nesses for  appellee  were  asked  to  state  the  value  of  the  prop- 
erty on  the  day  of  the  sale.  No  objection  was  made  to  the 
testimony  of  the  first  witness  and  he  was  cross-examined  as 
to  the  value  of  the  goods  at  that  time.  When  the  other  wit- 
nesses were  asked  as  to  the  value  of  the  goods  on  the  day  of 
the  auction  sale,  a  general  objection  to  the  question  was  in- 
terposed and  the  objection  was  overruled.  Counsel  say  that 
the  measure  of  damages  was  what  the  goods  were  worth  on 
the  day  they  were  taken ;   but  it  does  not  appear  from  the 
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objection  that  they  had  that  rule  in  mind  when  the  objection 
was  made,  and  there  was  nothing  in  the  general  objection 
which  would  give  the  court  to  understand  that  a  ruling  was 
desired  upon  the  question  of  the  time  when  the  value  was  to 
be  fixed.  A  specific  objection  was  necessary,  and  the  ruling 
was  probably  not  injurious  to  appellant,  since  there  was  noth- 
ing from  which  it  could  be  inferred  that  the  goods  were 
worth  more  on  the  day  of  the  sale,  after  the  store  had  been 
shut  up  for  about  a  month,  than  on  the  day  of  the  taking. 

The  next  alleged  error  is  the  refusal  of  the  court  to  give 
nine  instructions  asked  by  appellant,  directing  the  jury  to 
find  it  not  guilty  if  they  believed,  from  the  evidence,  that  the 
appellee  voluntarily  delivered  possession  of  the  property  up- 
on the  demand  of  Wilson,  as  attorney  for  appellant.  Appel- 
lee purchased  the  property  from  Reuben  Eckert  on  March 
29,  1 90 1,  and  paid  therefor  $2500,  which,  according  to  the 
evidence  for  the  appellant,  was  more  than  the  value  of  the 
property.  The  only  possible  claim  that  appellant  could  have 
had  to  the  goods  would  have  been  that  the  sale  was  fraudu- 
lent as  to  creditors  and  subject  to  be  set  aside  for  that  reason. 
The  only  plea  was  not  guilty,  which  operated  only  as  a  de- 
nial of  the  wrongful  taking.  (Harris  v.  Miner,  28  111.  135.) 
The  plea  of  not  guilty  in  trespass  is  a  simple  denial  of  the 
facts  stated  in  the  declaration,  and  controverts  the  truth  of 
such  allegations  as  the  plaintiff  is  bound  to  prove,  and  no 
more.  The  acts  of  the  attorney  and  agent  of  appellant  prima 
facie  constituted  a  trespass,  and  matters  of  justification  or 
excuse  for  such  acts  could  not  be  proved  under  the  plea  of 
not  guilty.  Cook  y.  Miller,  11  111.  610;  Hahn  v.  Ritter, 
12  id.  80;  Sturtnan  v.  Colon,  48  id.  463 ;  Olsen  v.  Upsalil, 
69  id.  273;  Illinois  Steel  Co.  v.  Novak,  184  id.  501;  21 
Ency.  of  PI.  &  Pr.  837. 

Counsel  say  that  appellant  was  entitled  to  have  the  in- 
struction given  for  the  reason  that  if  appellee  handed  over 
the  keys  upon  demand  and  upon  the  reading  of  the  orders, 
there  was,  in  fact,  no  force  and  no  trespass.  Any  unlawful 
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exercise  of  authority  over  the  goods  of  another  will  support 
trespass,  even  though  no  force  be  exerted,  (28  Am.  &  Eng. 
Ency.  of  Law, — 2d  ed. — 555,)  and  it  was  not  necessary  to 
prove  that  the  keys  were  obtained  by  physical  force. 

Counsel  ftu"ther  say  that  proof  of  leave  and  license  may 
be  made  under  the  general  issue  in  an  action  of  trespass,  for 
the  reason  that  all  distinction  between  that  action  and  an 
action  on  the  case  has  been  abolished  by  statute,  and  they  rely 
upon  the  decision  in  Kapischki  v.  Koch,  180  111.  44,  as  estab- 
lishing that  rule.  In  that  case  it  was  held  that  the  trial  court 
did  not  err  in  directing  a  verdict  upon  the  admission  by  coun- 
sel of  facts  destructive  of  the  cause  of  action.  One  count 
was  in  case,  and  the  well  known  rule  was  stated  that  in  that 
form  of  action  such  evidence  would  be  admissible  under  the 
plea  of  not  guilty.  That  was  the  whole  scope  of  the  decision, 
and  the  case  was  afterward  cited  in  Papke  v.  Hammond  Co. 
192  111.  631,  as  authority  for  the  rule  that  in  an  action  on 
the  case  the  defendant  may  give  in  evidence,  under  a  plea  of 
not  guilty,  anything  showing  that  the  plaintiff  ought  not  to 
recover.  The  distinction  between  the  forms  of  actions  of 
trespass  and  actions  on  the  case  has  been  abolished  by  stat- 
ute, and  therefore  a  joinder  of  counts  in  the  two  forms  of 
action  is  permissible.  (Krug  v.  Ward,  77  111.  603.)  At 
common  law,  if  a  declaration  was  in  one  form  of  action  and 
the  averments  were  in  the  other,  the  objection  was  fatal  on 
motion  in  arrest  of  judgment.  A  count  in  case  could  not  be 
joined  with  a  count  in  trespass,  and  a  misjoinder  would  ren- 
der the  declaration  bad  on  demurrer  or  it  might  be  availed  of 
by  motion  in  arrest  or  on  error.  (Dalson  v.  Bradberry,  50 
111.  82.)  The  statute  does  away  with  the  technical  distinc- 
tion between  the  two  forms  of  action  but  does  not  affect  the 
substantial  rights  or  liabilities  of  .the  parties,  and  the  aver- 
ments and  proof  necessary  to  sustain  either  cause  of  action 
are  the  same  as  at  common  law.  (Blalock  v.  Randall,  76  111. 
224.)  The  evidence  for  appellant  only  tended  to  prove  leave 
or  license  of  appellee  to  do  acts  which  would  otherwise  be  a 
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trespass,  and  while  the  evidence  was  admissible  on  the  ques- 
tion of  damages  it  was  not  a  defense  to  the  action,  and  the 
court  was  right  in  refusing  to  give  the  instructions. 

Appellee  introduced  in  evidence  an  inventory  of  the  prop- 
erty made  and  filed  in  the  district  court  by  the  appellant  and 
sworn  to  by  Wilson,  in  which  values  were  set  down  opposite 
the  various  articles.  Appellant  asked  the  court  to  give  an 
instruction  directing  the  jury  to  disregard  the  values  so  set 
down  in  the  inventory.  The  court  refused  to  give  the  in- 
struction, and  we  think  the  court  did  not  err  in  such  refusal. 
We  cannot  assume  that  counsel  are  correct  in  saying  that 
Wilson  had  no  knowledge  of  values,  and  we  regard  the  esti- 
mates of  appellant,  through  its  attorney  and  agent,  as  evi- 
dence against  it  for  what  they  were  worth. 

The  court  gave,  at  the  instance  of  appellee,  an  instruction 
which  permitted  the  jury  to  assess  exemplary  damages  in 
case  they  found  from  the  evidence  that  appellant,  in  cwnmit- 
ting  the  acts  complained  of,  acted  in  a  wanton,  willful  or 
reckless  disregard  of  the  rights  of  the  appellee.  It  is  not 
contended  that  the  rule  stated  in  the  instruction  was  incor- 
rect and  the  decisions  on  that  subject  are  numerous.  (Bull 
V.  Griswold,  19  111.  631 ;  Ously  v.  Hardin,  23  id.  352 ;  Far- 
zvell  V.  Warren,  51  id.  467;  Jasper  v.Purnell,  67  id.  358; 
Kennedy  Bros,  v.  Sullivan,  136  id.  94.)  The  objection  stated 
by  counsel  is,  that  there  was  no  evidence  upon  which  to  base 
the  instruction;  that  the  transaction  was  conducted  in  a 
most  decorous  manner,  without  loud  language  or  insulting 
words  or  gestures,  and  that  in  such  a  case  the  law  does  not 
authorize  an  assessment  of  exemplary  damages.  The  evi- 
dence for  the  appellee  was  that  the  parties  came  into  the 
store;  that  St.  Clair  introduced  himself  as  the  United  States 
marshal ;  that  the  orders  were  read  and  that  Wilson  then 
demanded  the  property,  and  told  appellee  that  if  he  did  not 
give  it  up  peaceably  they  would  take  it  anyway  and  take  him 
in  charge.  The  rule  to  show  cause  was  entered  without 
jurisdiction,  since  a  bankrupt  court  has  no  jurisdiction  to 
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proceed  against  a  party  summarily,  without  his  consent,  to 
determine  the  question  whether  property  purchased  by  him 
of  a  bankrupt  belongs  to  the  bankrupt  estate.  (Bardes  v. 
First  Nat  Bank,  178  U.  S.  539.)  The  order  did  not  require 
the  appellee  to  surrender  possession  of  the  goods,  but  appel- 
lee testified  that  he  was  made  to  understand  that  such  was 
the  effect  of  the  order.  The  evident  purpose  of  Wilson  in 
going  to  the  store  was  to  get  possession  of  the  goods  with- 
out waiting  for  a  hearing  under  the  rule,  and  when  that  pur- 
pose was  accomplished  the  order  to  show  cause  was  vacated 
and  set  aside  on  motion  of  appellant.  Appellee  testified  that 
he  told  the  parties  that  it  looked  like  a  hold-up  but  he  sup- 
posed he  would  have  to  obey,  and  he  said  that  he  surrendered 
the  keys  in  view  of  the  fact  that  St.  Clair  had  introduced 
himself  as  a  United  States  marshal  and  under  the  threat  of 
arrest.  The  evidence  for  appellee  tended  to  prove  a  fraudu- 
lent use  of  the  order  of  the  district  court  as  well  as  a  wanton 
and  willful  violation  of  the  law  and  disregard  of  the  rights 
of  appellee,  and  the  instruction  was  based  on  sufficient  evi- 
dence. Counsel  say  that  the  instruction  does  not  discriminate 
between  appellant  and  Wilson ;  that  one  might  be  liable  to 
exemplary  damages  while  the  other  might  not,  and  also  that 
the  verdict  was  an  anomaly  in  finding  Wilson,  who  was  the 
only  one  who  committed  any  act  which  would  render  appel- 
lant liable  for  exemplary  damages,  not  guilty  while  appellant 
was  found  guilty.  The  court  directed  the  jury  to  find  Wil- 
son not  guilty,  and  he  was  not  acquitted  of  the  trespass  by 
the  jury.  The  jury  were  bound  to  obey  the  direction  of  the 
court,  and  the  error  was  the  error  of  the  court.  Appellant 
was  responsible  for  the  acts  of  Wilson,  and  if  the  evidence 
for  appellee  was  true  it  was  proper  to  award  exemplary  dam- 
ages. Appellant  cannot  complain  that  Wilson  was  not  also 
found  guilty,  and  we  cannot  presume  that  the  jury  would 
have  exonerated  him  if  the  question  had  been  left  to  them. 

The  court  gave  an  instruction  directing  the  jury  to  find 
the  issues  for  appellee  if  they  believed,  from  the  evidence, 
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that  appellant  wrongfully  and  without  any  legal  right  or  au- 
thority procured  the  possession  of  the  property  through  in- 
timidation, threats  of  violence  or  threats  to  take  appellee  in 
charge  if  he  did  not  deliver  up  the  goods.  There  was  no 
dispute  of  the  fact  that  the  property  was  in  the  possession  of 
the  appellee  at  the  time  of  the  taking  nor  that  his  possession 
was  rightful  as  against  appellant,  and  the  instruction  was  not 
faulty  on  account  of  a  failure  to  include  such  facts. 

An  instruction  informing  the  jury  that  all  persons  who 
order,  direct  or  assist  in  the  commission  of  a  trespass  are 
liable  for  all  the  damages  occasioned  thereby  is  objected  to 
as  permitting  a  recovery  for  damages  which  are  not  proxi- 
mate or  the  natural  result  of  the  trespass.  The  purpose  of 
the  instruction  was  to  advise  the  jury  as  to  what  persons 
would  be  liable,  and.  not  the  nature  of  the  damages  to  be 
recovered,  and  as  no  damages  were  proved  except  such  as 
might  be  legally  recovered  the  instruction  could  not  have 
done  any  harm. 

The  court  gave  an  instruction  advising  the  jury  what 
should  be  considered  in  weighing  the  evidence,  which,  with 
the  exception  of  an  interpolation,  has  always  been  regarded 
as  correct  and  has  always  been  approved  by  the  courts.  As 
usually  happens  when  an  attempt  is  made  to  improve  upon 
an  instruction  which  represents  the  deliberate  and  unanimous 
judgment  of  the  courts  as  to  the  law  and  has  been  confirmed 
by  long  experience,  the  effect  was  to  render  the  instruction 
of  doubtful  propriety.  There  is  nothing  in  this  case,  how- 
ever, which  would  justify  us  in  reversing  the  judgment  on 
account  of  the  addition  to  the  instruction  of  things  to  be 
considered.  We  cannot  see  how  the  instruction  could  have 
worked  any  harm  in  this  case. 

The  judgment  is  affirmed.  /„d^,„,„,  amrmed. 

Farmer,  Vickers  and  Carter,  JJ.,  took  no  part  in  the 
decision  of  this  case. 
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Thomas  Simpkin  et  al. 

V. 

Commissioners  Sny  Island  Lbvee  Drainage  District. 

Opinion  filed  October  ^j,  jpo6. 

Appeals  and  errors — when  no  question  is  presented  for  review. 
No  question  is  presented  for  review  on  appeal  from  an  order  con- 
firming a  drainage  assessment  where  the  only  exception  contained 
in  the  record  is  to  the  "signing"  of  the  order  confirming  the  report 
of  the  commissioners,  all  prior  steps  in  the  proceeding  having  been 
taken  by  agreement  of  all  parties. 

Appeal  from  the  County  Court  of  Pike  county;  the 
Hon.  B.  T.  Bradburn,  Judge,  presiding. 

A.  G.  Crawford,  for  appellants. 

Matthews  &  Anderson,  for  appellees. 

Mr.  Justice  VickERS  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  an  order  of  the  county  court  of 
Pike  county  confirming  an  assessment  of  benefits  and  dam- 
ages to  certain  lands  embraced  in  the  Bay  creek  sub-district 
of  the  Sny  Island  Levee  Drainage  District. 

By  agreement  of  all  parties  interested  the  assessment  of 
damages  and  benefits  was  referred  to  the  board  of  drainage 
commissioners  of  the  Sny  Island  Levee  Drainage  District. 
After  making  surveys  and  personal  examination  and  an  es- 
timate of  costs  by  an  engineer  the  commissioners  made  a  re- 
port to  the  county  court,  and  due  notice  having  been  given, 
a  hearing  was  had  in  the  county  court  upon  certain  objec- 
tions, and  also  upon  the  selection  of  one  of  two  proposed 
routes  for  the  principal  drainage  ditch.  The  record  shows 
that  all  parties  appeared  in  open  court  in  person,  and  by  con- 
sent introduced  evidence  and  submitted  the  whole  matter  to 
the  commissioners  under  the  direction  of  the  county  court, 
without  counsel  and  without  a  jury.     As  a  result  of  this 
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hearing  a  corrected  assessment  roll  was  made,  the  route  de- 
termined and  then  a  general  order  confirming  the  same.  Up 
to  the  time  the  commissioners  brought  in  the  corrected  as- 
sessment roll  every  step  in  the  proceedings  had  been  taken 
by  agreement.  At  this  time  an  attorney  appeared,  and  the 
judgment  order  recites :  "The  objectors,  by  their  attorney, 
A.  G.  Crawford,  then  and  there  excepted  to  the  signing  of 
the  said  order  confirming  and  approving  the  report  of  the 
commissioners."  No  other  objections  or  exceptions  appear 
in  the  record.  There  is,  it  is  true,  what  purports  to  be  a 
bill  of  exceptions,  but  it  is  nothing  more  than  a  transcript 
of  the  proceedings.  It  shows  no  exceptions  to  the  ruling  of 
the  court  upon  any  point  raised  on  the  hearing.  This  being 
true,  there  is  no  question  preserved  in  the  record  for  our 
consideration.  The  practice  which  requires  a  party  to  make 
his  objection  in  the  court  below,  obtain  a  ruling  and  then 
take  exception  and  preserve  the  same  by  a  bill  of  exceptions 
in  order  to  present  the  question  for  review  in  this  court,  is 
so  well  established  that  it  is  not  necessary  to  cite  the  numer- 
ous cases  which  sanction  the  rule.  The  single  exception 
appearing  in  this  record  is  only  to  the  "signing"  of  the 
judgment.    This  presents  no  question  for  review. 

It  was  a  matter  of  no  consequence  whether  the  judge 
signed  the  order  or  not.  The  rendition  of  the  judgment  by 
the  court  is  the  vital  thing.  While  the  judge  may,  if  he 
chooses  so  to  do,  sign  the  roll,  yet  it  is  not  necessary  to  its 
validity  that  he  should.  ( 1 1  Ency.  of  PI.  &  Pr.  960 ;  Hob- 
berton  v.  Habberton,  58  111.  App.  99;  Dunning  v.  Dunning, 
37  111.  306.)  Section  25  of  the  Drainage  law,  under  which 
the  judgment  appealed  from  was  entered,  does  not  require 
the  order  of  the  court  to  be  signed  either  by  the  judge  or  by 
the  clerk, 

This  record  presents  no  question  for  review  in  this 
court,  and  for  that  reason  the  judgment  is  affirmed. 

Judgment  affirmed: 
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Susan  F.  Grossman 

V. 

Nancy  Keister  et  al. 
Opinion  Hied  October  23,  jpo6, 

1.  Deeds— ^m'ff^  back  a  deed  does  not  affect  the  legal  title.  The 
delivery  back  by  the  grantee,  to  the  grantor,  of  an  unrecorded  deed 
does  not  affect  the  legal  title,  but  such  re-delivery,  if  made  with  the 
intention  that  the  deed  shall  be  destroyed  for  the  purpose  of  re- 
vesting title  in  the  grantor,  passes  an  equitable  title. 

2.  Trusts — what  does  not  create  a  cgnstructive  trust.  Viola- 
tion, by  the  grantee,  of  a  parol  promise  to  the  grantor  to  hold  the 
land  in  trust  for  or  convey  it  to  some  other  person  designated  by 
the  grantor,  does  not  raise  a  constructive  trust  in  the  grantee  un- 
less he  was  guilty  of  fraud  in  procuring  the  conveyance. 

3.  Same — when  voluntary  grantee  must  be  held  to  acquiesce  in 
conditions.  Where  a  father,  upon  conveying  a  section  of  land  to 
his  daughter  in  exchange  for  a  deed  to  another  half  section  he  had 
previously  given  her,  tells  her  that  he  intends  the  section  to  be  in 
full  of  her  share  of  his  estate,  and  that  in  the  event  he  should  die 
before  recording  the  deed  to  the  half  section  he  desired  her  to  re- 
possess herself  of  the  deed  and  convey  the  half  section  to  her  sister, 
if  the  daughter,  although  she  makes  no  reply,  accepts  the  deed  to 
the  section  she  must  be  held  to  have  accepted  the  land  upon  the 
conditions  specified  by  the  grantor. 

4.  Same— zf/irn  grantee  is  under  obligation  to  convey  the  land 
as  a  constructive  trustee.  A  daughter  who  accepts  a  deed  to  a  sec- 
tion of  land  in  exchange  for  a  deed  to  a  half  section,  and  agrees 
with  her  father,  the  grantee  in  the  latter  deed,  which  had  not  been 
recorded,  a  few  hours  before  his  death,  that  if  the  deed  were  re- 
delivered to  her  she  would  convey  the  half  section  to  her  sister  in 
accordance  with  the  father's  intention  when  the  exchange  was 
made  but  without  intending  to  abide  by  her  agreement,  is  under 
obligation  to  convey  the  land  as  a  constructive  trustee  notwith- 
standing the  legal  title  was  in  the  father  at  his  death,  and  she 
would,  by  law,  inherit  only  a  one-fifth  interest  in  the  land.  (Lan- 
try  v.  Lantry,  51  111.  458,  distinguished.) 

5.  Statute  op  Frauds — the  Statute  of  Frauds  does  not  apply  to 
a  constructive  trust  arising  out  of  fraud.  The  Statute  of  Frauds, 
which  makes  invalid  an  express  trust  created  by  parol,  has  no  ap- 
plication to  cases  where  the  law  raises  a  constructive  trust  by  rea- 
son of  fraudulent  acts  and  purposes  in  procuring  the  title. 
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6.  Same — what  takes  case  out  of  Statute  of  Frauds,  Where  a 
conveyance  is  made  between  parties  standing  in  a  fiduciary  rela- 
tion to  each  other  upon  a  parol  agreement  by  the  grantee  to  hold 
the  land  in  trust  for  or  convey  it  to  some  one  else,  when  in  fact  the 
grantee  has  no  intention  of  performing  the  agreement  but  intends 
to  retain  the  benefit  of  the  conveyance  for  himself,  the  law  raises  a 
constructive  trust  and  takes  the  case  out  of  the  operation  of  the 
Statute  of  Frauds. 

7.  Contracts — when  parol  agreement  to  accept  property  in  lieu 
of  share  of  estate  is  valid.  A  parol  agreement  by  a  child  to  accept 
a  certain  amount  of  property  in  lieu  of  her  expected  interest  in  her 
father's  estate,  when  followed  by  the  execution  and  delivery  of  a 
deed  and  possession  of  the  property  conveyed,  is  valid  and  binding. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the 
Hon.  William  C.  Johns,  Judge,  presiding. 

Samuel  Weaver,  a  wealthy  farmer  of  Macon  county, 
Illinois,  died  at  his  home  in  that  county  on  the  9th  day  of 
March,  1905,  at  the  age  of  eighty  years.  He  left  surviving 
him  his  widow,  Sarah  Weaver,  and  his  children,  Nancy 
Keister,  Catharine  Lehman,  Susan  P.  Crossman,  Alfred 
Weaver  and  Charles  Weaver.  Samuel  Weaver  being  in 
feeble  health  and  believing  he  would  not  live  a  great  while, 
about  December  10,  1904,  executed  deeds  conveying  to  his 
children,  except  Alfred  Weaver,  and  to  Arthur  Weaver,  a 
grandson,  the  greater  portion  of  his  real  estate.  He  appears 
to  have  owned  something  over  2000  acres  of  valuable  farm 
lands  in  Macon  county,  380  acres  in  Piatt  county,  iioo 
acres  in  Shelby  county,  Illinois,  and  1600  acres  in  Kansas. 
Appellant  and  her  husband  had  resided  several  years  on  a 
farm,  consisting  of  a  half  section,  belonging  to  Samuel 
Weaver.  This  half  section  Samuel  Weaver  conveyed  to 
Mrs.  Crossman  in  fee  simple.  February  16,  1905*,  Mrs. 
Crossman  and  her  husband  conveyed  this  half  section  back 
to  Samuel  Weaver,  and  he  and  his  wife  thereupon  conveyed 
to  Mrs.  Crossman  the  whole  of  section  25,  which  was  in  the 
same  township  as  the  half  section  and  according  to  the  testi- 
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mony  was  v^rth  $96,000.  The  deed  from  Samuel  Weaver 
to  Mrs.  Grossman  to  the  half  section  had  been  delivered  to 
her  and  was  duly  recorded  in  the  recorder's  office  by  her, 
but  the  deed  from  her  back  to  her  father  for  this  tract  of 
land,  though  delivered  about  the  day  of  its  date,  was  never 
recorded.  The  proof  shows  Samuel  Weaver  desired  his 
daughter  Nancy  Keister  to  have  the  half  section  of  land,  as 
in  the  deed  prepared  for  her  in  December  only  160  acres 
were  to  be  conveyed  to  her.  At  the  time  of  the  conveyance 
of  the  section  to  Mrs.  Grossman  the  deed  therefor  was  de- 
livered to  her.  The  deed  to  Mrs.  Lehman  was  delivered  to  her 
some  time  in  January  or  February,  1905.  Mrs.  Keister  was 
in  Kansas  and  did  not  return  home  until  the  day  her  father 
died,  and  the  deed  describing  160  acres  was  delivered  to  her 
the  day  after  his  death  by  Matilda  Keister,  Samuel  Weaver's 
house-keeper  and  trusted  employee,  who  testified  that  be- 
fore his  death  Samuel  Weaver  gave  her  directions  to  deliver 
the  deed  to  Mrs.  Keister,  his  daughter,  when  she  came.  The 
deeds  to  the  other  children  were  not  delivered  to  them  until 
the  day  of  their  father's  death,  when  Matilda  Keister  by 
his  direction  brought  the  deeds  into  his  bed-room,  where  his 
children  were  assembled,  and  at  his  direction  the  respective 
deeds  were  delivered  to  them.  After  the  conveyance  back 
to  Samuel  Weaver  by  Mrs.  Grossman  of  the  half  section  he 
made  no  deed  conveying  that  land  to  Mrs.  Keister  or  any 
one  else.  At  the  time  Samuel  Weaver  made  the  deeds  to 
his  children  he  also  made  a  deed  to  Gharles  Gressler,  whom 
he  raised  from  boyhood,  for  200  acres  of  the  Macon  county 
land,  and  this  deed  was  delivered  to  the  grantee  when  the 
deeds  were  delivered  to  the  children  on  the  day  of  the  grant- 
or's death.  The  number  of  acres  conveyed  to  each  of  the 
parties  by  the  respective  deeds  was  as  follows :  Appellant, 
Mrs.  Grossman,  640  acres ;  Mrs.  Lehman  540  acres ;  Gharles 
Weaver  500  acres;  Mrs.  Keister  160  acres;  Gharles  Gress- 
ler 200  acres;  and  Arthur  Weaver,  the  grandson,  1600 
acres  in  Kansas.    This  disposed  of  all  the  land  owned  by 
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Samuel  Weaver  except  i6o  acres  in  Macon  coutity  and  iicx) 
acres  in  Shelby  county.  No  conveyance  was  made  to  Alfred 
Weaver,  a  single  man  about  sixty  years  old.  Within  a  few 
days  after  the  death  of  Samuel  Weaver  his  widow  and  heirs 
joined  in  a  conveyance  to  Alfred  Weaver  of  the  i6o  acres 
of  land  in  Macon  county  and  the  iioo  acres  in  Shelby 
county,  and  the  widow  and  all  the  heirs  except  Mrs.  Cross- 
man  joined  in  a  conveyance  of  the  half  section  before  men- 
tioned to  the  daughter  Nancy  Keister.  Mrs.  Grossman  was 
requested  to  join  in  this  deed,  in  order,  as  it  was  claimed,  to 
carry  out  the  intention  and  desire  of  Samuel  Weaver  that 
Nancy  should  have  said  half  section  of  land,  but  refused  to 
do  so.  Thereupon  Nancy  Keister  and  husband  filed  a  bill 
for  partition  for  said  half  section  of  land,  making  appellant 
and  others  parties  defendant.  The  bill  alleged  that  Samuel 
Weaver  died  intestate  and  was  at  the  time  of  his  death 
seized  in  fee  of  said  half  section  of  land ;  that  after  the  death 
of  Samuel  Weaver,  his  sons,  Charles  and  Alfred  Weaver, 
his  daughter  Catharine  Lehman,  and  the  widow,  Sarah 
Weaver,  conveyed  all  their  interest  in  said  half  section  to 
complainant ;  that  she  was  the  owner  of  the  undivided  four- 
fifths  of  said  premises  and  Susan  F.  Crossman  the  owner  of 
the  undivided  one-fifth  thereof.  The  bill  also  alleged  that 
a  short  time  prior  to  the  death  of  Samuel  Weaver  Mrs. 
Crossman  was  the  owner  of  said  premises  by  gift  from  her 
father;  that  in  consideration  of  the  conveyance  to  her  of 
a  section  of  other  land,  she  and  her  husband  conveyed  said 
half  section  back  to  Samuel  Weaver,  who  placed  the  deed 
therefor  among  his  private  papers  without  first  having  had 
it  recorded,  and  that  after  the  death  of  said  Samuel  Weaver 
Mrs.  Crossman  procured  a  member  of  his  household  to  give 
her  the  deed,  and  thereafter  she  refused  to  deliver  it  up  to 
be  recorded. 

The  answer  of  Mrs.  Crossman  and  her  husband  to  said 
bill  denied  Samuel  Weaver  died  seized  of  the  premises 
therein  described ;  denied  any  knowledge  of  the  conveyance 
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of  his  other  heirs  to  Mrs.  Keister,  and  averred  if  any  such 
conveyance  was  made  it  was  for  the  purpose  of  clouding 
iJlrs.  Grossman's  title;  denied  Mrs.  Keister  was  the  owner 
of  the  undivided  four-fifths  of  said  premises,  and  averred 
that  appellant  and  her  husband  went  into  possession  of  said 
half  section  twenty-six  years  before  the  death  of  Samuel 
Weaver,  made  valuable  improvements  and  paid  the  taxes 
thereon,  in  addition  to  paying  $125  per  annum  under  an 
agreement  with  Samuel  Weaver  that  he  would  deed  said 
premises  to  Susan  F.  Grossman,  and  that  in  pursuance  of 
said  agreement  Samuel  Weaver  did  deed  to  her  said  prem- 
ises in  December,  1904.  The  answer  further  avers  that  on 
February  16,  1905,  Samuel  Weaver  and  his  wife  conveyed 
to  Susan  F.  Grossman  640  acres  of  land,  and  about  the  same 
date  she  conveyed  back  to  him,  for  the  express  consideration 
of  one  dollar,  said  half  section;  that  there  was  no  money 
consideration  for  the  conveyance,  and  that  it  was  agreed  be- 
tween her  and  her  father,  at  the  time  of  the  delivery  of  said 
deed,  that  in  the  event  of  the  death  of  her  father  prior  to 
March  i,  1906,  the  deed  was  to  be  considered  between  the 
parties  as  not  delivered  and  was  to  become  null  and  void; 
that  the  transaction  was  simply  to  preserve  the  rents  to  Sam- 
uel Weaver  from  said  premises  after  March,  1906;  that  it 
was  not  intended  the  title  should  pass  to  him  or  that  the 
deed  should  ever  be  recorded.  The  answer  denied  that  Mrs. 
Grossman  induced  Matilda  Keister,  a  member  of  Samuel 
Weaver's  household,  to  give  her  the  deed,  and  averred  that 
said  Weaver  before  his  death  directed  Matilda  Keister  to 
give  her  (Mrs.  Grossman)  the  deed  in  pursuance  of  their 
previous  agreement,  intending  thereby  to  re-invest  in  her 
the  title.  The  answer  further  averred  that  the  deed  from 
Samuel  Weaver  to  Nancy  Keister  for  the  160  acres  of  land 
was  never  delivered,  but  found  among  his  private  papers 
after  his  death  and  caused  to  be  recorded  by  Nancy  Keister, 
and  that  said  premises  should  also  be  partitioned. 
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Afterwards  complainants,  by  leave  of  court,  filed  an 
amended  bill,  in  which  Nancy  Keister  claimed  she  was  enti- 
tled to  the  whole  of  the  half  section.  The  bill  alleged  th^it 
in  December,  1904,  during  the  last  illness  of  Samuel  Weaver, 
in  carrying  out  his  purpose  to  divide  his  property  among  his 
children,  he  conveyed  to  Susan  F.  Grossman  the  said  half 
section  of  land;  that  afterwards,  in  consideration  of  his 
conveying  to  Susan  F.  Grossman  a  whole  section,  she  and 
her  husband  conveyed  back  to  Samuel  Weaver  said  half  sec- 
tion; that  said  Samuel  Weaver  informed  Mrs.  Grossman 
the  half  section  was  to  be  conveyed  to  Nancy  Keister,  and 
•that  the  section  conveyed  to  her  was  to  be  in  full  of  all  her 
interest  in  the  lands  of  her  father,  and  that  the  exchange 
of  conveyances  was  made  with  that  understanding  and  for 
that  purpose ;  that  said  Weaver  also  requested  Mrs.  Gross- 
man, if  he  died  before  her  deed  to  him  for  the  half  section 
was  recorded,  to  have  said  deed  returned  to  her  and  for  her 
then  to  convey  said  land  to  Nancy  Keister,  and  that  Susan 
F.  Grossman  agreed  to  do  so ;  that  said  Weaver  then  deliv- 
ered said  deed  to  Matilda  Keister  for  safe  keeping,  and  in- 
structed her  that  if  he  died  without  having  it  recorded,  to 
deliver  it  to  Mrs.  Grossman,  who  would  deliver  it  to  Nancy 
Keister.  The  bill  further  alleged  that  on  the  day  of  the 
death  of  Samuel  Weaver  he  repeated  his  desire  to  Mrs. 
Grossman  that  she  convey  said  premises  to  Nancy  Keister 
and  that  Mrs.  Grossman  agreed  to  do  so ;  that  the  day  after 
the  death  of  Samuel  Weaver  Mrs.  Grossman  procured  Ma- 
tilda Keister  to  give  her  the  said  deed.  The  bill  then  avers 
that  by  virtue  of  the  matters  alleged  a  trust  arose  in  Mrs. 
Grossman,  whereby  it  became  her  duty  to  make  a  convey- 
ance of  said  premises  to  Nancy  Keister. 

The  answer  of  Susan  F.  Grossman  and  her  husband  to 
the  amended  bill  denies  that  Nancy  Keister  is  the  owner  or 
entitled  to  all  of  the  said  half  section;  denies  that  Samuel 
Weaver  advised  Susan  F.  Grossman  that  it  was  to  be  con- 
veyed to  Nancy  Keister;   denies  that  she  accepted  the  deed 
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for  the  section  in  full  of  all  interest  in  the  real  estate  of 
her  father;  denies  she  made  any  agreement  with  him  to 
convey  said  half  section  to  Nancy  Keister,  or  that  such  con- 
veyance to  Nancy  Keister  was  any  part  of  the  consideration 
for  the  conveyance  to  her  by  her  father  of  the  whole  section ; 
denies  Samuel  Weaver  reposed  any  confidence  or  trust  in 
her,  Susan  F.  Grossman,  with  reference  to  what  he  may 
have  desired  done  for  Nancy  Keister ;  denies  all  other  mate- 
rial allegations  of  the  bill  and  sets  up  and  relies  on  the  Stat- 
ute of  Frauds  and  Perjuries.  Susan  F.  Grossman  and  her 
husband  also  filed  a  cross-bill,  in  which  it  was  alleged  said 
Samuel  Weaver  owned  said  half  section  at  the  time  of  his 
death,  and  that  his  children  inherited  it  subject  to  the  wid- 
ow's dower;  that  on  March  15,  1905,  the  other  children 
and  widow  conveyed  their  interest  in  said  land  to  Nancy 
Keister,  who  became  the  owner  of  the  undivided  four-fifths 
and  that  Susan  F.  Grossman  was  the  owner  of  the  undivided 
one-fifth.  The  bill  prays  for  partition  of  the  premises  in 
accordance  with  the  interests  of  the  parties  as  in  said  cross- 
bill alleged. 

Answers  and  replications  were  filed  and  the  cause  re- 
ferred to  the  master  to  take  testimony  and  report  his  con- 
clusions. The  master,  after  hearing  the  testimony,  found  and 
reported  against  the  contention  of  Nancy  Keister,  complain- 
ant in  the  amended  bill,  and  in  favor  of  Susan  F.  Grossman, 
complainant  in  the  cross-bill.  He  found  that  Mrs.  Grossman 
perpetrated  no  fraud  upon  Samuel  Weaver  and  that  he  was 
not  prevented  by  her  from  making  such  disposition  of  the 
land  as  he  saw  fit,  and  that  no  constructive  trust  as  to  the 
land  was  created  in  favor  of  Nancy  Keister.  He  recom- 
mended a  partition  in  accordance  with  the  allegations  and 
prayer  of  the  cross-bill.  On  exceptions  being  filed  in  the 
circuit  court  to  the  report  of  the  master,  said  report  was 
overruled  and  set  aside  and  a  decree  rendered  in  accordance 
with  the  prayer  of  the  amended  bill  of  Nancy  Keister.  From 
that  decree  this  appeal  is  prosecuted. 
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LeForgee  &  Vail,  and  J.  R.  Fitzgerald,  for  appellant : 

An  express  trust  cannot  be  created  by  parol  under  the 
Statute  of  Frauds,  which  provides  that  all  declarations  or 
creations  of  trusts  or  confidences  of  any  lands,  tenements  or 
hereditaments  shall  be  manifested  or  proved  by  some  writing 
signed  by  the  party  declaring  the  trust.  Clarke  v.  Lott,  1 1 
111.  105 ;  Monson  v.  Hutchin,  194  id.  431 ;  Fletcher  v.  Shep- 
herd, 174  id.  262;  Fischbeck  v.  Gross,  112  id.  208;  Walton 
V.  Follansbee,  165  id.  480;  Hovey  v.  Holcomb,  11  id.  660. 

A  mere  verbal  agreement  to  hold  and  re-convey  land 
does  not  make  a  person  a  constructive  trustee.  Biggins  v. 
Biggins,  133  111.  211;  Davis  v.  Stambaugh,  163  id.  557; 
Moore  v.  Horsley,  156  id.  36;  Scott  v.  Harris,  113  id.  447; 
Steve^ison  v.  Crapnell,  114  id.  19;  Lawson  v.  Lawson,  117 
id.  98;   Williams  v.  Williams,  180  id.  361. 

The  same  rule  obtains  where  it  is  claimed  that  a  person 
agreed  to  convey  land  to  a  third  party.  Lantry  v.  Lantry, 
51  111.  458;  White  V.  Cannon,  125  id.  412;  Brock  v.  Brock, 
9  L.  R.  A.  287. 

The  mere  refusal  to  execute  an  express  trust  or  the  de- 
nial of  the  existence  of  a  trust  by  an  alleged  trustee  does  not 
constitute  such  fraud  as  will  take  the  case  out  of  the  Statute 
of  Frauds.  Adams  v.  Adams,  79  111.  517;  Perry  v.  Mc- 
Henry,  13  id.  227;  Collins  v.  Hope,  20  Ohio,  493 ;  Brock  v. 
Brock,  9  L.  R.  A.  287 ;  15  Am.  &  Eng.  Ency.  of  Law,  1 192, 
1 193;  Davis  V.  Stambaugh,  163  111.  557;  Scott  v.  Harris, 
113  id.  447. 

The  mere  refusal  to  perform  a  parol  agreement  void  un- 
der the  statute  may  be  a  moral  wrong,  but  it  is  in  no  sense  a 
fraud  in  law  or  equity.  Levy  v.  Brush,  45  N.  Y.  597;  Cas- 
sels  V.  Finn,  68  L.  R.  A.  80. 

The  distinction  between  obtaining  a  will  or  deed  by  false 
and  fraudulent  promises  and  the  mere  failure  to  keep  a  parol 
promise  has  been  repeatedly  recognized  by  the  courts.  Orth 
V.  Orth,  32  L.  R.  A.  298;  Ragsdale  v.  Ragsdale,  11  id.  316; 
Lantry  v.  Lantry,  51  111.  458;  Wallace  v.  Long,  105  Ind.  522. 
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Mere  oral  promises  when  testator  is  on  his  death  bed, 
and  which  do  not  actually  prevent  the  making  of  a  will  or 
deed,  do  not  constitute  the  party  making  the  promises  a  trus- 
tee ex  maleHcio.  Fox  v.  Fox,  88  Pa.  St.  19;  Bedilian  v. 
Seaton,  3  Wal.  Jr.  279. 

The  alleged  parol  release  of  an  expectancy  is  regarded 
by  the  law  as  an  advancement,  and  void,  unless  there  be 
some  writing  to  evidence  it  or  an  agreement  that  there  should 
be  some  writing  to  evidence  such  release  if  made.  Gary  v. 
Newton,  201  111.  170. 

An  oral  agreement  to  devise  real  estate  to  another  is 
within  the  Statute  of  Frauds,  even  if  based  on  a  past  consid- 
eration. Pond  V.  Sheean,  132  111.  312;  Graham  v.  Dodge, 
122  id.  528;  Austin  v.  Davis,  12  L.  R.  A.  120. 

OuTTEN  &  RoBY,  I.  A.  Buckingham,  B.  F.  Shipley, 
and  Wai^ters  &  Latham,  for  appellees : 

Mrs.  Grossman  having  accepted  the  deed  to  the  section 
with  the  understanding  and  agreement  that  it  was  in  full  of 
her  share  in  the  real  estate  of  her  father,  cannot  now  be  al- 
lowed to  claim  any  further  interest  in  his  real  estate,  even  if 
he  had  full  title  thereto  at  the  time  of  his  death.  Galbraith 
V.  McLain,  84  111.  379;  Kershazv  v.  Kershaw,  102  id.  307; 
Crum  V.  Sawyer,  132  id.  443;  Bartmess  v.  Fuller,  170  id. 
198;  Gary  v.  Newton,  201  id.  180;  Higgles  v.  Erney,  154 
U.  S.  253. 

A  constructive  trust  is  one  that  arises  where  a  person 
clothed  with  some  fiduciary  character,  by  fraud  or  otherwise 
gains  something  for  himself.  Pope  v.  Dapray,  176  111.  478; 
Perry  on  Trusts,  (5th  ed.)  sec.  27;  Reed  v.  Reed,  135  111. 
482 ;  Stahl  V.  Stahl,  214  id.  137. 

Where  a  person  obtains  the  title  to  property  by  virtue 
of  a  confidential  relation,  under  such  circumstances  that  he 
ought  not,  according  to  equity  and  good  conscience,  to  hold 
and  enjoy  the  beneficial  interest  in  the  property,  courts  of 
equity,  in  ord^r  to  administer  complete  justice  between  the 


Digitized  by  VjOOQIC 


78  Grossman  v.  Keister.  [223  111. 

parties,  will  raise  a  trust,  by  construction,  out  of  such  cir- 
ctunstances  or  relations,  and  this  trust  they  will  fasten  upon 
the  conscience  of  the  offending  party,  and  will  convert  him 
into  a  trustor  of  the  legal  title,  and  order  him  to  hold  it  or 
execute  the  trust  in  such  manner  as  to  protect  the  rights  of 
the  defrauded  party  and  promote  the  safety  and  interest  of 
society.  Perry  on  Trusts,  sec.  i66;  Beach  v.  Dyer,  93  111. 
295 ;  Allen  v.  Jackson,  122  id.  567;  Pope  v.  Dapray,  176  id. 
484;  Stahl  V.  Stahl,  214  id.  139;  Roby  v.  Colehour,  135  id. 
337;   146  U.S.  153. 

Whenever  a  person  acquires  the  legal  title  to  land  or 
other  property  by  means  of  an  intentionally  false  and  fraudu- 
lent verbal  promise  to  hold  the  same  for  a  certain  specified 
purpose,  as,  to  convey  the  land  to  a  designated  individual,  to 
re-convey  it  to  the  grantor,  or  the  like,  and  having  thus 
fraudulently  obtained  the  title  he  retains,  uses  and  claims 
the  property  as  absolutely  his  own,  the  whole  transaction  by 
means  of  which  the  ownership  is  obtained  will  be  treated, 
in  equity,  as  a  Scheme  of  actual  deceit,  and  in  such  state  of 
case  a  court  of  equity  will  treat  the  person  so  acquiring  the 
legal  title  as  a  trustee  and  decree  him  to  hold  the  title  for  the 
benefit  of  the  true  beneficiary,  and  parol  evidence  is  admissi- 
ble to  establish  such  trust  as  it  arises  ex  maleficio,  notwith- 
standing the  plea  of  the  Statute  of  Frauds.  2  Pomeroy's 
Eq.  Jur.  (2d  ed.)  sec.  1054;  Roby  v.  Colehour,  135  111.  300; 
Larmon  v.  Knight,  140  id.  232;  Pope  v.  Dapray,  178  id. 
478;  Feeney  v.  Howard,  12  Am.  St.  162 ;  Mayrand  v.  May- 
rand,  194  111.  45. 

Equity  reaches  every  case,  and  grants  relief  where  influ- 
ence is  acquired  and  abused  or  where  confidence  is  reposed 
and  betrayed.  It  is  especially  active  and  searching  in  dealing 
with  gfifts,  but  is  applied,  when  necessary,  to  conveyances, 
contracts,  executory  and  executed,  and  wills.  Mayrand  v. 
Mayrand,  194  111.  45;  2  Pomeroy's  Eq.  Jur.  sec.  951. 

Courts  will  scrutinize  with  the  most  jealous  vigilance 
transactions  between  parties  occupying  fiduciary  relations 
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towards  each  other.  Casey  v.  Casey,  14  111.  112;  Dowie  v. 
Driscoll,  203  id.  480. 

Where  an  antecedent  fiduciary  relation  exists  a  court 
of  equity  will  presume  confidence.  2  Pomeroy's  Eq.  Jur. 
(3d  ed.)  sec.  951. 

A  devise  in  reliance  on  the  devisee's  oral  promise  to  hold 
the  property  in  trust  imposes  upon  the  devisee  a  constructive 
trust  in  favor  of  the  intended  beneficiary,  even  in  the  ab- 
sence of  actual  fraud.  Hoge  v.  Hoge,  i  Watts,  163 ;  Reech 
V.  Kennegal,  i  Ves.  122;  David  v.  Tucker,  41  Conn.  197; 
Amherst  v.  Rich,  151  N.  Y.  282.  • 

A  promise  made  without  any  intention  of  performing  it 
is  a  well  recognized  species  of  fraud.  Brison  v.  Brison,  7 
Am.  St.  191 ;  Henschel  v.  Mamero,  120  111.  665. 

Where  a  grantee  in  ati  unrecorded  deed  that  has  been 
executed  and  delivered  to  him,  surrenders  the  deed  to  the 
grantor  with  the  intention  or  request  that  it  be  destroyed, 
for  the  purpose  of  re-investing  the  title  in  the  grantor,  the 
grantor  acquires  the  equitable,  though  not  the  legal,  title. 
Happ  v.  Happ,  156  111.  183;  Gillespie  v.  Gillespie,  159  id. 
84;  Sanford  v.  Pinkie,  112  id.  146. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

There  is  very  little  controversy  as  to  the  facts  in  this  case. 
The  proof  on  behalf  of  complainants  in  the  amended  bill 
was,  that  when  Mrs.  Grossman  made  and  delivered  the  deed 
for  the  half  section  in  controversy  back  to  her  father  and 
received  from  him  a  conveyance  to  the  whole  section,  her 
father  told  her  he  could  not  very  well  divide  the  section  on 
account  of  the  way  it  was  watered,  and  that  he  thought  best 
to  give  her  the  section  and  Nancy  Keister  the  half  section ; 
that  at  that  time  Samuel  Weaver  told  Mrs.  Grossman  if  he 
died  without  the  deed  having  been  recorded  he  wanted  said 
deed  given  back  to  her  and  for  her  then  to  convey  the  half 
section  to  Nancy  Keister,  and  Mrs.  Grossman  agreed  to  do 
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so.  The  proof  for  complainants  in  the  amended  bill  further 
shows  that  Samuel  Weaver  gave  the  deed  to  Matilda  Keis- 
ter, who  was  employed  by  him  as  a  house-keeper  and  who 
appears  to  have  been  much  trusted  by  him,  and  told  her  to 
put  it  with  the  other  deeds,  and  if  he  died  without  having  had 
it  recorded  she  should  give  it  back  to  Mrs.  Grossman,  who 
would  convey  the  land  to  Mrs.  Keister.  At  the  time  this  oc- 
curred Samuel  Weaver  was  in  very  feeble  health  and  ap- 
peared to  realize  he  could  live  but  a  short  time.  On  the  day 
of  Samuel  Weaver's  death,  and  a  few  hours  before  he  died, 
all  his  children*  except  Mrs.  Keister,  who  was  not  there, 
were  called  into  his  room  and  presence.  He  then  directed 
Matilda  Keister  to  get  the  deeds  he  had  made  to  his  children 
that  had  not  been  delivered,  and  by  his  direction  they  were 
then  and  there  delivered.  When  »this  was  done  he  directed 
Mrs.  Grossman  to  make  a  deed  to  Nancy  Keister  for  the 
half  section.  On  account  of  his  feeble  condition  he  was  un- 
able to  talk  very  plainly,  and  Mr.  Gressler,  who  stood  very 
near  him,  assisted  him  in  making  himself  understood.  To 
his  request  made  to  Mrs.  Grossman  she  then  and  there  as- 
sented. The  next  morning  after  Samuel  Weaver's-  death 
Mrs.  Grossman  asked  Matilda  Keister  to  give  her  "that 
deed  that  pap  said  I  was  to  have  to  deed  Mrs.  Keister."  She 
was  not  given  the  deed  just  at  that  time,  and  later,  during 
the  same  forenoon,  she  asked  for  it  again.  It  was  then 
given  her  by  Matilda  Keister,  who  testified  she  said  to  Mrs. 
Grossman  at  the  time,  "You  know  pap  wanted  you  to  deed 
it  over  to  Mrs.  Keister,  and  she  said  yes."  After  the  deed 
was  given  to  Mrs.  Grossman  she  said,  "Now  I  have  got  it 
and  I  may  do  something  mean."  The  proof  further  shows 
that  on  a  number  of  occasions  Mrs.  Grossman  stated  she  was 
to  convey  the  land  to  Nancy  Keister.  It  is  also  shown  by 
the  testimony  that  at  the  time  Samuel  Weaver  conveyed  to 
Mrs.  Grossman  the  section  of  land  he  told  her  it  was  to  be 
in  full  of  her  share  of  all  his  real  estate.  We  say  the  proof 
3hows  these  things  because  they  were  testified  to  by  wit- 
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nesses  who  were  apparently  credible  and  were  not  denied 
by  anyone. 

The  theory  of  the  complainants  in  the  amended  bill,  as 
stated  by  counsel,  is,  first,  that  the  relations  between  Sam- 
uel Weaver  and  Mrs.  Grossman  were  such,  under  all  the 
circumstances,  as  would  make  her  a  trustee  under  a  con- 
structive trust,  with  the  duty  of  conveying  to  her  sister, 
Nancy  Keister,  said  half  section  of  land;  second,  the  con- 
veyance by  Samuel  Weaver  to  Mrs.  Grossman  of  the  whole 
of  a  section  was  made  in  full  of  her  share  of  the  real  estate 
of  her  father. 

Appellant  contends  that  there  is  no  proof  of  fraud  on  the 
part  of  Mrs.  Grossman  out  of  which  a  constructive  trust 
arises  that  would  take  the  case  out  of  the  operation  of  the 
Statute  of  Frauds,  and  that  there  was  no  agreement  by 
Mrs.  Grossman  to  release  her  interest  and  expectancy  as  an 
heir  to  the  real  estate  of  her  father.  It  is  argued  by  counsel 
for  appellant  that  she  had  no  title  to  the  half  section  of 
land  at  any  time  after  her  agreement  with  her  father  to  con- 
vey it  to  Nancy  Keister,  if  any  such  agreement  was  ever 
made,  and  therefore  could  not  become  a  trustee  for  its  con- 
veyance; also,  that  she  did  nothing  to  induce  her  father  to 
retain  the  title  to  the  land  in  himself  or  to  prevent  him  from 
conveying  it  to  Nancy  Keister  had  he  so  desired. 

It  is  evident  from  the  proof  that  Samuel  Weaver  and 
Mrs.  Grossman  were  both  of  the  impression  that  if  the  deed 
to  him  was  not  recorded  but  was  delivered  back  to  her  the 
title  would  be  in  Mrs.  Grossman,  and  she  could  then  make 
a  valid  conveyance  of  it.  The  fact  that  this  is  not  the  law 
•does  not  change  the  equitable  rights  and  duties  of  the  par- 
ties. The  delivery  back  by  the  grantee,  to  the  grantor,  of 
an  unrecorded  deed*  could  not  affect  the  legal  title  to  the 
land,  but  such  a  delivery  with  the  intention  that  the  deed  be 
destroyed  for  the  purpose  of  re-vesting  title  in  the  grantor 
passes  an  equitable  title.     (Sanford  v.  Finkle,  112  111.  146; 

Gillespie  v.  Gillespie,  159  id.  84;   Happ  v.  Happ,  156  id. 
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183.)  While  the  unrecorded  deed  from  Mrs.  Grossman  to 
her  father  was  not  delivered  back  to  her  by  him  during  his 
lifetime  for  the  purpose  of  re-vesting  title  in  her  so  that  she 
could  convey  it  to  Nancy  Keister,  it  was,  in  accordance  with 
his  directions  and  at  Mrs.  Grossman's  request,  delivered  to 
her  for  that  purpose  immediately  after  his  death.  The  viola- 
tion of  a  parol  promise  made  by  the  grantee  to  the  grantor 
to  hold  the  land  in  trust  or  to  convey  it  to  a  person  desig- 
nated by  the  grantor  would  not  create  a  constructive  trust 
in  the  grantee  unless  he  was  guilty  of  fraud  in  procuring  the 
conveyance.  The  Statute  of  Frauds  makes  invalid  an  ex- 
press trust  created  by  parol,  but  has  no  application  to  cases 
where  the  law  raises  a  constructive  trust  by  reason  of  the 
fraudulent  acts  and  purposes  in  procuring  title  to  the  land. 
What  constitutes  fraud  in  such  cases  sufficient  to  take  the 
case  out  of  the  operation  of  the  Statute  of  Frauds  depends 
in  a  large  measure  on  the  relation  to  each  other  of  the  par- 
ties to  the  transaction.  Fraud  is  much  more  readily  inferred 
where  the  parties  occupy  a  confidential  or  fiduciary  relation 
toward  each  other.  It  seems  to  be  well  settled  that  where 
a  conveyance  is  made  between  parties  standing  in  a  fidu- 
ciary relation  to  each  other,  on  a  parol  agreement  of  the 
grantee  to  hold  the  land  in  trust  for  or  convey  it  to  some  one 
else,  when  in  fact  the  grantee  has  no  intention  of  performing 
the  agreement  but  intends  to  retain  the  benefit  of  the  convey- 
ance for  his  own  use,  the  law  raises  a  constructive  trust  and 
takes  the  case  out  of  the  operation  of  the  Statute  of  Frauds. 
In  such  cases  equity  will  compel  the  performance  of  the  trust. 
(Larmon  v.  Knight,  140  111.  232;  Pope  v.  Dapray,  176  id. 
478.)  A  large  collection  of  authorities  in  support  of  this* 
proposition  will  be  found  in  Brison  v.  Brison,  7  Am.  St. 
Rep.  189.  It  would  hardly  be  denied  that  if;  when  Samuel 
Weaver  conveyed  the  section  of  land  to  Mrs.  Grossman,  the 
agreement  between  them  had  been  that  in  consideration  of 
the  conveyance  to  her  of  the  640  acres  she  would  convey  the 
half  section  to  which  she  held  title  by  a  previous  conveyance 
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from  her  father,  to  her  sister,  Nancy  Keister,  without  hav- 
ing any  intention  of  performing  the  agreement  while  know- 
ing her  father  relied  upon  and  confided  in  her  to  do  so,  this 
would  be  such  a  fraud  that  the  law  would  make  her  a  con- 
structive trustee  and  compel  her  to  execute  the  trust. 

In  Roby  v.  Colehour,  135  111.  300,  the  court  quoted  with 
approval  from  the  opinion  of  Lord  Chelmsford  in  Tate  v. 
Williamson,  L.  R.  2  Ch.  App.  Cas.  55,  as  follows:  "The 
jurisdiction  exercised  by  courts  of  equity  over  the  dealings 
of  persons  standing  in  certain  fiduciary  relations  has  always 
been  regarded  as  one  of  a  most  salutary  description.  The 
principles  applicable  to  the  more  familiar  relations  of  this 
character  have  been  long  settled  by  many  well  known  deci- 
sions, but  the  courts  have  always  been  careful  not  to  fetter 
this  useful  jurisdiction  by  defining  the  exact  limits  of  its  ex- 
ercise. Whenever  two  persons  stand  in  such  a  relation  that, 
while  it  continues,  confidence  is  necessarily  reposed  by  one, 
and  the  influence  which  naturally  grows  out  of  that  confi- 
dence is  abused,  or  the  influence  is  exerted  to  obtain  an  ad- 
vantage at  the  expense  of  the  confiding  party,  the  person 
availing  himself  of  his  position  will  not  be  permitted  to  re- 
tain the  advantage,  although  the  transaction  could  not  have 
been  impeached  if  no  confidential  relation  had  existed." 

In  Larmon  v.  Knight,  supra,  the  court  quoted  from  Hill 
on  Trustees,  as  follows :  "Where  a  person  by  means  of  his 
promises,  or  otherwise  by  his  general  conduct,  prevents  the 
execution  of  a  deed  or  will  in  favor  of  a  third  party  with  a 
view  to  his  own  benefit,  that  is  clearly  within  the  first  head 
of  frauds  as  distinguished  by  Lord  Hardwicke,  viz.,  that 
arising  from  facts  or  circumstances  of  imposition ;  and  the 
person  so  acting  will  be  decreed  to  be  a  trustee  for  the  in- 
jured party,  to  the  extent  of  the  interest  of  which  he  has 
been  thus  defrauded." 

The  proof  shows  that  at  the  time  Samuel  Weaver  made 
Mrs.  Grossman  the  deed  for  the  section  and  she  made  him 
a  deed  back  for  the  half  section  in  controversy  he  was  eighty 
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years  old,  very  feeble  in  health  and  to  all  appearances  could 
live  but  a  short  time.  He  was  desirous  of  making  disposi- 
tion of  the  greater  portion  of  his  real  estate  among  his  chil- 
dren for  that  reason.  When  he  made  the  deed  to  Mrs. 
Grossman  for  the  section  he  told  her,  as  we  have  before 
stated,  he  intended  it  to  be  in  full  of  her  share  in  all  his 
real  estate.  The  evidence  does  not  show  that  Mrs.  Cross- 
man  made  any  reply  to  this  statement  of  her  father  but  she 
accepted  the  conveyance,  which  gave  her  the  title  to  the 
land,  with  right  to  the  possession  of  it  at  the  expiration  of 
a  lease  thereon  which  expired  March  i,  1906.  She  must  be 
held,  therefore,  to  have  acquiesced  in  and  accepted  the  land 
upon  the  conditions  made  by  her  father.  It  is  true,  she  did 
not  retain  title  to  the  half  section  under  an  agreement  to 
convey  it  to  Nancy  Keister,  but  the  case,  in  principle,  is 
much  the  same  as  if  she  had.  On  account  of  the  advanced 
age  and  feeble  health  of  Samuel  Weaver  it  is  natural  he 
should  desire  to  avoid  engaging  in  business  transactions  as 
far  as  possible.  It  is  reasonable  to  presume  these  considera- 
tions influenced  him  in  requesting  Mrs.  Grossman,  in  the 
event  of  his  failing  to  have  the  deed  recorded  and  delivering 
it  back  to  her,  to  make  the  conveyance  to  Nancy  Keister. 
It  is  evident  both  of  them  thought  this  would  make  good 
title.  That  Mrs.  Grossman  thought  the  re-possession  by 
her  of  the  unrecorded  deed  would  re-vest  the  title  in  her, 
clearly  appears  from  the  proof  and  from  her  answer  to  the 
original  bill  filed  in  this  case.  In  that  answer  she  claimed 
to  own  the  entire  half  section,  and  that  the  deed  from  her 
to  her  father  was  not  intended  to  be  recorded  or  to  pass  title 
to  the  grantee,  and  avers  that  before  her  father's  death  he 
directed  Matilda  Keister  to  return  the  deed  to  her  yi  pur- 
suance of  their  agreement,  intending  thereby  to  re-vest  the 
title  in  her. 

But  it  is  contended  the  proof  does  not  show  Mrs.  Gross- 
man had  any  fraudulent  intent  at  the  time  of  the  agreement 
between  her  and  her  father,  when  the  deeds  were  exchanged 
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between  them.  The  proof  does  not  sustain  this  contention. 
It  is  shown  by  the  evidence,  as  before  stated,  that  on  the 
day  of  Samuel  Weaver's  death,  and  some  five  or  six  hours 
prior  thereto,  he  repeated  to  Mrs.  Grossman  his  request  and 
direction  that  she  convey  the  land  to  Nancy  Keister,  and 
she  assented  thereto.  It  is  further  shown  by  the  evidence 
she  said,  after  she  had  stood  at  the  bedside  of  her  father 
and  assented  to  his  request  and  before  his  death,  that  she 
wanted  to  get  the  deed  back,  as  she  thought  she  ought  to 
have  the  land  because  they  had  spent  all  they  made  on  it; 
that  her  lawyer  had  advised  her  to  steal  it,  and  that  it  would 
be  all  right  if  she  got  it  back  without  her  father's  knowl- 
edge. That  she  made  these  statements  Mrs.  Grossman  did 
not  deny.  Whether,  therefore,  she  had  the  fraudulent  pur- 
pose and  design  in  her  mind  to  refuse  to  comply  with  her 
agreement  with  her  father  at  the  time  it  was  originally 
made,  it  is  true  she  had  such  fraudulent  purpose  and  design 
before  his  death  and  before  he  repeated  his  request  to  her 
and  she  again  agreed  to  it  on  the  day  of  his  death.  It  thus 
appears  that  prior  to  her  last  agreement  with  her  father  to 
convey  the  land  to  Nancy  Keister  she  had  no  intention  of 
doing  so,  for  she  had  previously  consulted  a  lawyer  with  ref- 
erence to  getting  the  unrecorded  deed  back  in  her  posses- 
sion for  the  express  purpose  of  claiming  the  land  herself. 
Just  how  soon  after  the  exchange  of  deeds  between  Mrs. 
Grossman  and  her  father  she  consulted  a  lawyer  with  refer- 
ence to  getting  the  unrecorded  deed  back  again  does  not 
appear  from  tlie  evidence,  but  it  could  not  have  been  very 
long  after  that  transaction,  for  the  deeds  were  exchanged 
February  i6  and  Samuel  Weaver  died  on  the  9th  of  March 
following.  Taking  the  proof  altogether,  it  tends  strongly 
to  show  that  when  Mrs.  Grossman  first  agreed  with  her 
father  to  convey  the  half  section  of  land  to  Nancy  Keister 
she  did  not  intend  to  do  so,  but  made  the  agreement  with  a 
fraudulent  intent  and  purpose  in  her  mind  to  influence  her 
father  not  to  record  the  deed  and  convey  the  land  to  Nancy 
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Keister,  in  order  that  she  might  profit  thereby.  The  fact 
that  Samuel  Weaver  died  with  the  legal  title  in  him  and  that 
Mrs.  Grossman  would  by  law  inherit  only  the  undivided 
one-fifth  of  the  land  does  not  alter  her  relations  to  whatever 
interest  she  succeeded  to  in  the  land,  nor  relieve  her  of  the 
duty  and  obligation,  as  a  constructive  trustee,  to  convey  it 
to  Nancy  Keister. 

Much  reliance  is  placed  on  Lantry  v.  Lantry,  51  111.  458, 
by  appellant,  but  we  think  that  case  is  by  no  means  conclu- 
sive of  this  case.  In  the  Lantry  case,  John  Lantry  conveyed 
to  Thomas  Lantry,  by  absolute  deed,  eighty  acres  of  land. 
John  Lantry  had  a  son  born  after  he  was  divorced  from  his 
wife  and  who  never  lived  with  his  father.  When  he  made 
the  deed  to  his  brother  he  was  ill  and  expected  to  be  taken 
care  of  by  the  brother,  who  asked  him  at  the  time  if  his 
son  was  not  to  have  something.  John  Lantry  replied,  "If 
the  boy  is  worthy,  give  him  what  you  please ;  if  not,  never 
look  at  him."  The  court  held  in  that  case  there  was  no  evi- 
dence Thomas  Lantry  ever  said  or  did  anything  to  induce 
his  brother  to  convey  the  land  to  him  or  to  prevent  him 
from  conveying  it  to  his  son.  Such  is  not  the  case  under 
this  evidence.  It  cannot  be  said  that  Mrs.  Grossman's  prom- 
ise to  convey  the  land,  to  Nancy  Keister  did  not  induce  her 
father  to  withhold  the  deed  from  record  and  not  himself 
convey  the  land  to  said  daughter.  If  Mrs.  Grossman  had 
refused  to  agree  to  comply  with  her  father's  wishes,  it  is 
reasonable  to  infer  that  he  would  in  that  case  have  attended 
to  the  matter  himself.  Even  on  the  day  of  his  death,  if  she 
had  repudiated  the  trust  reposed  in  her  by  her  father  when 
he  again  told  her  to  make  the  deed  to  Nancy  Keister,  there 
would  have  then  been  time  enough  for  him  to  have  made  it 
himself,  for  the  proof  shows,  though  very  weak,  his  mind 
was  clear  and  he  lived  some  five  or  six  hours  after  that 
promise  was  made  by  Mrs.  Grossman. 

Our  conclusion  from  the  evidence  is,  that  Mrs.  Gross- 
man, by  her  fraudulent  undertaking  and  promise  after  she 
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had  received  what  was  intended  by  her  father  and  accepted 
by  her  as  her  full  share  of  his  real  estate,  induced  her  said 
father  not  to  convey  the  land  in  controversy  to  her  sister, 
Nancy  Keister,  for  the  purpose  and  intention  of  profiting 
thereby  herself.  If  we  are  correct  in  these  conclusions, 
whatever  of  interest  she  succeeded  to  in  the  land  as  a  re- 
sult of  her  fraudulent  conduct  she  cannot  be  permitted  to 
retain,  but  is  in  equity  bound  to  convey  to  Nancy  Keister. 
A  trust  thus  created  need  not  be  in  writing.  It  was  aptly 
said  in  Brown  v.  Doane,  86  Ga.  38:  "There  is  no  law 
which  requires  a  fraudulent  undertaking  to  be  manifested 
by  writing.  Those  who  use  promises  which  they  make  de- 
ceitfully, for  the  purpose  of  accomplishing  fraudulent  de- 
signs; are  generally  careful  not  to  furnish  written  evidence 
of  their  turpitude.  Such  promises,  whatever  may  be  their 
terms,  do  not,  unless  reduced  to  writing,  raise  express  trusts, 
but  the  law,  acting  upon  them  according  to  their  nature, 
makes  them  a  basis  upon  which  to  build  up  in  favor  of  the 
defrauded  party  an  implied  or  constructive  trust."  We  have 
examined  the  large  number  of  cases  cited  in  the  exhaustive 
brief  of  appellant,  but  deem  it  unnecessary  to  comment  on 
them  or  attempt  to  distinguish  them  from  this  case.  It  is 
sufficient  to  say  that  the  weight  of  authority  is  as  we  have 
herein  stated. 

Whether  the  acceptance  by  Mrs.  Grossman  of  the  sec- 
tion of  land  in  full  of  all  her  interest  in  and  to  her  father's 
real  estate  was  of  itself  sufficient  to  deprive  her  of  any  in- 
terest in  the  land  in  controversy,  in  the  view  we  take  of  the 
case  is  not  necessary  here  to  be  decided,  though  it  has  been 
repeatedly  held  in  this  State  that  the  parol  promise  of  an 
heir  to  accept  a  certain  amount  of  property  in  lieu  of  his 
expected  interest  in  his  father's  estate,  when  followed  by 
the  execution  and  delivery  of  a  deed  and  the  possession  of 
the  property  conveyed,  is  valid.  (Gary  v.  Nezvton,  201  111. 
170;  Kershaw  v.  Kershaw,  102  id.  307;  Galbraifh  v.  Me- 
Lain,  84  id.  379.)    Whatever  may  have  been  the  legal  effect 
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of  this  agreement  standing  alone,  considered  in  connection 
with  the  other  proof  in  this  case  it  clearly  establishes  such 
fraudulent  conduct  on  the  part  of  Mrs.  Grossman  that  equity 
cannot  permit  her  to  profit  thereby. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


The  Andrew  Lohr  Bottling  Company 

V. 

Thomas  Ferguson. 
Opinion  Hied  October  2j,  i^. 

1.  Building  contracts — provision  for  final  payment  construed, 
A  clause  of  a  building  contract  providing  that  final  payment  shall 
be  due  "within  ten  days"  after  the  building  is  completed  and  after 
the  furnishing  of  a  satisfactory  certificate  that  the  premises,  "at  the 
present  time  when  payment  is  made,"  are  free  from  all  liens  and 
charges,  gives  the  owner  the  right  to  tender  payment  at  any  time 
within  ten  days  after  completion  of  the  building,  and  he  cannot  be 
put  in  default  before  that  time,  but  it  does  not  require  that  the  cer- 
tificate be  furnished  ten  days  before  payment  is  demanded. 

2.  Same — when  compliance  with  condition  precedent  is  waived. 
One  having  the  right  to  insist  upon  compliance  with  a  condition  pre- 
cedent to  the  payment  of  money  or  other  performance  upon  his  part, 
waives  the  condition  precedent  by  a  total  denial  of  liability  or  by 
placing  his  refusal  to  perform  upon  grounds  other  than  non-com- 
pliance with  such  condition. 

3.  Same — when  action  of  architect  is  final.  Where  parties  to  a 
building  contract  agree  to  submit  all  questions  arising  during  the 
construction  of  the  building  to  the  decision  of  the  architect,  to  make 
the  pa3rments  upon  his  certificate  and  final  payment  after  his  ac- 
ceptance of  the  building  and  final  certificate,  the  acceptance  of  the 
building  by  the  architect  and  his  certificate  are  binding  upon  the 
parties  unless  fraud  or  mistake  can  be  shown. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Alexander  county;  the  Hon.  Wiluam  N.  Buti^er, 
Judge,  presiding. 
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An  action  of  assumpsit  was  brought  by  appellee  against 
appellant  to  recover  a  balance  alleged  to  be  due  upon  a 
written  contract  for  the  erection  of  a  factory  building  in 
Cairo,  Illinois.  The  case  was  tried  in  the  Alexander  county 
circuit  court  and  the  jury  rendered  a  verdict  for  appellee 
for  $5485.74,  the  full  amount  claimed,  with  all  charges  for 
extra  work,  and  interest.  Appellee  entered  a  remittitur  for 
$135.74,  which  was  the  amount  of  interest  the  jury  had  al- 
lowed on  extras.  Appellant  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  the  court  rendered  judgment 
against  it  for  $5350  and  costs.  Appellant  prosecuted  an 
appeal  to  the  Appellate  Court  for  the  Fourth  District,  where 
the  judgment  was  affirmed,  and  by  further  appeal  the  judg- 
ment is  brought  to  this  court  for  review. 

The  first  count  of  the  declaration  declares  on  the  con- 
tract, and  there  is  also  a  count  upon  a  qtumtum  meruit  and 
a  common  indebitatus  count.  A  plea  of  the  general  issue 
was  filed  by  appellant  and  the  following  stipulation  entered 
into :  "It  is  hereby  stipulated  and  agreed  between  the  par- 
ties to  this  lawsuit  that  all  objections  to  the  declaration  are 
waived  and  all  competent  and  proper  evidence  to  prove  the 
plaintiflf's  case  may  be  introduced  under  the  said  declaration. 
And  it  is  further  stipulated  and  agreed  that  the  defendant 
shall  file  a  plea  of  the  general  issue,  and  it  may  introduce 
iany  proper  and  competent  evidence  under  the  general  issue 
the  same  as  if  special  pleas  had  been  filed." 

The  contract  price  to  be  paid  the  appellee  was  $19,385, 
which  sum  was  to  be  paid  in  six  installments  of  different 
amounts.  In  the  declaration  appellee  admitted  that  the  first 
four  installments  and  one-half  of  the  fifth  had  been  paid. 
He  seeks  to  recover  the  balance  of  the  fifth,  amounting  to 
$2000,  and  all  of  the  sixth.  He  makes  charges  for  certain 
extras  added  and  gives  credit  for  certain  things  omitted  and 
some  material  furnished  by  appellant,  and  claims  a  balance 
due  of  $5120.41,  with  interest. 
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The  contract  provided  that  appellant  should  be  at  liberty 
to  order  any  variations  from  the  drawings  or  specifications, 
or  otherwise,  and  that  such  variations  should  not  vitiate  the 
contract,  but  that  the  difference  in  cost  should  be  added  to 
or  deducted  from  the  consideration  of  the  contract,  as  the 
case  might  be,  the  cost  of  said  variations  to  be  agreed  upon 
and  signed  by  the  owner  and  the  contractor  before  the  work 
proceeded;  that  appellee  should  make  no  claim  for  any 
extra  work  unless  such  work  had  been  done  in  accordance 
with  a  written  order;  (this  provision,  however,  appears 
to  h^ve  been  waived  by  both  parties;)  that  the  architects 
should  have  power  to  extend  the  time  of  completion  on  ac- 
count of  such  variations,  and  if  the  appellee  should  fail  to 
complete  the  work,  including  all  variations,  within  the  time 
agreed  upon,  then  appellee  should  forfeit  and  pay  to  appel- 
lant the  sum  of  $io  per  day  for  each  day  the  building  re- 
mained incompleted  after  the  agreed  time  for  completion,  as 
liquidated  and  ascertained  damages;  that  should  appellee 
be  obstructed  or  delayed  in  the  prosecution  or  completion  of 
the  work  by  act  of  the  appellant  or  from  other  causes  be- 
yond control  of  appellee,  then  the  time  for  the  completion  of 
the  work  should  be  extended  for  a  period  equal  to  the  time 
so  lost;  also  "should  any  dispute  arise  respecting  the  true 
construction  and  meaning  of  the  drawings  and  specifica- 
tions, the  same  shall  be  decided  by  the  architects,  and  their 
decision  shall  be  final,  and  conclusive."  After  providing  for 
the  number  and  amount  of  the  various  payments  and  the 
time  at  which  they  should  be  paid,  the  contract  provides: 
"The  balance  of  thirty-eight  hundred  and  seventy-seven 
dollars  ($3877)  to  be  paid  within  ten  days  after  the  build- 
ing is  completed  and  finished  according  to  the  plans  and 
specifications,  in  a  good,  true  and  workmanlike  manner  and 
to  the  satisfaction  of  the  architects,  and  after  a  satisfactory 
certificate  has  been  obtained  to  the  effect  that  the  estate  or 
building  upon  or  for  which  the  work  is  done  is,  at  present 
time  when  payment  is  made,  free  from  all  mechanics'  liens 


Digitized  by  VjOOQIC 


0«L  *()«.]        LoHR  Bottling  Co.  v.  Perggsok.  91 

and  other  claims  chargeable  upon  said  building  or  estate, 
incurred  by  the  party  of  the  first  part/'  appellee. 

Kelly  &  Kusener  were  made  supervising  architects  and 
they  drew  the  plans  and  specifications,  which  were  made  a 
part  of  the  contract.  The  following  clause  is  found  in  the 
specifications  and  is  to  be  treated  as  part  of  the  agreement : 
"All  material  delivered  or  work  erected  not  in  accordance 
with  the  plans  and  these  specifications  must  be  removed  at 
the  contractor's  expense  without  delay,  and  replaced  with 
the  material  or  work  satisfactory  to  the  architects  at  any 
time  during  the  progress  of  the  work;  or  in  case  the  nature 
of  the  defect  shall  be  such  that  it  is  not  expedient  to  have 
it  corrected,  the  architects  shall  have  the  right  to  deduct 
such  sums  of  money  as  considered  a  proper  equivalent  for 
the  difference  in  the  value  of  the  materials  or  work  from 
that  specified,  or  damage  to  the  building,  from  the  amount 
due  the  contractor  on  the  final  settlements  of  the  accounts." 

The  building  was  to  be  completed  within  one  hundred 
days  from  the  signing  of  the  contract.  Appellee  claimed  that 
he  lost  one  hundred  and  ten  days  by  delays  occasioned  with- 
out fault  on  his  part,  and  completed  the  building  April  28, 
1902.  The  certificate  for  the  payment  of  the  fifth  installment, 
amounting  to  $4000,  was  presented  to  Mr.  Becker,  presi- 
dent of  appellant,  February  20,  1902,  and  in  the  following 
April  he  paid  one-half  of  it  and  promised  to  pay  the  balance 
in  a  short  time  afterwards,  but  failed  to  do  so.  In  May, 
1902,  Kusener  made  a  careful  examination  of  the  work 
and  found  the  building  practically  completed,  except  a  few 
things  of  minor  importance  not  yet  finished  and  a  few  places 
where  the  workmanship  did  not  come  up  to  the  specifica- 
tions. On  May  17,  1902,  he  made  a  report  to  Becker  that 
the  defects  were  of  little  or  no  consequence,  and  that  they 
would  not  affect  the  value  of  the  building  or  impair  its 
strength  or  durability.  On  May  29, 1902,  he  notified  Becker 
that  the  defects  mentioned  in  his  report  of  May  17,  1902, 
had  been  remedied  and  that  there  was  no  reason  for  delaying 
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the  acceptance  of  the  building,  and  suggested  that  a  day  be 
appointed  for  settlement.  No  reply  was  received  to  his  let- 
ter and  no  settlement  was  had.  On  April  2,  1903,  Kusener 
made  the  following  certificate  of  the  completion  of  the  work, 
which  was  served  on  Becker  April  28,  1903 : 

"Cairo,  Illinois,  April  2,  Jpos. 
**To  the  Andrew  Lohr  Bottling  Company  and  all  others  whom 
this  may  concern:  This  is  to  certify  that  Thomas  Ferguson  has 
completed  atid  finished,  according  to  plans  and  specifications  and 
changes  made  by  agreement  between  the  Andrew  Lohr  Bottling 
Company  and  the  said  Thomas  Ferguson,  in  a  good,  true  and  work- 
manlike manner  and  to  the  satisfaction  of  us,  the  architects,  the 
building  which  the  said  Thomas  Ferguson  agreed  to  erect  under 
agreement  of  date  of  October  i,  1901,  between  the  said  Ferguson 
and  the  Andrew  Lohr  Bottling  Company,  for  the  said  Andrew 
Lohr  Bottling  Company,  and  that  the  said  building  is  free  from  all 
mechanics'  liens  and  other  claims  chargeable  upon  the  building  or 
estate  of  the  Andrew  Lohr  Bottling  Company  incurred  by  the  said 
erguson.  Kelly  &  KusEner,  Architects" 

Lansden  &  Leek,  and  David  S.  Lansden,  for  appellant. 

Reed  Green,  and  Gilbert  &  Gilbert,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

First — Appellant  contends  that  the  suit  was  brought  pre- 
maturely. This  is  based  on  the  provision  of  the  contract 
above  quoted,  which  provides  that  the  balance  shall  be  due 
within  ten  days  after  the  building  is  completed,  and  after 
a  certificate  that  the  premises  are  *'at  the  present  time,  when 
payment  is  made,  free  from  all  mechanics'  liens  and  other 
claims  chargeable  upon  said  building  or  estate,  incurred  by 
the  party  of  the  first  part."  Appellant  contends  that  this 
certificate  should  have  been  presented  ten  days  before  the 
suit  was  brought,  when,  in  fact,  it  was  only  served  two  days 
before  the  commencement  of  this  action.  Under  this  clause 
of  the  contract  appellant  had  the  right  to  tender  the  payment 
and  demand  the  certificate  of  freedom  from  liens  at  any 
time  zvithin  ten  days  after  the  completion  of  the  building, 
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but  appellee  could  not  compel  payment  until  the  last  day. 
The  pa)rment  here  was  to  be  made  within  ten  days,  and  not 
after  the  expiration  of  the  whole  time.  The  use  of  the  word 
"within"  requires  the  perfprmance  to  be  within  the  time 
designated.  A  legal  tender  could  have  been  made  on  the 
first  day  or  any  subsequent  day  within  the  ten  day  limit,  but 
appellant  could  not  be  put  in  default  until  the  close  of  the  last 
day.  The  certificate  that  the  premises  were  free  from  liens 
was  properly  tendered  when  the  payment  was  demanded. 
The  contract  does  not  contemplate  that  the  certificate  of 
freedom  from  liens  should  be  made  ten  days  before  pay- 
ment. The  language  employed  in  respect  to  this  certificate 
means  that  appellant  was  to  have  the  assurance  that  the 
premises  were  clear  of  all  liens  at  the  time  the  money  was 
paid.  If  ten  days  ^ere  to  elapse  between  the  making  of  the 
certificate  and  the  payment,  liens  might  be  acquired  or  filed 
after  the  certificate  and  before  payment.  The  parties  appear 
to  have  carefully  provided  against  this  contingency  by  re- 
quiring the  certificate  to  show  that  the  premises  were  free 
from  liens  at  "the  present  time  of  payment." 

There  is,  however,  another  conclusive  answer  to  this 
contention.  Appellee  contends,  and  the  contention  is  sup- 
ported by  the  evidence  and  the  finding  of  the  Appellate 
Court,  that  even  if  appellant's  construction  of  this  clause 
of  the  contract  be  granted,  appellant  had  waived  its  right  to 
raise  that  question  by  its  unconditional  denial  of  liability  on 
other  grounds.  There  can  be  no  doubt  of  the  rule  that  a  party 
having  a  right  to  insist  upon  a  condition  precedent  to  the 
payment  of  money  or  other  performance  on  his  part  will 
waive  the  condition  precedent  by  a  total  denial  of  liability 
or  by  placing  his  refusal  to  perform  on  other  grounds.  This 
rule  has  often  been  applied  to  contracts  of  insurance ;  but  it 
is  a  salutary  and  well  established  rule  of  the  common  law, 
the  application  of  which  to  all  contracts  will  effect  justice 
and  cut  off  subsequently  discovered  excuses  for  the  viola- 
tion of  contract  engagements. 
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Second — Appellant  contends  that  under  the  contract  the 
architects  were  not  constituted  the  final  judges  in  any  mat- 
ter pertaining  to  this  building  except  as  to  the  true  mean- 
ing and  interpretation  of  the  plans  and  specifications.  We 
have  set  out  such  parts  of  the  contract  and  specifications 
in  the  statement  preceding  this  opinion  as  appear  to  have  a 
bearing  on  this  contention.  There  is  no  general  clause  in 
the  contract  expressly  making  the  acceptance  of  the  building 
by  the  architects  binding  on  appellant.  Such  power,  if  it 
exists  at  all,  is  to  be  gathered  from  a  consideration  of  the 
whole  contract.  The  contract  provides  that  the  building  is 
to  be  finished  "according  to  the  plans  and  specifications  and 
in  a  good  and  workmanlike  manner  and  to  the  satisfaction 
of  the  architects."  In  another  clause  it  is  provided  "that 
should  any  dispute  arise  respecting  the  true  construction  and 
meaning  of  the  drawings  and  specifications,  the  same  shall 
be  decided  by  the  architects,  and  their  decision  shall  be  final 
and  binding."  The  last  clause  of  the  contract  is  as  follows : 
"The  party  of  the  first  part  is  to  procure  certificates  of  pay- 
ment from  the  architects."  In  the  specifications,  which  are 
referred  to  and  made  a  part  of  the  contract,  is  found  the 
following :  "Any  material  delivered  or  work  erected  not  in 
accordance  with  the  plans  and  these  specifications  must  be 
removed  at  the  contractor's  expense  without  delay,  and  re- 
placed with  the  material  or  work  satisfactory  to  the  archi- 
tects at  any  time  during  the  progress  of  the  work;  or  in 
case  the  nature  of  the  defect  shall  be  such  that  it  is  not  ex- 
pedient to  have  it  corrected,  the  architects  shall  have  the 
right  to  deduct  such  sums  of  money  as  considered  a  proper 
equivalent  for  the  difference  in  the  value  of  the  materials  or 
work  from  that  specified,  or  damage  to  the  building,  from' 
the  amount  due  the  contractor  on  the  final  settlements  of  the 
accounts." 

With  these  several  provisions  in  the  contract,  the  court 
below,  by  instructions  to  the  jury,  construed  the  contract  as 
making  the  architects  the  final  judges  as  to  whether  the 
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building  was  constructed  according  to  the  plans  and  specifi- 
cations. This  ruling  was  correct.  No  other  reasonable 
construction  can  be  placed  on  the  contract  when  all  of  the 
provisions  of  it  are  construed  together.  By  accepting  the 
certificates  of  the  architects  and  making  payments  thereon 
after  many  of  the  defects  now  complained  of  existed  in  the 
building,  the  parties  themselves  have  placed  the  same  con- 
struction on  the  contract  that  the  court  below  did,  and  it 
is  now  too  late  to  depart  from  that  construction  and  insist 
on  another,  even  if  the  language  of  the  contract  did  lend  a 
colorable  plausibility  to  the  contention.  When  partie^  to  a 
contract  have  agreed  to  submit  all  questions  to  the  decision 
of  an  architect  or  other  umpire  and  to  pay  upon  his  certifi- 
cate of  performance,  his  acceptance  and  certificate  are  final 
and  binding  unless  fraud  or  mistake  can  be  shown.  (Mc- 
Auley  V.  Carter,  22  111.  53 ;  Downey  v.  O'Donnell,  92  id. 
559;  Hefinessy  v.  Metsger,  152  id.  505;  Pacaud  v.  Waite, 
218  id.  138.)  Appellant  makes  no  attempt  to  impeach  the 
certificate  of  the  architects  for  fraud  or  mistake,  but  pro- 
ceeds on  the  theory  that  the  certificate  of  the  architects  was 
not  final. 

There  was  no  error  in  the  construction  placed  on  this 
contract  by  the  court  below,  and  what  has  been  said  here 
disposes  of  the  criticisms  made  on  instructions  numbered  15 
and  27,  and  they  need  not  be  further  considered. 

Third — It  is  contended  by  appellant  that  under  the  dec- 
laration averring  performance  of  the  contract  appellee  can 
not  avail  himself  of  a  waiver.  The  stipulation  under  which 
the  case  was  tried  was  broad  enough  to  allow  proof  of  a 
waiver  even  if  the  law  required  the  appellee  to  allege  a 
waiver. 

Fourth — Much  evidence  was  offered  on  the  trial  and 
many  instructions  given  at  the  instance  of  both  parties  re- 
specting the  question  whether  or  not  appellee  had  performed 
the  contract  substantially  according  to  the  plans  and  speci- 
fications, and  in  this  court  both  parties  have  presented  elab- 
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orate  briefs  and  arguments  on  the  questions  thus  raised.  In 
view  of  the  construction  already  placed  on  the  contract  as 
to  the  power  of  the  architects,  under  the  contract,  to  deter- 
mine authoritatively  all  these  questions,  and  they  having 
decided  that  the  building  was  completed  in  substantial  com- 
pliance with  the  contract,  and  since  the  appellant  does  not 
charge  that  the  architects  were  guilty  of  fraud  or  committed 
any  mistake,  we  regard  all  these  questions  as  irrelevant  and 
immaterial.  Hence  we  do  not  deem  it  necessary  to  discuss 
them. 

There  being  no  reversible  error  in  the  record  the  judg- 
mentals  affirmed.  Judgment  amrmed. 


Th^  Vili^ag^  o^  St.  Anne 

V. 

Louis  Coyer. 

Opinion  Hied  October  ^j,  igo6, 

1.  Appeals  and  errors — chancellor's  finding  of  fact  will  stand 
unless  clearly  wrong.  The  chancellor's  findings  of  fact  from  con- 
flicting oral  testimony  will  not  be  disturbed  on  appeal  unless  clearly 
against  the  preponderance  of  the  evidence. 

2.  Highways — what  does  not  support  a  claim  of  way  by  user. 
Travel  outside  of  a  street  line  as  originally  platted,  which  is  not 
under  claim  of  right  but  only  occasional  and  for  individual  pur- 
poses, to  avoid  bad  spots  in  the  roadway  or  to  go  to  places  not 
reached  by  the  street,  is  not  sufficient  to  support  a  claim  that  the 
street  as  originally  laid  out  had  been  widened  by  twenty  years'  ad- 
verse user. 

Writ  of  Error  to  the  Circuit  Court  of  Kankakee 
county;    the  Hon.  John  Smai^i,,  Judge,  presiding. 

W.  G.  Brooks,  and  J.  Bert  Mili^er,  for  plaintiff  in 
error. 

Savary  &  RuEL,  and  H.  K.  &  H.  H.  WhEEler,  for 
defendant  in  error. 
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Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

The  plaintiff  in  error  village  filed  its  bill  in  chancery  in 
the  circuit  court  of  Kankakee  county  praying  for  an  injunc- 
tion against  the  defendant  in  error  to  restrain  him  from  en- 
croaching upon  a  street  of  the  village,  known  as  Chicago 
avenue,  by  the  proposed  erection  of  a  building.  The  answer 
of  the  defendant  in  error  admitted  such  a  street,  of  the  width 
of  forty-five  feet,  existed,  but  insisted  that  the  place  where 
he  was  proceeding  to  erect  a  building  was  outside  and  beyond 
the  limits  of  the  street.  Upon  a  hearing  the  chancellor  dis- 
missed the  bill  of  the  plaintiff  in  error  village  and  entered 
judgment  for  costs  against  such  village.  This  is  a  writ  of 
error  sued  out  to  bring  the  action  of  the  circuit  court  before 
us  for  review. 

The  only  question  at  issue  was  whether  the  street  was  of 
the  width  of  forty-five  or  sixty  feet.  If  the  street  was  of 
the  greater  width  the  defendant  in  error  was  attempting  to 
build  thereon,  if  of  the  lesser  width  the  defendant  in  error 
was  proceeding  to  build  on  his  own  lands. 

The  title  of  the  village  to  the  street  in  question  herein  is 
claimed,  in  the  brief  of  counsel  for  the  village,  by  user  alone. 
There  was  a  plat  showing  this  street  of  the  width  of  forty- 
five  feet,  but  the  plat  was  not  legally  effective  for  y/ant  of 
compliance  with  the  statutory  requirement,  and  the  village 
claimed  by  alleged  notorious,  exclusive  use  for  twenty  years. 
As  to  what  width  the  street  had  been  used  was  a  closely 
contested  question  of  fact,  upon  which  many  witnesses  were 
heard  to  testify.  The  witnesses  on  behalf  of  the  plaintiff  in 
error  village  stated  that  the  street  was  used  by  the  public  for 
many  years  for  a  width  of  from  fifty-five  to  seventy-five  or 
eighty  feet.  Those  heard  on  behalf  of  the  defendant  in  error 
testified  that  the  traveled  portion  of  the  roadway  which  was 
used  at  any  and  all  times  by  the  public  did  not  exceed  forty- 
five  feet.  In  this  condition  of  the  record  it  would  be  impos- 
sible for  us  to  demonstrate  that  the  trial  court  was  in  error 
in  the  ruling  complained  of.    In  addition  to  the  oral  testi- 
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mony  of  these  various  witnesses,  we  find  that  the  village,  in 
the  exercise  of  its  rights  as  the  custodian  of  the  streets  for 
the  public,  performed  certain  acts  indicating,  to  some  extent, 
what  it  regarded  as  the  limits  of  the  street.  It  was  shown 
that  the  cross-walk  across  this  street,  built  by  the  village  offi- 
cers, was  made  of  plank  sixteen  feet  in  length,  and  that  the 
walk  extended  but  for  the  length  of  two  of  these  planks,  or 
thirty-two  feet.  It  was  also  shown  that  the  village  authori- 
ties caused  tile-drains  to  be  put  in  at  such  point  along  the 
street  as  to  indicate  that  they  only  claimed  up  to  the  forty- 
five  foot  line,  as  claimed  by  the  defendant  in  error.  The 
original  plat  of  this  portion  of  the  village  showing  this  street 
indicated  a  street  only  forty-five  feet  in  width.  This  plat, 
however,  was  not  a  statutory  one.  We  think  it  clear  from 
the  proofs  that  the  travel  outside  and  beyond  the  forty-five 
foot  line  of  the  street  was  not  under  claim  of  right,  but  was 
only  the  occasional  travel  of  an  individual  for  his  individual 
uses,  for  the  purpose  of  avoiding  bad  places  in  the  forty-five 
foot  strip  or  to  reach  certain  points  not  reached  by  the  street. 

We  find  no  ground  of  reversal  in  the  ruling  of  the  court 
as  to  the  admission  and  exclusion  of  evidence.  The  testi- 
mony of  the  witness  Chartier  as  to  the  knowledge  of  the 
orginal  owner  of  the  lots  that  a  portion  of  the  lots  was  be- 
ing used  as  a  public  way  was  excluded  on  the  ground  it  did 
not  appear  this  witness  had  any  knowledge  on  the  subject. 
There  was  no  error  in  this.  In  this  state  of  the  record  we 
cannot  disturb  the  decree  of  the  chancellor,  as  the  rule  is, 
that  where  the  evidence  is  conflicting  the  findings  of  the 
chancellor  will  not  be  disturbed  unless  such  findings  are 
clearly  and  manifestly  against  the  preponderance  of  the  evi- 
dence. Lane  v.  Lesser,  135  111.  567;  Hang  v.  Haug,  193 
id.  645. 

A  careful  examination  of  the  testimony  fails  to  show  that 
it  preponderates  in  favor  of  the  plaintiff  in  error  village,  and 
the  decree  must  therefore  be  affirmed. 

Decree  affirmed. 
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The  Town  o^  Normal 

V. 

Mary  L.  Bright. 
Opinion  Hied  October  23,  jpo6. 

1.  MuNiciPAi,  CORPORATIONS — duty  of  o  city  with  reference  to 
sidewalks  in  suburbs.  It  is  the  duty  of  a  town  or  city  to  use  rea- 
sonable care  to  keep  all  sidewalks  and  crossings  in  its  public  streets 
in  reasonably  safe  condition,  even  if  the  crossings  or  sidewalks  are 
in  the  suburbs  of  the  town  or  city,  where  less  used  than  in  the  more 
frequented  streets. 

2.  Instructions — when  instruction  does  not  assume  a  disputed 
fact.  An  instruction  in  a  sidewalk  injury  case  which  requires  a 
town  to  use  reasonable  care  to  keep  the  "crossing"  in  a  reasonably 
safe  condition,  even  though  the  jury  believe,  from  the  evidence,  that 
it  was  constructed  by  a  private  person  in  the  public  street,  does  not 
erroneously  assume  the  existence  of  the  crossing,  where  there  is  no 
dispute  as  to  there  being  a  crossing  of  some  kind  where  the  injury 
.occurred,  although  the  evidence  as  to  its  condition  is  conflicting. 

3.  Same — an  instruction  need  not  refer  to  the  evidence.  An 
instruction  stating  that  the  only  care  and  caution  required  by  the 
plaintiff  "in  using  the  crossing  in  controversy  was  such  conduct  and 
care  and  caution  for  her  own  personal  safety*  as  a  reasonably  pru- 
dent and  cautious  person  would  have  exercised  under  the  same  con- 
dition and  circumstances,"  is  not  erroneous  in  not  referring  to  the 
evidence. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  McLean  county ;  the  Hon.  Colostin  D.  Myers,  Judge, 
presiding. 

This  is  an  action  on  the  case  commenced  in  the  circuit 
court  of  McLean  county  by  the  appellee,  Mary  L.  Bright, 
against  the  appellant,  the  town  of  Normal,  to  recover  for 
injuries  alleged  to  have  been  sustained  by  reason  of  falling 
upon  a  defective  street  crossing.  There  are  three  counts 
in  the  declaration,  alleging,  in  substance,  that  the  boards 
composing  the  crossing  were  so  loosely  and  insecurely 
stayed  that  they  moved,  swayed  or  dipped  when  used,  so  as 
to  be  unsafe  for  persons  walking  across  them. 
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The  accident  occurred  on  the  night  of  July  3,  1904,  near 
the  corner  of  Linden  and  Lincoln  streets.  Linden  street  ex- 
tends north  and  south  and  Lincoln  street  east  and  west,  end- 
ing at  Linden  street.  In  the  center  of  both  streets  was  a 
street  car  track.  There  was  a  gutter  on  the  west  side  of 
Linden  street  at  the  point  of  the  intersection  with  Lincoln 
street,  and  over  this  gutter  was  a  crossing,  consisting  of  one 
or  two  planks  eight  or  ten  feet  long  and  twelve  or  fourteen 
inches  wide,  unfastened  at  the  ends.  Appellee  and  her  hus- 
band and  other  friends  had  been  visiting  relatives  near  the 
intersection  in  question  and  were  returning  home.  It  had 
been  raining  and  the  night  was  dark.  They  came  to  Lin- 
den street  from  the  east  through  a  private  gateway  near  the 
end  of  Lincoln  street,  and  went  in  a  south-westerly  direc- 
tion across  Linden  street  to  the  east  end  of  the  crossing  over 
the  gutter.  As  the  appellee  attempted  to  walk  on  the  planks 
she  claims  that  they  tipped,  and  she  fell,  striking  her  knee- 
against  one  of  them,  causing  the  injury. 

Upon  a  trial  before  the  court  and  a  jury  judgment  was 
rendered  in  plaintiff's  favor  for  $1350,  which  was  affirmed 
by  the  Appellate  Court,  and  this  further  appeal  is  prosecuted. 

Hart  &  Fi^eming,  for  appellant. 

Liivi^ARD  &  WiiviviAMS,  for  appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court : 

At  the  close  of  all  the  evidence  a  motion  was  made  by 
the  appellant  to  instruct  the  jury  to  find  in  its  favor,  which 
motion  was  overruled,  and  that  ruling  is  assigned  as  error. 
As  we  understand  the  contention  of  appellant,  it  insists  that 
this  motion  should  have  been  sustained  for  the  reason  that 
there  is  no  evidence  in  the  record  even  tending  to  show  that 
appellee  was  injured  while  on  the  crossing,  it  being  insisted 
that  the  proof  is  that  she  slipped  in  the  mud  at  the  east  side 
of  the  ditch  and  fell,  striking  her  knee  on  the  crossing,  and 
that  the  same  injury  would  have  been  occasioned  even  if  the 
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crossing  had  been  in  a  good  state  of  repair.  In  the  consider- 
ation of  this  question  all  we  need  determine  is  whether  or 
not  there  is  any  evidence  in  the  record  fairly  tending  to  show 
that  she  was  injured  on  the  crossing,  as  alleged  in  her  dec- 
laration. If  there  is  any  such  evidence,  the  motion  was 
properly  overruled.  John  Bright,  the  husband  of  appellee, 
testified  that  he  had  their  boy  in  his  arms,  and  when  he  got 
to  the  crossing  it  seemed  to  slip  to  the  west,  and  he  stepped 
quickly  to  keep  from  slipping  off,  and  when  he  got  across 
and  while  putting  the  boy  down  he  heard  his  wife  scream. 
She  was  twelve  or  fourteen  feet  behind  him,  and  when  he 
turned  she  was  in  the  ditch.  He  testified  that  he  did  not 
see  her  fall,  but  the  boards  slanted  to  the  west,  and  the  east 
end  was  a  little  higher  than  the  west  end  and  the  boards  did 
not  lie  flat.  The  appellee  herself  testified  that  they  walked 
across  the  street  car  track  and  "started  across,  and  that  was 
when  I  fell.  There  was  a  little  board  or  a  sidewalk,  or  a 
plank  or  a  board.  I  went  to  go  across  and  my  foot  slipped 
and  went  into  the  ditch,  and  my  knee  struck  on  a  board  or 
plank  across  the  ditch."  She  testified  that  when  she  spoke 
of  the  sidewalk  she  meant  the  crossing  over  the  ditch, — that 
is,  the  boards.  The  injury  was  shown  to  be  on  the  inside  of 
the  knee,  which  tended  to  show  that  she  slipped  in  the  man- 
ner described  by  her.  From  these  facts  and  circumstances 
shown  by  the  evidence  it  cannot  be  successfully  contended 
that  the  injury  was  not  received  while  attempting  to  pass 
over  the  crossing.  The  court  committed  no  error  in  over- 
ruling the  motion  to  take  the  case  from  the  jury. 

The  court  gave  eight  instructions  on  behalf  of  the  ap- 
pellee and  six  on  behalf  of  the  appellant  and  refused  twelve 
asked  by  appellant.  The  giving  of  those  on  behalf  of  appel- 
lee and  the  refusal  of  those  asked  by  appellant  are  assigned 
as  error.  The  argument  takes  up  each  of  these  instructions 
and  attempts  to  show,  at  considerable  length,  why  they 
should  have  been  refused  and  given.  We  do  not  deem  it 
necessary  to  consider  them  separately,  as  an  examination  of 
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one  or  two  will  suffice  to  show  the  character  of  the  objec- 
tions raised. 

The  first  instruction  given  on  behalf  of  appellee  was  as 
follows : 

"The  jury  are  instructed  that  it  is  the  duty  of  a  town 
or  city  to  use  reasonable  care  to  keep  all  sidewalks  and  cross- 
ings in  its  public  streets  in  reasonably  safe  condition,  even 
if  the  crossing  or  sidewalk  is  in  the  suburbs  of  the  town  or 
city,  where  less  used  than  in  the  more  frequented  streets." 

It  is  insisted  it  is  erroneous  because  it  does  not  refer  to 
the  evidence,  and  requires  the  town  to  keep  all  sidewalks 
and  crossings  in  reasonably  safe  condition,  the  contention 
being,  that  the  issue  in  this  case  did  not  involve  all  the  walks 
or  crossings  in  the  city,  but  the  one  in  particular ; .  also,  that 
it  is  erroneous  and  misleading  in  that  it  refers  to  crossings 
and  sidewalks  in  the  suburbs,  when  the  law  requires  that  the 
jury  must  take  into  account  all  the  surrounding  circum- 
stances, including  whether  or  not  the  particular  crossing  is 
away  from  the  center  of  the  town,  how  much  it  is  used,  etc. 
It  was  not  necessary  that  the  instruction  should  refer  to  the 
evidence.  The  rules  of  law  announced  in  it  were  applicable 
to  the  case,  and  it  was  therefore  in  no  sense  the  statement 
of  mere  abstract  propositions  of  law.  The  other  objections 
to  it  are  also  untenable.  (City  of  Flora  v.  Naniy,  136  111. 
45;  City  of  Decatur  v.  Bestcn,  169  id.  340.)  The  instruc- 
tion is  free  from  substantial  error. 

The  second  instruction,  also  complained  of,  is  in  the  fol- 
lowing language : 

"The  jury  are  instructed  that  even  if  they  believe,  from 
the  evidence,  that  the  crossing  in  question  was  laid  or  con- 
structed by  a  private  person  in  a  public  street  of  the  town  of 
Normal  and  was  used  by  the  public,  yet  the  town  must  use 
reasonable  care  to  keep  it  in  a  reasonably  safe  condition, 
and  the  law  does  not  absolve  the  town  from  such  obligation 
because  the  crossing  or  walk  may  not  have  been  laid  or  con- 
structed by  the  town  itself." 
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The  criticism  is  that  it  assumes  there  was  a  crossing, 
and  it  is  said  it  is  a  well  established  principle  of  law  that 
controverted  questions  of  fact  cannot  be  assumed  but  must 
be  proven.  The  rule  is  admitted,  but  we  are  at  a  loss  to  per- 
ceive its  application  to  tliis  instruction.  That  there  was  a 
crossing  of  some  kind  at  the  point  where  appellee  was  in- 
jured is  undisputed.  There  is  some  conflict  in  the  evidence 
as  to  the  condition  of  the  crossing  and  the  manner  in  which 
appellee  was  injured,  but  there  is  and  can  be  no  dispute  as 
to  the  fact  that  there  was  a  board  or  boards  across  the  ditch 
at  the  point  where  she  was  injured. 

The  fourth  of  appellee's  instructions  is  as  follows: 

"You  are  instructed  that  the  only  care  and  caution  re- 
quired by  Mrs.  Bright,  the  plaintiff,  in  using  the  crossing  in 
controversy,  was  such  conduct  and  care  and  caution  for  her 
own  personal  safety  as  a  reasonably  prudent  and  cautious 
person  would  have  exercised  under  the  same  condition  and 
circumstances." 

It  is  said  it  is  in  no  way  connected  with  the  evidence, 
and  also  assumes  that  there  was  a  crossing  at  the  place  in 
controversy.  What  we  have  already  said  must  dispose  of 
these  objections. 

Other  objections  to  instructions  are  technical,  and,  in 
our  opinion,  without  substantial  merit. 

Some  of  the  refused  instructions  asked  by  the  appellant 
were  covered  by  others  given  and  some  did  not  announce 
correct  propositions  of  law,  but  aside  from  these  considera- 
tions we  think  those  given  fully  and  correctly  advised  the 
jury  as  to  all  the  legal  rights  of  the  appellant.  The  court 
was  not  therefore  called  upon  to  burden  the  record  by  giv- 
ing others,  even  though  they  may  have  announced  correct 
rules  of  law. 

Our  examination  of  this  record  leads  to  the  conclusion 
that  there  is  no  reversible  error  in  it,  and  the  judgment  of 
the  Appellate  Court  will  accordingly  be  affirmed. 

Judgment  affirmed. 
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The  Chicago  Terminai.  Transfer  Raii^road  Company 

V. 

Adeline  Greer. 
Opinion  filed  October  ^j,  ipo6, 

1.  Constitutional  law — what,  is  not  a  delegation  of  legislative 
functions.  A  provision  of  a  statute  that  the  final  operation  thereof 
may  be  made  to  depend  upon  some  contingency,  as  the  vote  of  the 
electors  of  the  territory  in  which  the  law  is  to  operate,  is  not  a  dele- 
gation of  legislative  functions  to  the  electors  or  to  corporate  officials 
of  the  territory  or  municipality. 

2.  Same — the  act  of  1874,  relating  to  city  courts,  is  not  unconsti- 
tutional. The  act  of  1874,  relating  to  courts  of  record  in  cities, 
(Rev.  Stat.  1874,  p.  345,)  is  not  special  or  local  legislation  in  that 
it  restricts  the  organization  of  city  courts  to  cities  having  not  less 
than  three  thousand  inhabitants,  since  the  classification  by  popula- 
tion is  justified  by  the  fact  that  the  necessity  for  additional  courts 
bears  a  reasonable  and  natural  relation  to  the  number  of  inhabit- 
ants of  a  municipality. 

3.  Same — act  of  1874,  relating  to  city  courts,  is  a  general  law. 
The  act  of  1874,  relating  to  city  courts,  applies  to  all  cities  in  the 
State  having  a  population  of  not  less  than  three  thousand,  provides 
for  courts  of  the  same  jurisdiction  and  authority  and  provides  but 
one  mode  of  determining  the  number  of  judges,  and  neither  the 
original  act,  nor  section  21  as  amended  in  1901,  (Laws  of  1901, 
p.  140,)  is  in  violation  of  section  39  of  article  6  of  the  constitution, 
requiring  all  laws  relating  to  courts  to  be  general  and  uniform. 

4.  Same — legislature  has  power  to  authorise  establishment  of 
city  courts  in  Cook  county.  Sections  23  to  26  of  article  6  of  the  con- 
stitution, relating  to  courts  of  Cook  county,  do  not  limit  or  restrict 
the  power  of  the  legislature,  under  section  i  of  article  6  of  the  con- 
stitution, to  provide  by  law  for  the  establishment  of  city  courts  in 
Cook  county. 

Writ  of  Error  to  the  City  Court  of  Chicago  Heights ; 
the  Hon.  Homer  Abbott,  Judge,  presiding. 

Jesse  B.  Barton,  for  plaintiff  in  error. 

LiNDiiouT  &  LindhouT,  for  defendant  in  error. 
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Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  writ  of  error  challenges  the  constitutionality  of  the 
act  of  the  General  Assembly  adopted  March  26,  1874,  en- 
titled "An  act  in  relation  to  courts  of  record/*  (i  Starr  & 
Curt.  1200,)  and  also  the  constitutionality  of  section  21  of 
the  original  act  as  amended  by  the  act  of  May  10,  1901. 
(Kurd's  Stat.  1905,  p.  631.) 

Section  21  of  the  act  provides :  "A  city  court  consisting 
of  one  or  more  judges,  not  exceeding  five,  and  not  exceed- 
ing one  judge  for  every  fifty  thousand  inhabitants,  may  be 
organized  and  established  under  this  act  in  any  city  which 
contains  at  least  three  thousand  inhabitants,  whenever  the 
common  or  city  council  shall  adopt  an  ordinance  or  resolu- 
tion to  submit  the  question,  whether  such  court  shall  be  es- 
tablished, consisting  of  one  or  more  judges,  not  exceeding 
five,  as  may  be  specified  in  such  ordinance  or  resolution,  to 
the  qualified  voters  of  such  city ;  and  two-thirds  of  the  votes 
cast  at  such  election  shall  be  in  favor  of  the  establishment  of 
such  court." 

It  is  contended  that  the  act  delegates  to  city  councils  the 
power  (i)  to  ascertain  whether  the  city  contains  at  least 
three  thousand  inhabitants;  (2)  to  determine  as  to  the  ad- 
visability or  necessity  of  the  establishment  of  a  city  court  in 
the  municipality;  (3)  to  determine  how  many  judges  shall 
be  in  the  city  court ;  and  that  the  powers  so  attempted  to  be 
delegated  are  legislative  in  character  and  must  be  exercised 
only  by  the  legislature. 

The  population  of  a  city  may  be  ascertained  by  the  exer- 
cise of  ministerial  acts  alone,  hence  that  objection  is  ground- 
less. This  court  is  committed  to  the  view  that  the  provision 
in  an  enactment  that  the  final  operation  thereof  may  be  made 
to  depend  upon  some  contingency,  as  the  vote  of  electors  of 
a  given  territory  within  which  the  law  is  to  operate,  or  some 
like  contingency,  is  not  the  delegation  of  legislative  func- 
tions to  electors  or  to  corporate  officials  of  the  territory  or 
municipality.     {Home  Ins.  Co,  v.  Swigcrt,  104  111.  653.) 
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The  courts  of  sister  States  have  declared  the  same  doctrine. 
State  V.  Sullivan,  67  Minn.  34;  Mocrs  v.  Reading,  21  Pa. 
St.  202. 

The  contention  that  this  doctrine  has  application  only 
when  the  enactments  are  local  in  their  operation  and  directly 
affect  the  people,  only,  to  whom  they  are  referred  for  ap- 
proval or  rejection,  if  conceded,  would  not  render  the  enact- 
ments under  consideration  unconstitutional,  for  the  reason 
the  direct  operation  of  the  subject  of  the  act  is  restricted  to 
the  inhabitants  of  the  city  or  those  voluntarily  within  its  ter- 
ritorial limits.  The  act  is  not  local  or  special  legislation  be- 
cause the  cities  in  which  city  courts  are  created  are  restricted 
to  those  having  not  less  than  three  thousand  inhabitants. 
The  classification  of  municipalities,  for  purposes  of  legisla- 
tion, on  the  basis  of  population  was  considered  and  approved 
in  Cummings  v.  City  of  Chicago,  144  111.  563,  and  the  sub- 
ject was  there  fully  discussed  and  the  discussion  need  not 
be  here  repeated.  The  necessity  for  additional  courts  may 
arise  because  of  the  number  of  inhabitants  in  a  city,  and  thus 
the  classification  be  justified.  When  the  classification  on  the 
basis  of  population  has  reasonable  relation  to  the  purposes 
and  objects  of  the  legislation,  the  act  is  not  within  the  con- 
stitutional prohibition  against  local  or  special  laws.  People 
ex  rel.  v.  Knopf,  183  111.  410;  UHote  v.  Village  of  Milford, 
212  id.  418. 

The  argument  that  city  courts,  under  the  act  now  being 
considered,  are  created  by  the  officials  and  voters  of  the  mu- 
nicipality is  not  sound.  It  is  the  act  of  the  legislature  that 
creates  the  city  court, — not  the  act  of  the  city  council  or  the 
vote  of  the  electors.  The  action  of  the  city  council,  and  the 
election  held  in  pursuance  thereof,  are  but  the  contingen- 
cies upon  which  the  enactment  comes  into  operation  in  any 
given  city. 

Section  39  of  article  6  of  the  constitution,  which  provides 
that  all  laws  relating  to  courts  shall  be  of  general  and  uni- 
fotm  operation,  is  not  infringed  by  the  act  under  considera- 
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tion.  The  act  provides  for  courts  of  the  same  jurisdiction 
and  authority  in  all  cities  in  the  State  of  the  same  popula- 
tion. The  operation  of  the  act  is  uniform  and  general  in  all 
cities  in  which  its  provisions  come  into  operation.  There  is 
but  one  mode  of  determining  the  number  of  judges  in  the 
different  city  courts,  and  no  lack  of  uniformity  or  generality 
of  provisions  appears  in  this  respect. 

Nor  do  we  think  there  is  any  force  in  the  contention  that 
the  General  Assembly  was  wanting  in  power  to  establish  city 
courts  in  any  city  of  Cook  county.  The  argument  of  counsel 
for  plaintiff  in  error  seems  to  be  based  on  expressions  in  the 
opinion  of  this  court  in  Missouri  River  Telegraph  Co.  v. 
Pirst  Nat,  Bank  of  Sioux  City,  74  111.  217,  in  which  we  de- 
clared that  the  judicial  power  of  the  State  was  to  be  found 
expressed  in  section  i  of  article  6  of  the  constitution,  and 
that  this  section  exhausted  the  judicial  power  of  the  people 
of  the  State,  fully  disposing  of  such  power  and  leaving  no 
residuum.  Section  23  and  to  and  including  section  28  of 
said  article  6  of  the  constitution  are  grouped  under  the  head- 
ing "Courts  of  Cook  County."  Following  the  reasoning  in 
Missouri  River  Telegraph  Co.  v.  First  Nat.  Bank,  supra,  it 
is  insisted  these  sections  expressed  the  judicial  power  of  the 
people  of  the  State  as  to  Cook  county.  Section  26  of  said 
article  6  relates  to  the  then  existing  "recorder's  court  of 
the  city  of  Chicago/*  changes  the  name  of  that  court  to  the 
"criminal  court  of  Cook  county,"  and  continues  the  court 
in  existence  under  such  last  mentioned  name,  with  powers 
and  jurisdiction  identical  with  the  powers  and  jurisdiction 
granted  to  city  courts  under  the  act  under  consideration. 

It  is  argued  that  sections  23  to  26  exhausted  the  judicial 
power  as  to  courts  in  Cook  county,  and  that  the  provisions 
with  relation  to  "recorder's  court  of  the  city  of  Chicago," 
whereby  the  same  was  merged  into  the  "criminal  court  of 
Cook  county"  and  given  power  and  jurisdiction  throughout 
the  county,  forbade  the  creation  by  the  legislature  of  any 
other  court  in  Cook  county  having  like  power  and  jurisdic- 
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tion  as  given  the  criminal  court  of  Cook  county  by  section  26 
of  article  6.  Section  i  of  article  6  of  the  constitution  is 
as  follows :  "The  judicial  powers,  except  as  in  this  article 
is  otherwise  provided,  shall  be  vested  in  one  Supreme  Court, 
circuit  courts,  county  courts,  justices  of  the  peace,  police 
magistrates  and  such  courts  as  may  be  created  by  law  in  and 
for  cities  and  incorporated  towns/'  Here  is  ample  power 
for  the  creation  of  city  courts  by  the  legislature.  Section  26 
of  the  same  article  6  does  not  intend,  or  by  fair  implication 
create,  any  restriction  or  limitation  on  the  power  expressed 
in  said  section  i.  The  two  sections  construed  together  may 
both  be  given  operation.  We  see  no  difficulty  in  so  consid- 
ering the  two  sections  and  giving  them  both  full  effect. 
The  judgment  appealed  from  must  be  and  is  affirmed. 

Judgment  afHnned. 


L.  M.  Saffer  ct  ai 

V. 

Henry  G.  Mast,  Conservator. 
Opinion  filed  October  23,  1906. 

1.  Deeds — what  docs  not  show  an  inadequacy  of  consideration. 
The  fact  that  the  tj^rantee  of  an  alleged  distracted  person  paid  only 
one-half  the  consideration  at  the  time  of  the  sale,  giving  his  note, 
without  interest,  due  one  year  after  the  death  of  the  grantor's 
mother,  for  the  other  half,  does  not  tend  to  show  inadequacy  of 
consideration,  where  the  grantee  could  not  get  possession  until  the 
life  estate  of  the  grantor's  mother  terminated,  and  where  he  had  as- 
sumed a  mortgage  on  the  property  and  was  required  to  pay  the  in- 
terest and  taxes,  even  though  he  was  not  entitled  to  possession. 

2.  Same — what  tends  to  shoiv  that  consideration  was  adequate. 
The  fact  that  the  consideration  paid  for  an  alleged  distracted  per- 
son's land  was  the  same  as  that  paid  to  his  brother  and  sister  for 
their  lands,  which  were  similarly  situated  but  better  improved  than 
the  land  of  the  distracted  person,  and  that  the  latter  had  offered  his 
land  to  other  parties,  who  refused  to  buy  at  the  price,  thinking  it 
too  high,  tends  to  show  that  the  consideration  paid  by  the  grantee 
was  adequate. 
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3.  Attorney  and  client — subsequent  relation  of  attorney  and 
client  does  not  affect  a  former  business  transaction.  The  fact  that 
the  grantee  of  an  alleged  distracted  person  subsequently  acts  as 
attorney  for  the  grantor  in  a  divorce  suit  has  no  effect  upon  the 
sale,  where  at  that  time  the  grantor  was  represented  by  other  per- 
sons, including  a  real  estate  agent  and  an  attorney,  and  where  the 
fees  for  the  services  of  the  grantee  in  the  divorce  case  formed  no 
part  of  the  consideration  for  the  deed. 

4.  Insane  persons — mere  mental  weakness  does  not  justify  set- 
ting aside  executed  contract.  Mere  mental  weakness  does  not  jus- 
tify a  court  of  equity  in  setting  aside  an  executed  contract,  provided 
such  weakness  does  not  amount  to  an  inability  on  the  part  of  the 
afBicted  person  to  comprehend  the  contract. 

AppEai.  from  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  S01.ON  Phii^brick,  Judge,  presiding. 

This  was  a  bill  in  chancery  filed  in  the  circuit  court  of 
Champaign  county  by  appellee,  a?  conservator  of  one  Frank 
T.  Gehrig,  against  appellants,  who  are  husband  and  wife. 
The  purpose  sought  to  be  accomplished  by  the  bill  was  the 
cancellation  of  a  deed  of  a  forty-acre  farm,  executed  by  said 
Gehrig  and  wife  to  appellant  L.  B.  Saffer,  and  to  set  aside 
an  exchange  of  property  made  by  said  Gehrig  and  said  L.  B. 
Saffer,  whereby  said  Gehrig  afterward  acquired  a  house  and 
lot  in  Urbana,  an  interest  in  a  tract  of  land  in  Mississippi 
and  $50  in  cash  in  exchange  for  a  note  of  $2300  given  by 
said  Saffer  to  said  Gehrig  as  part  payment  at  the  time  Gehrig 
sold  the  forty  acres  to  Saffer ;  also  to  set  aside  the  sale  of  a 
$500  legacy  by  said  Gehrig  to  said  Saffer  for  $250.  The  bill 
was  filed  upon  the  ,theory,  and  charged,  that  said  Gehrig 
was  a  distracted  person,  and  that  said  Saffer  wrongfully  and 
fraudulently  induced  him  to  enter  into  said  contracts  and  to 
make  said  trades,  and  also  charged  that  the  consideration  re- 
ceived by  said  Gehrig  in  each  of  the  transactions  was  inade- 
quate. The  answer  filed  to  the  bill  denied  each  and  all  of  the 
charges.  The  cause  was  referred  to  a  master  in  chancery, 
and  on  March  19,  1905,  he  filed  his  report,  reciting  his  con- 
clusions of  law  and  fact  and  recommending  that  the  bill  be 
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dismissed  for  want  of  equity.  Exceptions  were  filed  to  said 
report  by  the  appellee  conservator,  and  by  leave  of  court  an 
amendment  to  the  bill  was  filed,  alleging  that  the  relation  of 
attorney  and  client  existed  between  said  L.  B.  Saffer  and  said 
Gehrig  at  the  time  the  various  transactions  occurred.  The 
exceptions  to  the  master's  report  were  sustained  and  a  decree 
was  entered  finding  said  Gehrig  to  be  a  distracted  person, 
and  incompetent,  at  the  time  of  making  the  various  trades, 
to  transact  ordinary  business ;  that  the  relation  of  attorney 
and  client  existed  as  averred  in  the  amendment  to  the  bill, 
and  ordered  a  re-conveyance  of  the  property  acquired  by  the 
appellants  to  said  Gehrig,  directing  that  all  of  the  transac- 
tions should  be  canceled  and  held  to  be  null  and  void.  The 
decree  also  attempted  to  make  an  equitable  adjustment  of  the 
accounts  between  the  parties.  This  appeal  is  perfected  to 
bring  the  record  before  us  fpr  review. 

L.  B.  Sa^fer,  and  Ray,  Dobbins  &  RilKy,  for  appel- 
lants. 

John  J.  Rea,  and  Willard  Lawrence,  for  appellee. 

Per  Curiam  :  Frank  T.  Gehrig's  father,  now  deceased, 
by  his  last  will  devised  to  him  in  fee  forty  acres  of  land  sub- 
ject to  the  life  estate  of  the  widow  of  said  deceased,  and  in 
addition  thereto  directed  that  another  son  should  pay  to  said 
Frank  T.  Gehrig,  the  alleged  distracted  person,  one  year  af- 
ter the  death  of  the  widow,  the  sum  of  $500.  Testator  died 
in  1895,  2i^d  his  will  was  admitted  to  probate  in  November 
of  that  year.  About  October  22,  1902,  Frank  T.  Gehrig  and 
his  wife,  by  warranty  deed,  conveyed  to  appellant  L.  B.  Saf- 
fer said  forty-acre  tract  of  land  subject  to  the  widow's  life 
estate.  As  a  part  of  the  consideration  therefor  Saffer  as- 
sumed the  payment  of  a  mortgage  which  Frank  T.  and  his 
mother  had  given  on  the  land  shortly  before  to  secure  a  note 
of  $1800  given  by  said  Frank  T.,  paid  $500  in  cash  and  gave 
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him  (Frank  T.)  his  note  for  $2300,  payable  within  one  year 
after  the  death  of  the  mother,  without  interest.  In  Septem- 
ber, 1903,  L.  B.  Saffer  and  Frank  T.  concluded  another  trade, 
whereby  said  Saffer  took  up  this  note  of  $2300  and  in  ex- 
change therefor  appellants  deeded  to  said  Frank  T.  a  house 
and  lot  in  the  city  of  Urbana  valued  at  $3200,  subject  to  a 
mortgage  of  $2200,  one  hundred  acres  of  land  in  the  State 
of  Mississippi,  (one-third  of  which  was  owned  in  fee  by 
Saffer  and  the  remainder  held  on  a  long  term  lease  having 
thirty  or  forty  years  yet  to  run)  and  $50  in  cash.  It  appears 
that  the  agreement  made  at  that  time  was  that  the  mortgage 
upon  the  house  and  lot  should  be  for  $2000,  but  that  this 
amount  was  increased  to  $2200.  Some  time  in  the  summer 
*of  1903  said  Frank  T.  sold  to  said  L.  B.  Saffer  the  $500 
legacy  provided  by  the  will  of  his  father  to  be  paid  to  him  by 
his  brother  one  year  after  the  death  of  the  mother,  for  $250 
in  cash.  These  three  transactions  are  sought  to  be  canceled 
and  set  aside  by  this  proceeding.  In  June,  1904,  appellee, 
Mast,  was  appointed  conservator  for  said  Frank  T.,  who 
was  then  thirty-nine  years  of  age.  There  is  nothing  in  the 
record  to  show  whether  there  was  any  contest  in  the  county 
court  at  the  time  said  Frank  T.  was  found  to  be  a  distracted 
person. 

At  the  time  of  the  purchase  of  the  land  by  appellant  L.  B. 
Saffer,  the  testimony  as  to  its  fair  cash  value,  free  and  clear 
from  the  life  estate  of  the  widow  and  from  all  other  encum- 
brance, varies  from  $110  to  $140  an  acre.  The  average  of 
the  appellee's  witnesses  fixed  it  a  little  above  $130  an  acre 
clear  of  encumbrance,  and  the  average  of  appellants'  wit- 
nesses fixed  the  price  below  $120  an  acre.  It  was  subject  to 
the  life  estate  of  the  widow  of  the  testator,  who  was  about 
seventy  years  of  age  at  the  time  of  the  farm  transaction  and 
was  still  surviving  and  in  good  health  at  the  time  of  the  hear- 
ing. The  loss  of  rents  and  use  of  the  land  for  a  very  few 
years,  even  if  the  life  of  the  widow  should  not  longer  ex- 
tend, would  justify  a  material  reduction  in  the  value  of 
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Gehrig's  interest.  Appellant  L.  B.  Saffer  was  paying  for 
the  land  at  the  rate  of  $115  per  acre,  subject  to  the  life 
estate,  and  when  it  is  considered  that  the  life  estate  might 
postpone  the  use  and  possession  several  years  it  cannot  be 
said  that  the  price  paid  was  inadequate.  It  is  true  that 
one-half  of  the  purchase  price  was  not  to  be  paid  until  one 
year  after  the  purchaser  was  entitled  to  possession;  but  as 
the  purchaser  was  required  to  assume  a  large  mortgage, 
pay  the  annual  interest  thereon  and  pay  the  taxes  during 
the  time  the  life  estate  existed,  without  having  any  right  to 
the  use  of  the  land,  it  cannot  be  said  that  this  fact  alone 
would  be  regarded  as  sufficient  to  indicate  inadequacy  in 
price.  Moreover,  the  evidence  shows  that  a  brother  and 
sister  of  said  Frank  T.,  who,  the  evidence  shows,  were  re- 
garded as  possessed  of  good  business  judgment  and  who 
owned  lands  acquired  under  the  will  and  subject  to  the  same 
life  estate  but  more  valuable  and  with  much  better  improve- 
ments, sold  their  lands  to  appellant  L.  B.  Saffer  at  the  same 
price  per  acre  as  that  received  by  Frank  T.  Other  evidence 
in  the  record  fully  justifies  the  view  that  Frank  T.  received 
fully  as  much  for  his  land  as  it  was  worth,  and  it  is  also 
shown  that  he  offered  it  to  other  parties  for  the  same  price 
paid  by  appellant  Saffer,  and  that  they  refused  to  buy  be- 
cause they  thought  the  price  asked  was  more  than  the  land 
was  worth. 

At  the  time  of  the  exchange  of  the  $2300  note  for  the 
house  and  lot  in  Urbana,  the  Mississippi  land  and  $50  in 
cash,  said  note  had  an  indefinite  period  to  run.  It  was  satis- 
factorily shown  that  the  house  and  lot  in  Urbana  were  well 
worth  the  consideration  ($3200)  given  by  Frank  T.,  and 
there  is  much  evidence  showing  they  were  worth  several 
hundred  dollars  more  than  the  stipulated  sum.  It  is  also 
shown  that  he  was  offered  and  refused  more  than  he  paid  for 
the  Urbana  property  and  that  it  rents  for  $25  a  month.  We 
think  it  clear  that  the  additional  $200  in  the  mortgage  over 
^nd  above  what  was  originally  agreed  upon  was  applied  to 
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the  payment  of  cost  of  improvements  placed  on  the  prop- 
erty at  the  request  of  Frank  T.,  and  that  he  fully  understood 
and  agreed  to  these  improvements  and  the  increase  in  the 
amount  of  the  mortgage. 

The  argument  that  there  was  misrepresentation  as  to  the 
title  to  the  land  in  Mississippi  is  not  sustained  by  the  evi- 
dence. It  is  clearly  shown  that  Prank  T.  knew  that  he  was 
not  getting  the  title  in  fee  to  all  of  the  lands  there,  but  only 
one-third  in  fee  a»d  a  long  term  lease  for  the  remainder.  The 
consideration  recited  in  the  deed  for  this  land  was  $500. 
There  is  testimony  in  the  record  to  the  effect  that  Frank  T. 
was  offered  $400  for  the  Mississippi  land  but  refused  to  ac- 
cept it.  The  great  weight  of  the  testimony  shows  that  the 
consideration  for  the  original  trade  and  for  the  transfer  of 
the  $2300  was  adequate  and  sufficient,  in  view  of  all  the  facts 
presented  in  this  record. 

It  is  evident  from  the  testimony  that  Frank  T.  was  mak- 
ing every  effort  to  dispose  of  the  $500  legacy  before  he  sold 
it  to  said  L.  B.  Saffer  for  $250,  and  that  he  had  offered  it 
previously  to  several  persons  who  dealt  in  securities  but  that 
no  one  was  willing  to  pay  him  $250  for  it.  It  bore  no  in- 
terest and* was  payable  at  an  indefinite  time, — one  year  after 
the  death  of  the  widow,  who  still  survived.  It  is  almost  self- 
evident  that  there  is  no  regular  market  value  for  such  a  leg- 
acy as  this.  The  present  worth  of  any  property  dependent 
upon  the  life  of  a  person,  no  matter  in  how  poor  health,  is  so 
problematical  that  it  usually  has  no  market  value.  In  this 
connection  it  may  be  noted  that  many  of  the  witnesses  who 
testified  for  appellee  as  to  the  value  of  the  various  properties 
had  never  had  any  experience  in  dealing  in  properties  sub- 
ject to  life  interest. 

Whether  Frank  T.  was  competent  to  transact  the  ordi- 
nary business  of  life  at  the  time  of  these  various  trades  was 
a  subject  of  much  testimony.  It  was  shown  that  he  had 
dealt  with  business  men  with  w^hom  he  came  in  contact  in 
such  a  way  as  to  cause  no  suspicion  that  he  was  lacking  in 
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sufficient  mental  capacity  to  do  ordinary  business.  Bankers, 
merchants  and  tradesmen  testified  that  they  had  dealt  with 
him  and  regarded  him  as  a  capable  man.  He  was  a  married 
man,  and  the  evidence  shows  he  was  able  to  accumulate  prop- 
erty ;  that  he  had  at  one  time  carried  on  the  business  of  dray- 
ing  and  dealt  with  nearly  every  merchant  in  Seymour,  where 
he  lived.  He  borrowed  money  from  various  banks  and  per- 
sons and  gave  his  notes  therefor,  and  was  generally  regarded 
as  capable  of  carrying  on  business.  He  al§o  loaned  some  of 
his  money  and  took  notes  therefor  and  looked  after  the  col- 
lection of  the  same.  He  acquired  a  house  and  lot  in  Sey- 
mour which  he  sold,  and  it  was  shown  that  the  person  who 
purchased  it  from  him  had  not  been  able  to  realize  as  much 
as  he  paid  for  it.  A  few  months  before  these  trades  in  ques- 
tion he  and  his  mother  joined  in  mortgaging  the  land  for 
$1800,  and  the  money  was  paid  to  Frank  T.  and  used  by  him 
without  any  restraint  from  his  friends  or  relatives.  There 
is  no  proof  tending  to  show  that  he  dissipated  or  wasted  the 
money.  It  is  true  that  he  had  a  limited  education  and  per- 
haps was  not  of  a  high  order  of  intellect,  but  there  is  little 
to  be  found  in  the  record  to  indicate  that  he  was  in  anywise 
mentally  unbalanced  at  the  time  of  the  transactions  here  in- 
volved. Many  of  his  own  relatives,  as  well  as  some  of  the 
witnesses  called  by  appellee,  testified  that  they  thought  he 
was  competent  to  transact  ordinary  business.  Not  only  the 
greater  number  of  witnesses,  but  the  great  preponderance  of 
evidence  in  this  record,  shows  that  he  was  mentally  capable 
of  carrying  on  business  transactions.  Manifestly,  too,  the 
witnesses  who  testified  to  this  effect  were  certainly  as  well 
qualified  to  speak  because  of  their  acquaintance  and  various 
dealings  with  him  as  were  those  who  were  of  the  contrary 
opinion.  Mere  mental  weakness,  as  was  said  by  this  court 
in  Pickerell  v.  Morss,  97  111.  220,  will  not  authorize  a  court 
of  equity  to  set  aside  an  executed  contract  if  such  weakness 
does  not  amount  to  inability  to  comprehend  the  contract.  We 
have  no  doubt  from  the  entire  record  in  this  case  that  at  the 
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time  of  the  transactions  in  question  §aid  Frank  T.  Gehrig 
comprehended  fully  every  phase  of  the  transactions  in  which 
he  was  engaged. 

Appellee  insists  that  the  relation  of  attorney  and  client 
existed  at  the  time  of  these  various  transactions,  and  there- 
fore the  burden  rests  upon  appellants  to  show  fairness,  ade- 
quacy and  equity  in  all  the  dealings.     L.  B.  Saffer  is  an 
attorney  at  law,  and  while  the  evidence  shows  that  he  ap- 
peared as  solicitor  for  said  Frank  T.  in  a  suit  for  divorce 
some  months  after  the  sale  of  the  land  by  said  Frank  T.  to 
him,  there  is  no  direct  proof  in  the  record  that  at  the  time  of 
the  sale  of  said  land  he  was  employed  in  any  such  capacity. 
The  suit  in  question  was  not  instituted  for  some  time  after 
the  land  trades.    The  divorce  case  was  the  only  legal  matter 
in  which  said  L.  B.  Saffer  appeared  as  attorney  for  Frank  T. 
The  proof  shows  beyond  dispute  that  at  the  time  of  the  pur- 
chase of  the  land  other  persons  were  acting  as  advisers  to 
Frank  T.,  including  a  real  estate  agent  and  an  attorney,  and 
that  he  also  consulted  with  his  brother  about  the  sale ;   that 
Saffer  did  not  approach  him  seeking  to  buy  the  land,  but  was 
telephoned  to  come  to  the  office  of  Frank's  agent,  and  there 
Frank  T.  and  the  agent  made  the  offer  to  the  said  appel- 
lant,— the  same  offer  that  had  been  made  to  other  parties  and 
rejected  by  them  as  being  too  high.    A  decree  of  divorce  was 
granted  in  the  case  in  which  L.  B.  Saffer  appeared  as  attor- 
ney at  the  first  term  of  court  after  the  institution  thereof, 
and  none  of  the  transactions  sought  to  be  avoided  occurred 
while  the  relation  of  attorney  and  client  existed.    There  is  no 
doubt  because  L.  B.  Saffer  is  an  attorney  and  acted  in  that 
capacity  for  said  Frank  T.  that  his  relations  ought  to  be  ex- 
amined with  more  care  than  would  otherwise  be  the  case.    It 
is  very  evident  from  the  testimony  that  he  did  not  seek  or 
urge  these  trades  upon  Frank  T. ;   that  at  the  time  of  the 
transfer  of  the  said  $2300  note  the  second  wife  of  the  said 
Frank  T.,  who  is  admitted  to  be  a  woman  of  good  judgment, 
took  an  active  part  in  the  trade. 
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The  only  testimony  in  the  record  as  to  the  cash  value  of 
the  $2300  note  in  the  original  trade  of  Saffer  to  Frank  T., 
and  figuring  according  to  the  usual  life  rates  as  to  expectancy 
of  the  life  of  the  widow,  would  make  it  worth  about  $1700. 
He  received  $500  in  cash  and  an  $1800  mortgage  was  as- 
sumed. Figuring  this  note  at  $1700  would  make  the  actual 
cash  value  paid  for  the  land  in  the  original  trade  $4000,  or 
$100  an  acre.  The  master  in  his  report  finds  that  after  the 
trades  were  all  over,  Frank  T.  Gehrig  had  actually  received 
from  L.  B.  Saflfer  $550  in  cash,  a  house  and  lot  reasonably 
worth  $1200  above  all  encumbrance  and  Mississippi  land 
worth  $400,  and  had  been  relieved  of  the  payment  of  a  mort- 
gage of  $1800,  so  that  he  actually  received  by  the  final  trade 
$98.75  per  acre.  This,  in  our  judgment,  is  all  that  the  testi- 
mony shows  that  the  land  is  worth,  with  its  poor  improve- 
ments and  subject  to  the  life  estate  of  the  mother.  All  the 
testimony  was  taken  before  the  master  in  chancery  and  the 
trial  judge  did  not  see  and  hear  the  witnesses  testify.  The 
rule  of  law  that  when  the  chancellor  hearing  the  case  has 
seen  and  heard  the  witnesses  in  a  cause  of  this  kind  a  re- 
viewing court  will  not  interfere  with  the  findings  unless  it 
considers  them  palpably  erroneous  does  not  therefore  apply. 

Admitting  that  L.  B.  SafTer's  actions  because  he  had 
acted  as  attorney  for  Frank  T.  Gehrig  should  be  scanned 
closely  and  that  he  has  the  onus  of  showing  that  the  price 
paid  was  a  reasonable  and  satisfactory  one,  still  we  are  com- 
pelled to  conclude,  in  the  light  of  all  the  testimony,  that  the 
decree  below  is  contrary  to  a  clear  preponderance  of  the 
proof.  It  is  therefore  reversed,  and  the  cause  will  be  re- 
manded to  the  circuit  court  with  directions  to  dismiss  the 
bill  for  want  of  equity. 

Reversed  and  remanded,  with  directions. 
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John  Martinatis 

V. 

The  PEOPI.E  OF  THE  State  of  Ii^wnois. 

Opinion  filed  October  23,  ipo6. 

1.  Perjury — exact  words  need  not  be  proven.  In  a  prosecution 
for  perjury  in  swearing  that  the  defendant  saw  certain  persons 
stealing  money  from  a  cash  register,  the  exact  words  used  in  the  in- 
dictment need  not  be  proven,  and  it  is  sufficient  to  prove  the  sub- 
stance of  them. 

2.  New  trial — new  trial  not  granted  for  newly  discovered  cu- 
mulative evidence.  To  justify  granting  a  new  trial  for  newly  dis- 
covered evidence  it  must  appear  that  the  evidence  is  conclusive  in 
character  and  not  merely  cumulative,  and  that  it  was  discovered 
since  the  trial,  without  negligence  in  not  discovering  and  produc- 
ing it  before. 

Writ. OF  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  R.  S.  Tuthii^l,  Judge,  presiding. 

W.  S.  Elliott,  for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  John  J.  Healy,  State's 
Attorney,  and  Robert  N.  Holt,  for  the  People. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Plaintiff  in  error  was  convicted  of  perjury  in  the  crim- 
inal court  of  Cook  county  and  has  sued  out  a  writ  of  error 
from  this  court  to  review  that  judgment. 

The  facts  appear  to  be  that  plaintiff  in  error  was  a  saloon- 
keeper in  Chicago  Heights.  During  the  daytime  he  worked 
in  a  shop  there  and  his  brother  attended  to  the  saloon.  On 
the  loth  day  of  January,  1905,  at  about  six  o'clock  in  the 
evening,  John  Held,  a  constable,  having  in  his  possession 
an  execution  issued  on  a  justice  of  the  peace  judgment  for 
$41.20  in  favor  of  Sol  Ruvel,  went  to  the  saloon  of  plaintiff 
in  error  to  collect  the  money.    He  was  accompanied  by  the 
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plaintiff  in  execution,  and  when  they  arrived  at  the  saloon 
plaintiff  in  error  was  not  there.  His  brother  Joseph  was, 
and  when  he  was  informed  by  Held  of  his  business  there, 
'Joseph  requested  Held  to  wait  until  plaintiff  in  error  came, 
which  he  did.  When  plaintiff  in  error  came  to  the  saloon 
Held  told  him  about  the  execution  and  requested  payment. 
Plaintiff  in  error  denied  owing  it  and  said  he  would  not  pay 
anything.  The  constable  then  informed  him  he  would  have 
to  levy  on  property,  and,  accompanied  by  Ruvel,  went  be- 
hind the  bar  and  began  to  take  out  and  inventory  boxes  of 
cigars.  Seeing  there  would  not  be  enough  cigars  to  pay  the 
execution,  Ruvel  suggested  that  constable  Held  examine  the 
cash  register  for  money.  Thereupon  Held  opened  the  cash 
register  and  took  therefrom  a  number  of  bills  and  a  quan- 
tity of  silver,  which  he  and  Ruvel  claimed  amounted  to 
$41.20.  As  the  money  was  taken  from  the  cash  register  the 
currency  was  laid  in  one  pile  on  the  back  bar  and  the  silver  in 
another.  While  Held  was  engaged  in  taking  the  money  from 
the  cash  register  and  counting  it,  plaintiff  in  error  told  him 
there  was  a  commutation  railroad  ticket  in  the  register  and 
asked  that  it  be  handed  to  him,  as  he  wished  to  go  to  Chi- 
cago: The  ticket  was  given  to  him  and  he  disappeared.  Con- 
stable Held  wrote  a  receipt  and  offered  it  to  the  brother  of 
plaintiff  in  error.  He  refused  to  accept  it  and  it  was  left  on 
a  pool  table  in  the  saloon.  A  number  of  other  parties  were 
present  during  all  the  transaction,  including  a  policeman 
who  was  asked  to  be  there  by  the  constable.  Plaintiff  in  er- 
ror was  a  Lithuanian,  and  the  policeman  being  of  the  same 
nationality  was  asked  to  be  present  because  he  could  speak 
that  language.  A  few  days  afterwards  plaintiff  in  error  filed 
a  complaint  before  a  justice  of  the  peace  charging  Held  and 
Ruvel  with  larceny  in  stealing  $480  from  his  cash  register 
on  the  occasion  referred  to.  At  the  preliminary  hearing 
they  were  discharged,  and  afterwards  plaintiff  in  error  was 
indicted  for  perjury  in  that  trial.  On  the  trial  of  this  case 
plaintiff  in  error  testified  that  when  Held  took  the  money 
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out  of  the  cash  register  and  placed  the  currency  in  one  pile 
and  the  silver  in  another,  he  asked  for  the  ticket  to  Chicago, 
and  left  while  the  money  was  in  that  position  and  before  it 
was  counted;  that  the  reason  that  he  charged  Held  and 
Ruvel  with  stealing  it  was  because  that  morning  he  and  his 
brother  put  $478  in  the  register,  and  that  after  Ruvel  and 
Held  left  it  was  all  gone  but  about  thirty  cents. 

It  is  first  insisted  the  proof  does  not  sustain  the  allega- 
tions in  the  indictment.  The  indictment  alleges  that  at  the 
trial  of  Held  and  Ruvel  plaintiff  in  error  swore  he  saw  said 
Held  and  Ruvel  taking  and  stealing  $480  out  of  the  cash 
register  in  his  saloon.  It  is  contended  the  proof  does  not 
sustain  the  averment  that  plaintiff  in  error  swore  he  saw  the 
parties  stealing  the  money.  It  is  true  the  witnesses  for  the 
prosecution  do  not  say  that  in  the  testimony  of  the  plaintiff 
in  error  before  the  justice  of  the  peace  he  said,  in  express 
words,  he  saw  Held  and  Ruvel  steal  this  money,  but  they 
give  his  testimony  in  substance,  wherein  they  testified  to  his 
detailing  all  that  he  said  occurred  in  the  saloon  up  to  the 
time  he  asked  for  the  ticket  and  left  for  Chicago.  Among 
other  things,  it  was  proven  he  swore  before  the  justice  of  the 
peace  that  Held  and  Ruvel  left  the  cigar  case,  went  to  the 
cash  register,  broke  it  open  and  took  out  $478,  which  was 
all  the  money  there  was  in  the  register  except  thirty  cents ; 
that  Held  put  the  silver  in  one  pile  and  the  paper  money  in 
another ;  that  there  was  about  $40  in  silver ;  that  Ruvel  and 
Held  were  standing  with  their  faces  to  the  back  bar,  and  that 
Ruvel  put  the  paper  money  in  his  pocket  and  Held  the  silver 
money  in  his  pocket.  It  is  clear  he  was  swearing  to  what  he 
claimed  he  saw,  and  the  proof  corresponds  with  the  allega- 
tion in  the  indictment.  The  exact  words  need  not  be  proven. 
It  is  sufficient  to  prove  the  substance  of  them.  (Hereford  v. 
People,  197  111.  222.)  Held  and  Ruvel  testify  they  took 
only  $41.20,  and  the  corroborating  circumstances  were  am- 
ple to  warrant  the  jury  in  concluding  that  the  plaintiff  in 
error  committed  perjury. 
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It  is  further  insisted  the  court  erred  in  not  granting  a 
new  trial  on  the  ground  of  newly  discovered  evidence.  Affi- 
davits of  four  persons  were  filed  stating  that  they  knew  and 
would  swear  to  certain  things  if  a  new  trial  was  granted. 
One  of  these  parties  was  known  by  plaintiff  in  error  to  have 
been  present  in  the  saloon  at  the  time  Held  and  Ruvel  opened 
the  cash  register  and  took  the  money  therefrom.  He  at- 
tended the  first  day  of  the  trial  of  this  case  but  was  not  pres- 
ent on  the  second,  and  no  continuance  appears  to  have  been 
asked  on  account  of  his  absence.  Another  one  was  the  at- 
torney who  prosecuted  Held  and  Ruvel  before  the  justice  of 
the  peace.  Another  was  present  at  the  trial  and  heard  the 
plaintiff  in  error  testify.  Another  was  a  saloon-keeper  in 
whose  presence  Held  testified  he  had  a  conversation  with  the 
plaintiff  in  error.  There  is  no  affidavit  that  it  was  not  known 
until  after  the  trial  that  these  witnesses  knew  and  would 
swear  to  the  facts  set  forth  in  their  affidavits.  So  far  as  this 
record  shows  plaintiff  in  error  may  have  known  of  these 
witnesses,  and  what  they  would  swear  to,  before  the  trial. 
He  certainly  did  as  to  two  of  them.  Furthermore,  the  testi- 
mony of  these  witnesses  would  have  been  cumulative  only, 
and  not  conclusive.  "The  rule  is  well  settled  that  to  author- 
ize a  new  trial  on  the  ground  of  newly  discovered  evidence 
it  must  appear  that  the  evidence  has  been  discovered  since 
the  trial,  and  that  the  party  has  not  been  guilty  of  negligence 
in  not  discovering  and  producing  it  on  the  former  trial,  (cit- 
ing cases.)  Nor  will  a  new  trial  be  granted  on  the  ground 
of  newly  discovered  evidence  where  such  evidence  is  merely 
cumulative  and  is  not  conclusive  in  its  character."  Spahn 
V.  People,  137  111.  538. 

Finding  no  error  in  the  record  the  judgment  of  the  crim- 
inal  court  is  affirmed.  Jtidgmettt  affirmed. 
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Lena  BEiyUNGER  et  aL 

V. 

Ei.iyA  Barnes  et  al. 
Opinion  Med  October  23,  ipo6. 

1.  Appeai,s  and  errors — when  affidavits  are  not  part  of  the  rec- 
ord. Affidavits  not  preserved  by  a  bill  of  exceptions  or  certificate 
of  evidence  and  not  shown  by  any  order  or  decree  entered  in  the 
cause  to  have  been  read  or  considered  by  the  court  in  passing  upon 
the  respective  motions  to  dismiss,  are  not  part  of  the  record  though 
copied  in  the  transcript  by  the  clerk. 

2.  Same — what  does  not  show  that  affidavits  were  read  and  con- 
sidered. The  mere  entry  of  an  order  of  court  granting  leave  to  file 
an  affidavit,  or  in  overruling  a  motion  to  strike  affidavits  from  the 
files,  does  not  show  that  such  affidavits  were  read  and  considered 
by  the  court. 

3.  Same — stipulation  becomes  part  of  record  proper  upon  filing. 
An  instrument  signed  by  a  complainant  im^  bill  to  contest  a  will 
directing  the  suit  to  be  dismissed  as  to  him  and  that  the  will  be  al- 
lowed to  stand  as  probated,  is,  in  effect,  a  stipulation,  and  becomes 
part  of  the  record  upon  being  filed  in  the  cause. 

4.  Same — when  motion  is  part  of  the  record.  An  order  dismiss- 
ing a  bill  for  want  of  authority  to  bring  suit,  which  recites  that 
such  order  is  based  upon  a  motion  which  is  identified  in  the  order, 
makes  such  motion  a  part  of  the  record,  and  if  another  motion  was 
made,  identical  with  the  first,  the  two  motions  should  be  regarded 
as  one. 

5.  Same — what  finding  in  a  decree  will  sustain  it.  A  finding  in 
an  order  dismissing  a  bill  for  want  of  authority  to  bring  suit,  that 
"there  was  not  authority  at  the  time  the  suit  was  brought,"  is  a  find- 
ing of  fact  and  is  sufficient  to  sustain  the  action  of  the  court  in  dis- 
missing the  bill,  where  the  evidence  upon  the  question  is  not  pre- 
served for  review. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county ; 
the  Hon.  Colostin  D.  Myers,  Judge,  presiding. 

D.  D.  Donahue,  and  Ed.  Peirce,  for  plaintiffs  in  error 
Lena  Bellinger  and  David  Timmerman. 
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ROWELL  &  LiNDLEY,  WELTY,  STERUNG  &  WhITMORE, 

and  Thomas  W.  Tipton,  for  defendants  in  error  Ella 
Barnes,  Alden  Barnes  and  Lucy  B.  Thomas. 

Mr.  Chie?  Justice  Scott  delivered  the  opinion  of  the 
court : 

On  March  i,  1902,  a  bill  to  contest  the  will  of  Eliza- 
beth Timmerman,  deceased,  was  filed  in  the  circuit  court 
of  McLean  county.  Lena  Bellinger,  Morgan  Timmerman, 
David  Timmerman  and  Amy  Snell  appeared  as  complain- 
ants, and  Ella  Barnes,  Alden  Barnes,  Frank  R.  Henderson, 
as  executor  of  the  estate  of  Elizabeth  Timmerman,  de- 
ceased, and  certain  other  persons,  were  named  as  defend- 
ants. The  bill  was  filed  two  days  before  the  statutory  period 
for  bringing  a  suit  to  contest  said  will  had  expired.  Cer- 
tain of  the  defendants  answered  the  bill  and  replications 
were  filed  to  these  ^swers.  On  April  26,  1903,  the  court 
entered  a  decree  dismissing  the  bill  as  to  David  Timmer- 
man, Morgan  Timmerman  and  Amy  Snell,  and  on  July  9, 
1903,  entered  a  decree  dismissing  the  bill  as  to  Lena  Bell- 
inger. David  Timmerman  and  Lena  Bellinger  sued  out  this 
writ  of  error  to  review  those  decrees,  using  the  names  of 
their  co-complainants  as  co-plaintiffs  in  error.  The  cause 
was  taken  under  advisement  by  this  court  at  the  October 
term,  1905,  but  at  the  April  term,  1906,  the  order  taking 
the  cause  under  advisement  was  set  aside  because  Morgan 
Timmerman  and  Amy  Snell  had  neither  appeared  and  as- 
signed error  in  this  court  nor  had  they  been  brought  into 
court  by  summons  or  otherwise.  (Bellinger  v.  Barnes,  221 
111.  240.)  At  the  June  term,  1906,  a  judginent  of  severance 
was  obtained  as  to  Morgan  Timmerman  and  Amy  Snell,  it 
appearing  that  they  had  been  duly  served,  and  the  cause  was 
again  taken  under  advisement. 

David  Timmerman  and  Lena  Bellinger  each  assigns  for 
error  the  entry  of  the  decree  of  April  26,  1903,  and  the  en- 
try of  the  decree  of  July  9,  1903. 
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The  proceedings  which  led  to  the  dismissal  of  the  bill 
as  to  each  of  the  plaintiffs  in  error  are  as  follows :  On  Jan- 
uary 8,  1903,  being  one  of  the  days  of  the  November  term, 
1902,  of  the  said  circuit  court,  there  was  filed  in  said  cause 
an  instrument  dated  November  12,  1902,  and  signed  by  Da- 
vid Timmerman,  which,  after  the  title  of  the  cause,  reads 
as  follows :  "I  hereby  direct  and  order  that  the  above  enti- 
tled cause  be  dismissed  in  so  far  as  it  in  any  way  concerns 
me  as  complainant,  and  that  the  will  of  Elizabeth  Timmer- 
man be  allowed  to  stand  as  originally  probated."  This 
instrument  was  under  seal,  was  witnessed  by  Barbara  E. 
Timmerman  and  was  acknowledged  before  a  notary  public  of 
the  State  of  New  York.  On  the  same  day  a  motion  was  en- 
tered in  the  name  of  David  Timmerman  to  dismiss  the  suit 
as  to  him,  as  per  his  order  on  file.  This  motion  was  taken 
under  advisement  by  the  court,  and  before  any  disposition 
was  made  of  such  motion  certain  affidavits  made  by  Bar- 
bara E.  Timmerman,  David  Timmerman,  Lena  Bellinger 
and  Monroe  Barnes  were  filed  by  leave  of  court.  The  pur- 
port of  these  affidavits  was,  that  David  Timmerman,  being 
an  old  and  uneducated  man,  had  been  induced  to  sign  the 
instrument  above  referred  to  by  means  of  threats  and  false 
statements  made  by  Frank  R.  Henderson,  one  of  the  de- 
fendants to  the  suit  and  acting  as  attorney  for  the  other 
defendants.  On  April  29,  1903,  the  court  entered  an  order 
dismissing  the  bill  as  to  David  Timmerman  under  his  order 
filed  January  8,  1903.  Frank  R.  Henderson  then  moved  the 
court  to  dismiss  the  suit  on  the  ground  that  it  was  com- 
menced without  authority  from  any  of  the  complainants 
therein  and  was  being  prosecuted  without  authority  from 
them.  This  motion  was  accompanied  by  an  affidavit  of 
Henderson.  Later  Henderson  filed  a  second  motion  for  dis- 
missal which  seems  identical  with  the  first.  The  solicitor 
who  appeared  for  complainants  filed  his  own  affidavit  and 
the  affidavit  of  Monroe  Barnes,  setting  up  the  facts  con- 
nected with  his  employment  as  such  solicitor.     Thereafter, 
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on  July  19,  1903,  the  court  entered  the  following  order: 
"On  the  motion  to  dismiss  suit  for  want  of  authority,  the 
court  holds  that  there  was  not  authority  at  the  time  the  suit 
was  brought.  And  now  the  motion  to  dismiss  is  allowed  by 
the  court  and  the  bill  dismissed  as  to  Lena  Bellinger." 

No  certificate  of  evidence  appears  in  the  transcript  of 
the  record.  The  affidavits  above  mentioned  were  copied 
into  the  record  by  the  clerk  of  the  circuit  court.  At  the 
April  term,  1905,  of  this  court  an  order  was  entered,  upon 
the  motion  of  appellees,  striking  from  tlie  record  the  affida- 
vits of  Barbara  E.  Timmerman,  David  Timmerman,  Lena 
Bellinger  and  Monroe  Barnes  and  the  affidavit  of  the  solic- 
itor. At  the  following  June  term  appellants  moved  this 
court  to  set  aside  the  order  entered  at  the  preceding  April 
term,  or  to  strike  from  the  record  the  direction  of  David 
Timmerman  for  the  dismissal  of  the  cause  as  to  him,  his 
motion  to  dismiss  the  suit,  the  two  motions  of  Frank  R. 
Henderson  to  dismiss  the  bill  for  want  of  authority  to  com- 
mence the  suit,  the  affidavit  of  Henderson  filed  therewith, 
and  the  affidavit  of  Henderson  denying  the  matters  set  up 
in  the  affidavits  of  Barbara  E.  Timmerman,  David  Timmer- 
man, Lena  Bellinger  and  Monroe  Barnes,  above  mentioned. 
This  motion  was  taken  with  the  case  and  is  the  first  matter 
for  consideration. 

In  our  opinion  neither  of  the  affidavits  is  a  part  of  the 
record  proper,  and  the  affidavits  are  therefore  not  before  us  . 
for  consideration.  They  are  not  preserved  by  a  certificate 
of  evidence,  and  it  does  not  appear  from  any  order  or  decree 
entered  in  the  cause  that  they  were  either  read  or  consid- 
ered by  the  court  in  passing  upon  the  respective  motions  to 
dismiss.  Under  such  circumstances  affidavits  do  not  become 
a  part  of  the  record.    Lange  v.  Hcyer,  195  111.  420. 

The  mere  fact  that  the  court  entered  an  order  granting 
leave  to  David  Timmerman  to  file  an  affidavit  in  regard  to 
his  order  on  file  to  dismiss  the  suit  could  not  and  does  not 
show  that  the  affidavits  filed  in  pursuance  of  that  order  were 
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read  and  considered  by  the  court  in  passing  upon  the  motion 
to  dismiss  the  suit  as  to  David  Timmerman,  and  the  order 
of  the  court  overruling  a  motion  to  strike  affiavits  of  au- 
thority from  the  files  does  not  show  that  the  affidavits  re- 
ferred to  were  those  of  Monroe  Barnes  and  the  solicitor 
which  are  contained  in  the  transcript  of  the  record,  or  that 
those  affidavits  were  read  and  considered  by  the  court  in 
passing  upon  the  motion  to  dismiss  the  suit  as  to  Lena  Bell- 
inger. 

The  instrument  signed  by  David  Timmerman  and  filed 
in  the  cause  on  January  8,  1903,  was,  in  effect,  a  stipulation 
on  his  part  that  the  suit  should  be  dismissed  as  to  him  and 
that  he  would  not  further  contest  the  will  of  Elizabeth  Tim- 
merman. As  a  stipulation  it  became  a  part  of  the  record 
when  filed  in  the  cause.    Dilworih  v.  Curts,  139  111.  508. 

The  motions  to  set  aside  the  order  entered  herein  at  the 
April  term,  1905,  of  this  court,  and  to  strike  from  the  rec- 
ord the  direction  of  David  Timmerman  for  the  dismissal  of 
the  cause  as  to  him,  and  to  strike  from  the  record  the  mo- 
tions of  Henderson,  will  be  denied,  and  the  motion  to  strike 
from  the  record  the  affidavits  of  Frank  R.  Henderson  will 
be  allowed. 

After  striking  out  those  portions  of  the  transcript  which 
have  no  proper  place  in  the  record  there  remains  a  direc- 
tion by  David  Timmerman  to  dismiss  the  suit,  and  an  order 
or  decree  of  court  dismissing  .the  bill  as  to  him  in  compli- 
ance with  such  direction.  Nothing  appears  from  the  record 
to  show  that  this  order  or  decree  was  not  properly  entered 
under  such  direction,  and  hence  the  error,  if  any,  in  dismiss- 
ing the  bill  as  to  David  Timmerman  does  not  appear  upon 
the  face  of  the  record,  and  cannot,  therefore,  be  considered. 
Kalish  v.  City  of  Chicago ,  219  111.  133. 

The  order  of  the  court  dismissing  the  bill  for  want  of 
authority  to  bring  suit  recites  that  such  order  is  based  upon 
a  motion  which  is  identified  in  the  order  and  that  we  think 
makes  that  motion  a  part  of  the  record,  and  as  the  two  mo- 
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tions  of  Henderson  to  dismiss  were  identical  they  should  Be 
regarded  as  one.  The  evidence  upon  the  question  of  the 
authority  of  the  solicitor  to  file  the  bill  not  being  before  us, 
it  must  be  presumed  that  the  court  heard  evidence  sufficient 
to  warrant  its  finding  which  was  preserved  in  the  decree, 
to  the  effect  that  "there  was  not  authority  at  the  time  the 
suit  was  brought."  Such  finding  is  one  of  fact,  and  not  one 
of  law,  as  contended  by  appellants,  and  is  sufficient  to  sus- 
tain the  action  of  the  court  in  dismissing  the  suit  as  to  Lena 
Bellinger. 

Inasmuch  as  it  does  not  appear  from  the  record  that  the 
circuit  court  erred  in  entering  the  decrees  complained  of, 
those  decrees  will  be  affirmed.  ^^^^^^^  ^^^^^^^ 


The  Free  Home  Building,  Loan  and  Homestead  Ass'n 

V. 

Mary  L.  Edwards  et  al. 
Opinion  Hied  October  2^,  ipo6, 

1.  Loan  associations — to  avoid  penalties  of  usury,  loans  must 
be  made  in  manner  provided  by  statute.  To  avoid  the  penalties  of 
usury,  a  loan  association  must  conduct  its  business  and  make  its 
loans  in  accordance  with  the  provisions  of  the  statute,  otherwise  it 
is  just  as  illegal  for  a  loan  association  to  charge  more  for  a  loan 
than  is  allowed  by  the  interest  laws  as  it  would  be  for  a  private 
person  to  do  so. 

2.  Same — power  to  make  by-laws  is  in  shareholders,  and  not  in 
board  of  directors.  Under  the  Homestead  and  Loan  Associations  act 
of  1879  ^he  power  to  make  by-laws  rests  in  the  shareholders  of  the 
association  and  not  in  the  board  of  directors,  nor  is  the  law-making 
power  vested  elsewhere  by  the  amendments  of  1891  and  1893. 

3.  Same — loan  made  in  pursuance  of  directors'  resolution  is  not 
made  in  pursuance  of  by-law.  Loans  made  in  pursuance  of  a  reso- 
lution of  the  board  of  directors  of  a  homestead  and  loan  association 
organized  under  the  act  of  1879  ^^^  "^^  made  in  pursuance  of  a  by- 
law, and  the  fact  that  the  directors  acted  in  good  faith  and  that  all 
loans  were  thereafter  made  in  the  same  manner  does  not  make  the 
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resolution  a  valid  by-law  nor  estop  a  borrower  from  raising  the  de- 
fense of  usury. 

4.  Same — when  shareholder  is  not  estopped  to  raise  defense  of 
usury.  By  accepting  a  loan  and  paying  the  premium  and  usurious 
charges  thereon  a  shareholder  is  not  estopped  to  raise  the  defense 
of  usury,  upon  the  ground  that  the  loan  was  not  made  in  pursuance 
of  any  by-law  of  the  association  but  in  pursuance  of  a  resolution  of 
the  board  of  directors,  where  it  does  not  appear  the  shareholder  had 
any  knowledge  of  the  resolution  or  that  it  was  published  or  brought 
to  the  attention  of  its  existing  or  subsequent  shareholders.  {Collins 
V.  Cobe,  202  111.  469,  distinguished.) 

5.  Same — party  procuring  loan  is  not  obliged  to  inform  himself 
whether  loan  association  is  obeying  the  law.  One  procuring  a  loan 
from  a  homestead  and  loan  association  is  not  obliged  to  inform  him- 
self as  to  whether  the  association  is  loaning  money  in  accordance 
with  the  law  or  what  efforts  have  been  made  by  it  to  comply  with 
the  law,  and  in  the  absence  of  knowledge  of  a  by-law  and  acquies- 
cence therein  for  a  considerable  time  there  can  be  no  estoppel  to 
question  its  validity. 

6.  Ultra  vires — when  performance  does  not  validate  contract. 
Where  a  corporation  has  no  power  to  make  a  particular  contract, 
performance  on  either  side  does  not  give  such  contract  validity. 

AppEai.  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding. 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court 
affirming  the  decree  of  the  circuit  court  dismissing  com- 
plainant's bill  for  want  of  equity. 

The  following  statement  of  the  case  made  by  the  Appel- 
late Court  is  adopted : 

"April  9, 1894,  Mary  L.  Edwards  subscribed  for  twenty- 
five  shares  of  the  stock  of  said  association  and  was  granted 
a  loan  of  $2500,  with  interest  at  the  rate  of  six  per  cent  per 
annum,  such  interest  to  be  paid  monthly,  in  installments  of 
$12.50  each.  She  also  agreed  to  pay  $12.50  per  month  on 
said  twenty-five  shares  of  stock  and  a  premium  of  $1200  in 
monthly  installments  of  $12.50  each,  and  all  fines  lawfully 
assessed  against  her.  These  terms  and  conditions  were  evi- 
denced by  her  promissory  note  of  that  date.    In  this  note  it 
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was  further  provided  that  in  case  said  installments  of  inter- 
est or  premium  should  remain  unpaid  six  months  after  the 
same  became  due,  then  the  whole  of  said  principal  and  inter- 
est, without  deducting  the  premiums  paid  or  interest  there- 
on, should  become  due  and  payable,  and  that  in  case  said 
interest,  installments  and  premiums  should  be  paid  as  provi- 
ded until  said  twenty-five  shares  of  stock  have  reached  the 
matured  value  of  $ioo  each,  then  said  principal  indebted- 
ness should  be  paid  by  the  cancellation  of  said  stock.  To 
secure  said  note  Mary  L.  Edwards  and  her  husband  on  the 
same  date  executed  and  delivered  to  the  association  their 
mortgage  deed  conveying  certain  premises  therein  described. 
Appellees  made  payments  in  accordance  with  the  terms  of 
said  note  until  they  had  paid  the  following  sums :  On  stock 
$987.50,  on  premium  $986.25,  and  on  interest  $1036.24,  a 
total  of  $3010.  The  terms  and  conditions  of  the  note  and 
mortgage  were  agreed  upon  by  private  contract  between  ap- 
IDcllees  and  the  secretary  of  the  association.  April  16,  T903, 
appellant  filed  a  bill  to  foreclose  the  mortgage.  Appellees 
answered,  alleging,  among  other  things,  that  appellant  was 
guilty  of  usury,  in  that  the  money  borrowed  was  not  offered 
for  loan  in  open  meeting  to  the  highest  bidder,  nor  was  the 
loan  made  in  compliance  with  any  by-law  fixing  the  rate  of 
interest,  either  with  or  without  premium,  and  providing  that 
loans  shall  be  made  in  the  order  of  priority  of  application, 
but  that  the  board  of  directors  of  appellant  from  time  to 
time  arbitrarily  fixed  the  rate  of  premium  and  interest; 
that  the  amounts  exacted  by  way  of  fines,  premiums  and  in- 
terest are  usurious ;  denies  that  appellee  Mary  L.  Edwards 
is  in  default  in  any  payment  of  dues,  interest  or  premiums, 
and  also  denies  that  she  was  indebted  to  appellant  in  any 
sum  whatever  at  the  time  of  the  filing  of  said  bill.  By  an 
amendment  to  the  answer  these  matters  of  defense  were 
more  fully  set  up.  Appellant  filed  a  general  replication  to 
the  original  answer  and  a  special  replication  to  the  amended 
answer.    The  cause  was  referred  to  a  master,  who  took  the 
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testimony  and  reported  to  the  court  that  there  was  due  to 
appellanf  the  sum  of  $2026.86  and  costs  and  expenses  of  the 
proceeding,  which  was  a  lien  on  said  premises,  and  that  ap- 
pellant was  entitled  to  a  foreclosure  of  the  mortgage  and  a 
sale  of  the  premises  for  the  purpose  of  satisfying  its  said  lien. 
Upon  the  hearing  before  the  chancellor  the  objections  to  the 
master's  report  were  ordered  to  stand  as  exceptions  to  such 
report.  The  decree  of  the  circuit  court  is  that  the  terms  and 
provisions  of  appellant's  loan  are  usurious,  and  that  prior  to 
exhibiting  its  bill  of  complaint  the  indebtedness  in  question 
had  been  fully  paid  and  satisfied.  Accordingly  the  excep- 
tions to  the  master's  report  were  sustained  and  the  bill  was 
dismissed  for  want  of  equity.  Thereafter  appellant  per- 
fected this  appeal." 

Pattison  &  Shaw,  for  appellant : 

A  by-law  is  a  rule  or  law  adopted  by  a  corporation  or  as- 
sociation for  the  regulation  of  its  own  actions  and  concerns 
and  the  rights  and  duties  of  the  members  among  themselves. 
5  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  87;  Boisot  on  By- 
Laws,  par.  I ;  Flint  v.  Pierce,  99  Mass.  68. 

A  by-law  may  be  enacted  in  the  form  of  a  resolution. 

5  Am.  &  Eng.  Ency  of  Law,  (2d  ed.)  88;  i  Thompson  on 
Corporations,  par.  936 ;  Drake  v.  Railroad  Co.  7  Barb.  508 ; 
I  Thompson  on  Building  Associations,  sec.  42;   Thornton 

6  Blackledge  on  Building  and  Loan  Associations,  sec.  116. 

A  by-law  informally  adopted  may  be  subsequently  rati- 
fied, and  without  record  of  adoption  may  be  proved  by  usage 
and  acts  of  the  corporation  and  people  dealing  with  it.  Lock- 
wood  v.  Bank,  9  R.  I.  308. 

Appellees  are  estopped  to  deny  the  validity  of  the  by-law 
providing  for  a  fixed  rate  of  premium  and  interest.  Morri- 
son v.  Dorsey,  48  Md.  461 ;  Collins  v.  Cobe,  202  111.  469; 
Endlich  on  Building  Associations,  sec.  456 ;  4  Am.  &  Eng. 
Ency.  of  Law,  (2d  ed.)  1020;  Insurance  Co,  v.  Sortwell,  8 
Allen,  217;  Broch  v.  French,  116  111.  App.  15. 
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A  by-law  may  be  adopted  as  well  by  the  company's  con- 
duct and  the  acts  and  conduct  of  its  officers  as  by  an  express 
vote  or  an  adoption  at  a  meeting.  Bank  v.  Pinson,  58  Miss. 
421 ;  Morrison  v.  Dorsey,  48  Md.  461 ;  Hageman  v.  Sav- 
ings Ass.  25  Ohio  St.  186. 

Frederick  Mains,  for  appellees : 

The  loan  was  not  made  according  to  the  provisions  of 
the  act  under  which  the  association  was  incorporated,  in  that 
it  did  not  at  open  meetings  of  its  board  of  directors,  at  stated 
intervals,  offer  for  loan  the  funds  of  the  association,  as  re- 
quired by  statute  and  by  section  i  of  article  6d  of  its  by- 
laws. Building  Ass.  v.  Ekliind,  190  111.  257;  Jamieson  v. 
Jurgens,  195  id.  86;  Wightman  v.  Suddard,  93  111.  App. 
142;  Assets  Realization  Co.  v.  Wightman,  105  id.  618; 
Sargent  v.  Building  Ass.  1 14  id.  393. 

The  amendment  of  1891  provided  that  "any  such  associ- 
ation may,  by  its  by-laws,  dispense  with  the  offering  of  its 
money  for  bids  in  open  meeting,  and  in  lieu  thereof  loan  its 
money  at  a  rate  of  interest  and  premium  fixed  by  its  by- 
laws;" and  this  is  exclusive  of  any  other  method  of  dis- 
pensing with  the  original  plan  of  offering  the  preference  or 
priority  of  loan  in  open  meeting  to  the  highest  bidder,  as 
provided  by  the  statute  and  its  by-laws.  Garlick  v.  Build- 
ing  Ass.  1 16  111.  App.  311 ;  Sargent  v.  Building  Ass.  114  id. 
393;   Building  Ass.  v.  Eklund,  190  111.  257. 

The  resolution  adopted  by  the  board  of  directors  cannot 
have  the  force  and  effect  of  a  by-law,  as  the  power  to  adopt 
by-laws  was  by  express  provisions  of  the  statute  reserved  to 
the  stockholders,  and  the  board  of  directors  had  no  power 
to  adopt  by-laws.  Homestead  Loan  Association  act  of  1879, 
sees.  2,  3 ;  Garlick  v.  Building  Ass.  116  111,  App.  311 ;  Fritze 
V.  Building  Ass.  186  111.  194;  Building  Co.  v.  Landay,  219 
id.  168. 

The  exclusive  power  to  adopt  by-laws  being  reposed  in 
the  stockholders  in  the  first  instance,  it  follows  that  such 
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power  in  them  vested  is  exclusive,  and  it  cannot  be  taken 
away  by  implication.  Hence  the  stockholders  only  might  ex- 
ercise the  power  to  amend  the  by-laws,  if  legally  conferred, 
under  the  amendment  of  1891-  Building  Co.  v.  Landay,  219 
111.  168;  Fritze  v.  Building  Ass.  186  id.  194;  5  Am.  &  Eng. 
Ency.  of  Law,  (2d  ed.)  89;  Mc Arthur  v.  G.  B.  Co.  34  Wis. 
139;  Grand  Lodge  v.  Cohn,  20  111.  App.  344. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Whether  the  decree  of  the  circuit  court  and  judgment  of 
the  Appellate  Court  were  correct  or  not  depends  upon  the 
construction  and  effect  to  be  given  to  a  motion  or  resolution 
adopted  by  the  board  of  directors  of  appellant  May  23,  1892. 
Prior  to  that  date  there  appears  to  have  been  no  effort  made 
by  appellant  to  comply  with  the  provisions  of  the  act  of  1891, 
authorizing  it  to  dispense  with  offering  its  money  for  bids  in 
open  meeting  and  loan  it  at  a  rate  of  interest  and  premium 
fixed  by  its  by-laws,  deciding  the  preference  according  to 
the  priority  of  applications  for  loans.  At  a  meeting  of  the 
board  of  directors  held  May  23,  1892,  it  was  "moved  and 
seconded  the  interest  be  reduced  to  six  per  cent  and  the  pre- 
mium increased  to  forty-eight  per  cent;  carried."  There- 
after the  association  ceased  loaning  its  money  by  offering 
it  for  bids  in  open  meeting  and  pursued  the  method  provided 
in  the  act  of  1891.  Appellant  contends,  first,  that  this  mo- 
tion or  resolution  should  be  treated  and  held  as  a  valid  by- 
law, in  pursuance  of  the  act  of  1891 ;  and  second,  that  if 
the  board  of  directors  had  not  the  power  to  adopt  by-laws 
but  that  that  power  rested  in  the  stockholders,  Mary  L. 
Edwards,  being  a  stockholder,  has  acquiesced  in  the  action 
of  the  board  of  directors  so  long  that  she  should  be  held  to 
have  ratified  and  confirmed  such  action  of  the  board,  and  is 
now  estopped  from  questioning  it.  The  circuit  and  Appel- 
late Courts  held  against  appellant  on  these  contentions,  and 
these  are  the  material  questions  presented  for  our  consider- 
ation. 
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The  original  act  required  the  shareholders  to  adopt  a 
charter  and  by-laws  and  file  the  same  in  the  office  of  the 
Secretary  of  State.  It  was  then  made  the  duty  of  the  Sec- 
retary of  State  to  submit  the  by-laws  to  the  Attorney  Gen- 
eral for  his  approval,  and  if  he  approved  them,  a  certificate 
of  the  complete  organization  of  the  association  would  issue, 
"making  a  part  thereof  a  copy  of  all  papers'*  filed  in  the 
office  of  the  Secretary  of  State;  and  these  papers  were  re- 
quired to  be  recorded  in  the  office  of  the  recorder  of  deeds 
in  the  county  in  which  the  principal  office  was  located.  This 
court  held  in  Fritse  v.  Equitable  Building  and  Loan  Society, 
1 86  111.  183,  that  under  the  act  of  1879  the  power  to  make 
by-laws  w^as  conferred  upon  the  shareholders  of  the  asso- 
ciation, and  that  this  was  equivalent  to  the  exclusion  of 
such  power  from  the  board  of  directors.  It  was  also  held 
in  that  case  that  after  the  by-laws  were  adopted  by  the  stock- 
holders, approved  by  the  Attorney  General  and  recorded  as 
required  by  statute,  no  power  existed  in  the  association  to 
amend  them.  The  amendments  of  1891  and  1893  do  not 
purport  to  change  the  by-law-making  power  of  the  associa- 
tion but  leave  it  where  it  was  vested  by  the  original  act. 
Garlick  v.  Mutual  Loan  and  Building  Ass.  116  111.  App.  311. 

There  is  a  distinction  between  this  case  and  Collitis  v. 
Cobe,  202  111.  469.  In  that  case  the  stockholders  adopted  a 
by-law  prior  to  the  amendment  of  1891,  authorizing  it  to 
loan  its  money  at  a  fixed  rate  of  interest  and  premium. 
After  the  passage  of  that  amendment  this  by-law  was  not 
re-enacted  but  was  acted  upon  by  the  association  and  share- 
holders in  making  loans.  Collins  applied  for  a  loan  in  Sep- 
tember, 1892,  at  a  premium  of -five  per  cent  per  annum,  and 
the  note  and  mortgage  recited  that  the  premium  was  bid  to 
secure  the  loan  under  the  by-laws  of  the  association.  The 
by-law  was  adopted  by  the  proper  authority  to  adopt  by- 
laws and  appears  to  have  been  in  proper  form.  The  only 
question  raised  as  to  its  validity  was,  that  it  was  adopted 
before  the  passage  of  the  amendment  to  the  statute  author- 
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izing  loans  to  be  made  in  the  manner  provided  by  the  by- 
law and  was  not  re-adopted  by  the  stockholders  after  the 
amendment  of  1891  became  a  law.  It  was  there  held  that 
the  borrowers  were  estopped  from  disputing  the  existence 
of  the  by-law  by  their  recognition  of  it  in  procuring  the  loan 
in  pursuance  of  its  provision.  In  the  case  at  bar  there  was 
no  by-law,  but  simply  a  motion  made  and  carried  by  the 
board  of  directors,  and  there  is  nothing  in. this  record  to  in- 
dicate appellees'  knowledge  of  or  acquiescence  in  it,  unless 
it  be  from  the  mere  procuring  of  the  loan  and  paying  the 
premium  thereon.  There  is  not  the  slightest  evidence  that 
appellees  had  any  knowledge  on  the  subject  of  whether  the 
loan  was  made  by  authority  of  the  resolution  adopted  by 
the  board  of  directors  or  of  a  by-law  adopted  by  the  stock- 
holders. All  appellees  did  was  to  make  application  for  and 
secure  the  loan  and  then  pay  the  charges  thereon  up  to 
eleven  months  before  the  foreclosure  proceedings  were  be- 
gun. There  is  no  evidence  that  the  resolution  of  the  board 
of  directors  was  ever  published  for  distribution  among  its 
stockholders,  or  that  those  who  became  stockholders  after 
its  adoption  were  informed  of  its  existence  when  they  sub- 
scribed for  stock.  We  do  not  think  appellees  were  obliged 
to  inform  themselves  of  whether  the  association  was  loaning 
its  money  in  accordance  with  law  or  just  what  efforts  it 
had  made  to  comply  with  the  law.  It  is  well  known  that 
persons  borrowing  from  homestead  and  loan  associations 
usually  accept  the  terms  made  by  the  association  without 
any  knowledge  or  investigation  of  the  regularity  of  its 
method  of  doing  business.  Where  the  by-law  under  which 
the  loan  is  made  is  known  to  and  recognized  by  the  bor- 
rower at  the  time  of  procuring  the  loan,  and  is  acquiesced  in 
for  a  considerable  time  therea'fter,  there  is  reason  for  hold- 
ing that  he  is  estopped  from  questioning  its  validity.  Such, 
however,  is  not  the  case  here. 

Section  11  of  the  Homestead  and  Loan  Association  act 
provides  that  "no  interest,  premiums,  fines  nor  interest  on 
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such  premiums  that  may  accrue  to  said  corporation,  accord- 
ing to  the  provisions  of  this  act,  shall  be  deemed  usurious," 
etc.  It  will  be  seen  that  by  the  terms  of  the  act  itself,  in 
order  to  avoid  the  penalties  of  usury  the  association  must 
conduct  its  business  and  make  its  loans  in  accordance  with 
the  provisions  of  the  statute.  The  board  of  directors  having 
no  power  to  enact  a  by-law  authorizing  loans  to  be  made  in 
accordance  with  the  amendment  of  1891,  loans  made  in  the 
manner  provided  by  said  amendment  were  not  in  accord- 
ance with  the  provisions  of  the  statute,  but  were  in  violation 
thereof.  The  fact  that  the  directors  may  have  acted  in  good 
faith  in  adopting  the  resolution  of  May  23,  1892,  and  the 
further  fact  that  thereafter  all  its  loans  were  made  in  ac- 
cordance with  said  resolution  and  that  appellees  secured  a 
loan  and  paid  the  charges  thereon  for  several  years,  does  not 
make  the  resolution  a  valid  by-law  nor  estop  appellees  from 
setting  up  the  defense  of  usury.  Here  the  corporation  never 
attempted,  by  the  only  power  having  authority  to  adopt  by- 
laws, to  adopt  a  by-law  authorizing  the  association  to  dis- 
pense with  offering  its  money  for  bids  in  open  meeting  and 
in  lieu  thereof  loan  its  money  at  a  fixed  rate  of  interest  and 
premium.  Clearly,  therefore,  the  loan  was  not  made  in  ac- 
cordance with  the  provisions  of  the  act  under  which  appel- 
lant was  incorporated,  but  was  made  in  violation  of  it  and 
was  usurious.  By  no  act  of  the  stockholders,  the  by-law- 
making  power  of  the  association,  was  any  attempt  ever 
made  to  adopt  a  by-law  authorizing  loans  to  be  made  at  a 
fixed  rate  of  interest  and  premium.  The  board  of  directors 
had  no  more  power  under  the  statute  to  adopt  such  method 
of  making  loans  than  the  attorney  and  secretary  of  the  as- 
sociation would  have  had,  and  to  hold  that  because  the 
board  of  directors  adopted  and  pursued  that  method  for  a 
number  of  years,  during  which  time  appellees  negotiated 
a  loan  and  paid  the  premiums  and  interest  thereon,  would 
legalize  the  transaction,  would  be  to  nullify  the  statute. 
The  association  is  in  no  better  position  than  it  would  have 
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been  if  there  had  been  no  statute  providing  a  method  of 
making  such  loans.  The  authorities  are  clear  that  where  a 
corporation  has  no  power  to  contract,  performance  on  either 
side  will  not  give  the  unlawful  contract  validity.  {National 
Home  Building  and  Loan  Ass.  v.  Home  SanAngs  Bank,  i8i 
111.  35.)  Usury  is  prohibited  by  our  statute,  and  while 
homestead  and  loan  associations  are  authorized  to  charge 
more  than  the  rate  of  interest  allowed  by  our  interest  laws, 
they  can  only  do  so  by  a  compliance  with  the  act  under 
which  they  are  incorporated.  {Borrowers'  and  Investors' 
Building  Ass.  v.  Eklund,  190  111.  257;  Jamieson  v.  /wr- 
gensj  195  id.  86.)  It  is  just  as  illegal  and  contrary  to  pub- 
lic policy  for  associations  like  appellant  to  charge  more  for 
a  loan  than  is  allowed  by  our  interest  laws,  without  a  com- 
pliance with  the  provisions  of  the  statute  authorizing  them 
to  do  so,  as  it  would  be  to  charge  a  usurious  rate  in  the  ab- 
sence of  the  statute.  In  the  Fritze  case,  supra,  the  associa- 
tion sought  to  avoid  liability  under  a  by-law  or  resolution 
adopted  by  the  board  of  directors  April  23,  1892,  appoint- 
ing and  employing  Fritze  as  manager  of  agencies  for  one 
year,  and  it  was  contended,  even  if  the  corporation  had  not 
authority  to  make  the  contract,  it  was  in  good  faith  per- 
formed by  Fritze,  and  as  the  corporation  had  received  the 
full  benefit  of  his  services  it  could  not  avail  itself  of  the 
defense  of  ultra  vires,  and  on  this  subject  the  court  said 
(p.  199)  :  "The  doctrine,  however,  that  a  corporation  can 
not  avail  itself  of  the  defense  of  ultra  vires  when  a  contract 
has  been  in  good  faith  performed  by  the  other  party  and  the 
corporation  has  had  the  full  benefit  of  its  performance,  was 
never  held  to  have  any  application  where  such  contract  is 
immoral  or  illegal  or  prohibited  by  statute,  or  where  its  en- 
forcement would  be  against  public  policy." 

The  payment  of  usurious  interest  and  other  charges 
made  by  appellee  was,  under  the  circumstances,  not  a  rec- 
ognition of  the  validity  of  the  resolution  of  the  board  of 
directors  as  a  by-law.    Appellant,  by  reason  of  its  failure  to 
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comply  with  the  act  under  which  it  was  organized  and  doing 
business,  occupied  no  better  position  than  would  an  individ- 
ual who  had  charged  a  higher  rate  of  interest  than  is  al- 
lowed by  statute. 

We  are  of  opinion  the  Appellate  Court  properly  affirmed 
the  decree  of  the  circuit  court  dismissing  appellant's  bill, 
and  the  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


MYRTI.E  G.  Mahler  et  al. 

V. 

Hercules  Sanche. 

Opinion  filed  October  ^j,  ipo6. 

1.  Trusts — when  a  contract  does  not  create  a  trust  relation.  A 
contract  whereby  one  party  agrees  to  loan  money  to  another  and 
furnish  him  goods  at  a  discount,  to  enable  the  latter  to  establish  an 
office  for  the  sale  of  such  goods,  the  latter  agreeing  to  devote  his  en- 
tire time  to  the  business,  make  monthly  settlements  and  re-pay  the 
amount  advanced,  with  interest,  within  one  year,  does  not  create 
a  trust  relation. 

2.  Injunction — when  bill  to  enjoin  manufacture  of  article  will 
not  lie,  A  bill  to  enjoin  the  defendant  from  manufacturing  and 
selling  an  article  alleged  to  imitate  one  made  by  the  complainant, 
for  which  the  defendant  was  formerly  agent,  will  not  lie  where  it 
does  not  appear  that  the  article  was  patented,  or  that  the  defendant, 
while  in  complainant's  employ,  obtained  knowledge  of  secrets  en- 
abling him  to  manufacture  such  article,  or  that  the  latter  resembles 
the  one  made  by  the  complainant  except  in  name. 

Writ  oi?  Error  to  the  Branch  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  writ  of  error  to  the 
Circuit  Court  of  Cook  county;  the  Hon.  R.  S.  Tuthill, 
Judge,  presiding. 

F.  M.  BuRWASH,  for  plaintiflfs  in  error. 

Edward  J.  Hill,  for  defendant  in  error. 
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Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  case  was  before  us  at  the  December  term,  1905,  on 
writ  of  error  prosecuted  by  the  defendant  in  error  in  this 
case,  to  which  reference  is  made  for  a  statement  of  facts. 
(Sanche  v.  Mahler,  219  III.  349.)  As  was  said  in  that 
case :  "The  decree  of  the  trial  court  consisted  of  two  parts, 
namely,  awarding  a  perpetual  injunction  and  providing  for 
an  accounting.  The  Appellate  Court  sustained  the  injunc- 
tion, but  held  the  accounting  in  abeyance  until,  on  further 
investigation,  it  should  be  made  to  appear  that  in  commenc- 
ing this  suit  plaintiff  in  error  has  not  been  guilty  of  laches, 
and  reversing  the  decree  and  remanding  the  cause  with  di- 
rections." We  there  held  that,  inasmuch  as  the  part  of  the 
decree  which  was  final  and  was  affirmed  by  the  Appellate 
Court  was  in  favor  of  plaintiff  in  error,  (defendant  in  error 
here,)  he  was  not  entitled  to  have  the  judgment  of  the  Ap- 
pellate Court  reviewed.  Plaintiffs  in  error,  who  were  de- 
fendants in  the  trial  court,  now  bring  the  case  here  on  writ 
of  error  to  the  Appellate  Court. 

It  is  very  apparent  that  the  bill  in  this  case  is  predicated 
upon  the  contract  between  defendant  in  error  and  Potter,  of 
March  15,  1895,  and  the  supposed  trust  relations  between 
the  parties,  arising  from  their  relations  to  each  other  under 
and  by  virtue  of  said  contract.  We  do  not  construe  said 
contract  to  have  made  Potter  defendant  in  error's  trustee. 
Said  contract  gave  Potter  permission  to  establish  an  office 
in  Chicago  for  the  purpose  of  selling  in  the  State  of  Illinois, 
except  in  nine  counties,  the  productions  and  inventions  of 
defendant  in  error  for  the  curing  of  disease.  Potter  agreed 
to  devote  his  time  to  the  business  until  otherwise  agreed  be- 
tween the  parties.  Defendant  in  error  agreed  to  furnish 
Potter  goods  at  a  discount  of  sixty  per  cent  from  the  retail 
price  list,  Potter  to  make  settlement  every  thirty  days.  De- 
fendant in  error  also  agreed  to  advance  Potter  sufficient 
funds  to  furnish  and  equip  the  Chicago  office  in  accordance 
with  a  schedule  accompanying  the  contract,  and  allow  Potter 
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to  draw  on  him  for  $35  per  week  for  four  weeks.  The  con- 
tract further  provided  that  the  amount  advanced  under  its 
terms  should  be  re-paid  by  Potter  within  one  year,  with  inter- 
est at  six  per  cent  per  annum.  The  contract  was  signed  for 
defendant  in  error  by  his  wife,  whose  authority  to  do  so  is 
not  disputed.  The  sum  of  $425  appears  to  have  been  loaned 
Potter  under  the  terms  of  the  contract  and  goods  to  the 
amount  of  $168  were  shipped  to  him  by  defendant  in  error. 
April  3,  1895,  Potter  wrote  defendant  in  error  that  he  had 
drawn  on  him  for  $70,  in  accordance  with  the  terms  of  their 
agreement.  The  letter  stated,  "the  above  amount  is  for  one 
week's  drawing,  $35,  and  $35  is  for  desk."  April  5  an  em- 
ployee of  defendant  in  error  wrote  Potter  defendant  in  er- 
ror was  away  from  home  and  the  letter  would  be  referred 
to  him  when  he  returned.  April  23  Potter  wrote  defendant 
in  error  that  he  had  sold  out  the  oxydonors  on  hand  and  re- 
quested one  dozen  instruments  to  be  shipped  by  first  express. 
In  this  letter  he  stated  that  on  account  of  defendant  in  error 
being  absent  and  of  no  money  being  sent  him  as  agreed  in 
the  contract,  he  had  used  the  proceeds  of  sales  for  advertis- 
ing, etc.  The  receipt  of  this  letter  was  acknowledged  April 
25  by  a  clerk  of  defendant  in  error,  who  wrote  that  in  de- 
fendant in  error's  absence  goods  could  only  be  sent  C.  O.  D. 
This  letter  contained  a  statement  of  the  account  for  goods 
previously  shipped  to  Potter  and  requested  a  remittance. 
May  4  Potter  wrote  defendant  in  error  that  owing  to  his 
failure  to  comply  with  the  written  contract  of  March  15  he 
would  hold  him  responsible  for  damages.  The  subsequent 
correspondence  is  not  necessary  to  be  quoted,  as  no  further 
business  appears  to  have  been  transacted  between  the  par- 
ties. Defendant  in  error  does  not  pretend  that  he  complied 
with  the  terms  of  the  written  agreement  on  his  part  or  offer 
any  excuse  for  failing  to  do  so.  On  May  8  his  wife  wrote 
Potter  she  and  her  husband  had  just  returned  from  an  ab- 
sence since  the  March  preceding  and  expressed  her  surprise 
at  his  letter  of  May  4.     She  stated  that  defendant  in  error 
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claimed  she  had  no  right  to  make  the  contract  and  that  he 
would  not  perform  its  terms  any  further,  and  requested 
Potter  to  return  the  contract  to  her.  Thereafter  Potter  was 
engaged  until  some  time  in  1898  in  the  manufacture  and  sale 
of  the  instrument  called  "Oxygenor,"  which  the  bill  alleges 
is  a  close  imitation  of  "Oxydonor." 

The  Appellate  Court  held  that  the  contract  did  not  make 
Potter  trustee  for  defendant  in  error,  "except  in  a  general 
sense."  We  do  not  see  how  it  made  him  a  trustee  in  any 
sense.  It  is  stated  in  the  brief  and  argument  of  counsel  for 
defendant  in  error  that  "the  bill  in  this  case  was  fashioned, 
the  decree  was  formed  and  the  entire  litigation  therein  has 
been  conducted  upon  the  principles  enunciated"  in  D(wis  v. 
Hamlin,  108  111.  39.  We  do  not  regard  that  case  as  conclu- 
sive of  the  question  here  involved,  for  in  that  case  Davis 
was  the  trusted  employee  of  Hamlin,  while  here  no  such  re- 
lation existed  between  the  parties.  Defendant  in  error  was 
simply  loaning  Potter  money  and  selling  him  goods  on  tiine 
to  enable  him  to  go  into  business  for  himself.  Defendant 
in  error  retained  no  interest  in  or  lien  upon  the  property 
furnished  Potter.  If  Potter  failed  to  re-pay  the  money  bor- 
rowed or  to  settle  for  the  goods  purchased  the  law  afforded 
a  complete  and  adequate  remedy,  and  in  this  we  are  in  accord 
with  the  Appellate  Court,  for  in  the  opinion  of  that  court  it 
is  said:  "If  he  [Potter]  is  to  be  regarded  as  such  trustee  in 
any  sense,  it  must  be  upon  grounds  independent  of  the  con- 
tract." 

The  Appellate  Court  held  that  plaintiffs  in  error  were 
trustees  for  the  defendant  in  error  and  liable  to  account  to 
him,  not  by  virtue  of  the  contract  between  him  and  Potter, 
"but  upon  other  grounds  stated  in  the  bill."  These  "other 
grounds  stated  in  the  bill,"  as  appears  from  the  opinion  of 
that  court,  are  allegations  that  Potter  and  plaintiffs  in  error 
used  the  means  furnished  by  defendant  in  error  to  manufac- 
ture and  sell  an  imitation  of  oxydonor,  representing  it  to  be 
the  latest  and  best  production  of  defendant  in  error,  thereby 
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seeking  to  supplant  his  instrument  and  trade.  We  find  no 
satisfactory  evidence  to  support  these  allegations.  Whether 
oxydonor  was  protected  by  patents  at  the  time  the  agree- 
ment was  made  between  Potter  and  defendant  in  error  is 
somewhat  diflScult  to  determine  from  the  testimony.  It  ap- 
pears from  the  evidence  of  defendant  in  error  that  he  at  one 
time  manufactured  an  instrument  called  "Electropoise,"  and 
that  it,  or  certain  parts  of  it,  were  the  subject  of  letters  pat- 
ent. When  asked  if  any  of  his  patents  applied  to  oxydonor 
he  said  they  did  not,  and  afterwards  said,  "The  thing  that 
I  call  oxydonor  is  one  of  the  subjects  of  my  patents."  The 
bill  does  not  ask  for  an  injunction  to  prevent  the  infringe- 
ment of  a  patent.  If  it  did  it  could  not  be  maintained,  for 
jurisdiction  in  such  cases  is  vested  exclusively  in  the  Federal 
courts.  (Montgomery  Palace  Stock  Car  Co.  v.  Street  Stable 
Car  Line,  142  111.  315.)  If  it  be  assumed  that  the  instru- 
ment was  not  protected  by  a  patent,  any  one  had  a  right 
to  imitate  it.  On  this  subject  the  court  said  in  Candee, 
Swan  <&•  Co.  v.  Deere  &  Co,  54  111.  439 :  "Appellees  have  no 
patent  upon  any  portion  of  their  plows.  Any  one,  therefore, 
has  a  perfect  right  to  make  plows  in  their  exact  similitude, 
even  to  'the  curve  of  the  mould-board'  and  *the  tip  of  the 
handles,' — in  the  minutest  as  well  as  in  the  most  important 
points."  There  is  no  allegation  in  the  bill  that  Potter,  while 
in  the  employ  of  defendant  in  error,  obtained  knowledge  of 
any  secret  in  connection  with  the  making  or  manufacture  of 
the  oxydonor,  and  if  there  was,  the  evidence  was  insufficient 
to  sustain  it.  The  allegation  in  the  bill  is,  that  Potter  and 
Mahler  sometimes  held  out  to  customers  that  the  oxygenor 
instrument  was  the  genuine,  latest  and  best  device  of  de- 
fendant in  error,  and  at  other  times  that  Potter,  by  his  for- 
mer relations  with  defendant  in  error,  obtained  his  secret 
formulae,  and  at  other  times  that  Mahler  alone  knew  the 
secret  formulae.  Nowhere  does  the  bill  allege  that  either  of 
them  knew  the  secret,  if  there  was  one.  There  is  no  descrip- 
tion given  in  the  testimony  of  the  mechanism,  construction 
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or  methods  of  use  of  either  the  oxydonor  or  oxygenor  in- 
struments from  which  any  clear  idea  can  be  formed  of  their 
parts  and  appearance.  In  the  brief  of  plaintiffs  in  error  is 
a  picture  of  a  "Perfected  Oxygenor  King,"  which  appears 
to  consist  of  a  round  cylinder  or  tube  to  each  end  of  which 
a  cord  is  fastened.  At  the  other  ends  of  the  cords  are  round 
discs  to  which  bands  are  attached,  apparently  to  be  fas- 
tened to  some  part  of  the  person  when  in  use.  We  get  the 
impression  the  cylinder  or  tube  is  filled  with  some  substance 
which  is  supposed  to  communicate,  by  means  of  the  cords 
attached,  certain  effects  to  the  body.  To  what  extent  this 
instrument  is  like  the  oxydonor  we  cannot  tell  from  this 
record.  Defendant  in  error  himself  testified  that  there  was 
no  secret  in  the  filling  of  the  instrument,  but  that  it  was 
simply  a  matter  of  scientific  knowledge, — as  he  said,  the 
same  thing  as  the  practice  of  medicine  or  law.  It  is  impos- 
sible to  tell  from  the  proof  in  this  record  whether  there  is  a 
great  similarity  between  the  oxydonor  and  oxygenor  instru- 
ments, or  whether  there  is  a  wide  difference  between  them. 
The  bill  alleges  that  the  oxygenor  instrument  was  a  close 
imitation  of  the  oxydonor  instrument,  but  no  witness, — not 
even  the  defendant  in  error  himself, — undertakes  to  describe 
their  resemblance  or  tell  wherein  one  is  like  the  other.  The 
nearest  approach  to  any  proof  on  this  subject  is  merely  as 
to  the  name.  We  are  unable  to  say  from  this  record  that 
the  oxygenor  instrument  was  not  as  meritorious  and  manu- 
factured and  sold  under  as  lawful  right  as  the  oxydonor  in- 
strument. 

As  in  the  view  we  take  of  this  case  defendant  in  error 
is  neither  entitled  to  an  injunction  nor  an  accounting,  the 
judgment  of  the  Appellate  Court  and  decree  of  the  circuit 
court  will  be  reversed  and  the  cause  remanded  to  the  circuit 
court  with  directions  to  dismiss  the  bill. 

Reversed  and  remanded. 
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Paui.  Christiansen 

The  Wiluam  Graver  Tank  Works. 
Opinion  filed  October  ^j,  ipo6. 

1.  Master  and  servant — when  servant  assumes  risk  of  injury. 
An  experienced  adult  servant  who  continues  to  work  with  a  ma- 
chine with  full  knowledge  that  certain  cog-wheels  are  partially  ex- 
posed and  not  sufficiently  guarded  assumes  the  risk  of  being  injured 
thereby,  and  cannot  recover  from  the  master  in  case  such  injury  is 
suffered. 

2.  Same — when  a  servant  is  charged  with  knowledge  of  danger 
from  known  defect.  While  the  rule  that  a  servant  assumes  the  or- 
dinary risks  of  his  employment  is  subject  to  the  limitation  that  he 
must  have  knowledge  not  only  of  the  existence  of  the  defective 
condition  but  also  of  the  danger  therefrom,  yet  if  the  danger  is  so 
obvious  as  to  be  apparent  to  a  person  of  ordinary  intelligence  the 
law  will  charge  the  servant  with  knowledge  of  the  danger. 

3.  C0NF1.ICT  OF  laws — when  law  of  a  foreign  State  controls  in 
personal  injury  case.  An  action  brought  in  this  State  by  an  em- 
ployee against  his  employer  to  recover  for  personal  injury  received 
while  performing  his  duties  in  a  foreign  State  in  which  the  contract 
of  employment  was  made  is  governed  by  the  law  of  the  foreign 
State,  even  though  the  action  is  transitory  and  may  be  brought  in 
this  State  if  service  can  be  had. 

4.  Same — proof  of  foreign  law  should  be  made  to  the  court  and 
not  to  the  jury.  To  prove  the  law  of  a  foreign  State  it  is  proper 
to  introduce  the  pertinent  statutes  and  reported  decisions  of  the 
courts  of  that  State  in  evidence  before  the  court  and  out  of  the 
presence  of  the  jury. 

5.  Pleading — when  foreign  law  need  not  be  specially  pleaded. 
In  a  personal  injury  case  by  a  servant  against  his  master  to  recover 
for  an  injury  received  in  a  foreign  State  in  which  the  contract  of 
employment  was  made,  the  defendant,  under  a  plea  of  not  guilty, 
may  introduce,  as  part  of  his  defense,  the  law  of  the  foreign  State, 
in  so  far  as  it  is  material,  to  show  that  he  is  not  liable  to  respond 
in  damages  for  plaintiff's  injury. 

6.  Waiver— w/ifn  objection  that  foreign  law  was  not  pleaded 
is  waived.  An  objection  that  the  defendant  in  a  personal  injury 
case  could  not  make  proof  of  the  law  of  the  foreign  State  because 
the  same  had  not  been  pleaded,  is  waived  where  the  only  objection 
to  the  introduction  of  the  proof  was  that  it  should  not  be  received 
in  the  absence  of  the  jury. 
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7.  Triai* — testimony  cannot  be  disregarded  because  witness  is  an 
employee  of  defendant.  The  jury  cannot  disregard  the  testimony 
of  witnesses  for  the  defendant  in  a  personal  injury  case  merely  be- 
cause they  were,  or  had  been,  in  the  defendant's  employ. 

8.  Same — when  limiting  argument  to  forty-five  minutes  is  not 
improper.  Limiting  the  oral  argument  in  a  personal  injury  case  to 
forty-five  minutes  on  a  side  is  not  an  abuse  of  the  court's  discretion, 
where  the  issues  are  not  complicated  and  the  testimony  is  not  vol- 
uminous nor  conflicting,  save  upon  one  or  two  points. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county ;  the  Hon.  AxEi.  ChyTraus,  Judge, 
presiding. 

Wing  &  Wing,  and  Ei*a,  Grover  &  Graves,  for  ap- 
pellant. 

LacknEr,  Butz  &  Mii,i.Er,  for  appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  an  action  on  the  case  commenced  by  the  appel- 
lant in  the  superior  court  of  Cook  county  against  the  appel- 
lee to  recover  damages  for  an  injury  to  his  right  hand  and 
arm,  necessitating  amputation  of  the  arm  below  the  elbow, 
alleged  to  have  been  sustained  by  him,  while  in  the  employ 
of  appellee,  by  having  the  same  crushed  between  the  wheels 
of  a  punching  machine  operated  by  appellee  by  steam  power 
and  used  for  punching  rivet  holes  in  heavy  steel  plates,  and 
upon  which  appellant,  at  the  time  of  his  injury,  was  work- 
ing as  a  helper  to  the  workman  in  charge  of  the  machine. 

The  declaration  contained  six  counts.  The  first  and 
third  counts  charged  the  appellee  with  negligence  in  failing 
to  properly  cover  the  cog-wheels  of  said  punching  machine 
so  as  to  prevent  the  appellant  from  coming  in  contact  with 
said  cogs  when  at  work  upon  said  machine ;  the  second,  in 
failing  to  warn  the  appellant  of  the  danger  he  incurred,  aris- 
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ing  from  the  unprotected  cog-wheels  upon  said  punching 
machine,  while  he  was  at  work,  which  danger  was  known  to 
the  appellee  and  unknown  to  the  appellant;  the  fourth,  in 
permitting  the  floor  near  said  cog-wheels  to  become  oily, 
greasy  and  slippery,  whereby  the  appellant  slipped  and  fell 
and  thrust  his  hand  and  arm  between  said  cog-wheels ;  the 
fifth,  in  that  the  space  wherein  appellant  was  directed  to 
work  in  and  about  said  punching  machine  was  cramped  and 
insufficient  in  size  and  was  improperly  lighted;  and  the 
sixth,  in  improperly  conducting  its  business  and  in  running 
said  punching  machine  in  an  improper  manner.  The  gen- 
eral issue  was  pleaded  and  a  trial  was  had,  which  resulted  in 
a  verdict  and  judgment  in  favor  of  the  appellee,  which  judg- 
ment has  been  affirmed  by  the  Appellate  Court  for  the  First 
District,  and  a  further  appeal  has  been  prosecuted  to  this 
court. 

The  punching  machine  was  constructed  of  iron,  was 
about  four  feet  high,  three  feet  long  and  ten  inches  wide  at 
its  narrowest  and  twenty-eight  inches  wide  at  its  widest 
point,  and  stood  east  and  west  upon  two  two-inch  planks  in 
the  shop  of  appellee.  The  punch  was  at  the  west  end  of  the 
machine,  and  the  gearing  which  propelled  the  punch,  con- 
sisting of  a  cog-wheel  forty  inches  in  diameter,  a  cog-wheel 
six  inches  in  diameter  and  a  shaft  about  three  feet  long, 
which  passed  through  the  small  cog-wheel,  with  two  pulleys 
and  a  large  drive-wheel  thereon,  was  at  the  east  end  of 
the  machine.  The  gearing  was  boxed  in  upon  the  south, 
east  and  north  sides,  the  west  side  being  partially  open.  A 
horizontal  board  ten  inches  wide,  nailed  at  the  ends  to 
posts,  passed  on  the  west  side  of  the  cog-wheels,  about 
thirty  inches  from  the  ground,  and  was  fitted  down  to  the 
shaft  which  passed  through  the  small  cog-wheel,  in  such 
manner  as  to  cover  those  portions  of  the  wheels  where  they 
meshed  together,  the  large  wheel  in  part  showing  above 
and  the  small  wheel  in  part  below  the  said  board.  There 
was  a  table  twenty-five  feet  long  situated  immediately  west 
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of  the  punching  machine,  which  could  be  moved  north  and 
south  and  upon  which  the  steel  plates  were  fastened  while 
being  punched.  The  workman  in  charge  of  the  machine 
stood  upon  the  west  side  of  said  table,  facing  east,  and  the 
helper  upon  the  east  side  of  the  table,  facing  west,  both 
standing  near  the  west  end  of  the  punching  machine  when 
the  machine  was  in  operation.  When  they  were  in  those 
positions  the  cog-wheels,  where  they  meshed,  were  about  two 
and  one-half  feet  in  the  rear  of  the  helper  and  in  the  rear 
of  the  east  end  of  the  punching  machine.  To  prevent  the 
punch,  when  at  work,  from  heating,  the  helper  placed  upon 
the  portion  of  the  plate  being  punched,  a  soapy,  oily  sub- 
stance. The  machine  was  constructed  so  it  would  punch 
in  the  same  sheet  more  than  one  row  of  holes.  If  more 
than  one  row  of  holes  was  to  be  punched,  the  workman 
in  charge  of  the  machine,  after  the  first  row  was  punched, 
marked  the  places  where  the  second  row  of  holes  was  to 
be  punched  with  a  pencil,  by  a  pattern,  in  which  event  it 
was  the  duty  of  the  helper  to  wipe  the  oil  and  soap  from 
the  plate  so  that  the  pencil  marks  would  show  plainly.  This 
he  did  with  cotton  waste  which  he  held  in  his  hand,  and  in 
some  instances  he  put  sand  upon  the  plate  before  he  wiped 
it  off.  On  the  occasion  when  appellant  was  injured  he  was 
acting  as  a  helper  to  Clay  Barrion,  and  the  punching  ma- 
chine was  being  used  to  punch  two  rows  of  holes  in  the  ends 
of  steel  plates,  which  plates  were  about  ten  feet  long.  The 
first  row  of  holes  had  been  punched,  and  the  appellant  had 
wiped  off  the  plate  preparatory  to  its  being  marked  by  Bar- 
rion for  the  second  row  of  holes.  He  had  just  completed 
the  cleaning  of  the  plate  and  Barrion  had  passed  from  the 
west  side  of  the  table  around  its  south  end  to  the  south  side 
of  the  punching  machine,  with  a  view  to  mark  the  second 
row  of  holes  upon  the  plate,  when  the  waste  in  the  right  hand 
of  appellant,  which  he  says  was  as  large  as  a  boy's  cap,  was 
caught  between  the  two  cog-wheels  and  appellant's  hand 
and  arm  were  drawn  between  the  cogs.  Appellant  called  for 
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help  and  Barrion  seized  him  around  the  body,  and  by  their 
united  effort  the  arm  was  pulled  out  from  between  the  cogs. 

The  appellant  was  twenty-eight  years  of  age  at  the  time 
he  was  injured.  He  had  worked  in  and  about  appellee's  shop 
at  different  times  for  a  number  of  years,  and  had  worked  upon 
punching  machines,  although  of  a  different  pattern  from  that 
upon  which  he  was  injured,  as  a  helper,  before  his  injury,  and 
upon  the  particular  machine  for  several  days  before  he  was 
hurt, — he  says  five  days,  but  a  number  of  witnesses  place  it 
at  as  long  a  time  as  two  weeks.  During  that  time  it  was 
his  duty  to  clean  and  oil  said  punching  machine  daily  and 
to  keep  the  floor  about  the  machine  in  proper  condition, 
and  the  cog-wheels  between  which  his  hand  and  arm  were 
caught  were  in  plain  view  from  where  he  performed  his 
work  at  the  time  he  cleaned  and  oiled  or  worked  at  the 
machine. 

Three  grounds  are  urged  in  this  court  as  reasons  for  sus- 
taining the  judgment  of  the  Appellate  Court:  First,  that 
the  appellant  was  guilty  of  contributory  negligence  in  flip- 
ping or  striking  the  waste  in  his  hand  against  the  lower  end 
of  said  board  at  the  point  where  the  cogs  meshed,  for  the 
purpose  of  knocking  off  the  sand  or  grease  therefrom ;  sec- 
ond, that  appellee  was  not  guilty  of  the  negligence  charged 
against  it  in  the  several  counts  of  the  declaration;  and 
third,  that  the  appellant  assumed  the  risk  of  being  injured 
by  means  of  the  cog-wheels  between  which  his  hand  and 
arm  were  crushed. 

It  appears  that  between  the  point  at  which  the  two  cog- 
wheels met  and  the  place  where  appellant  stood  while  per- 
forming his  work  was  located  the  ten-inch  board  heretofore 
referred  to,  the  lower  edge  of  which  ran  over  the  top  of  the 
shaft  upon  which  the  small  cog-wheel  was  situated,  and 
extended  down  two  and  one-half  inches  below  the  point  at 
which  the  cogs  upon  the  two  wheels  meshed  together.  The 
point  at  which  the  two  wheels  meshed  together  was  from 
fourteen  to  sixteen  inches  north  of  the  most  northerly  point 
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at  which  a  man  could  stand  when  working  upon  the  south 
side  of  the  punching  machine,  owing  to  the  construction 
of  the  machine.  There  was  also  a  rise  in  the  floor  of  six 
inches  just  west  of  the  ten-inch  board,  and  a  shelf  parallel 
to  and  below  the  board,  and  also  an  upright  board  extend- 
ing from  the  upper  edge  of  the  ten-inch  board  at  a  point 
just  west  of  the  large  cog-wheel,  to  the  height  of  that 
wheel.  The  appellant  testified  that  when  Barrion  came 
around  to  the  east  side  of  the  table  to  mark  the  plate  he 
stepped  back  and  turned  around  to  get  out  of  Barrion's  way, 
and  as  he  turned  around  he  lost  his  balance,  and  before  he 
knew  anything  more  his  hand  was  between  the  cogs;  that 
he  could  not  tell  whether  he  lost  his  balance  before  or  after 
he  got  the  waste  in  the  cogs.  Two  witnesses  testified  that 
after  appellant  had  wiped  off  the  plate,  and  just  as  he  was 
about  to  surrender  his  place  to  Barrion,  he  flipped  or  struck 
the  waste  which  he  held  in  his  right  hand  against  the  bot- 
tom of  the  ten-inch  board  back  of  him,  near  the  point  where 
the  cog-wheels  came  together,  and  that  his  hand  and  arm 
were  immediately  drawn  into  the  cogs. 

The  theory  of  the  appellee  that  the  appellant  was  en- 
gaged in  knocking  the  waste  against  the  lower  edge  of  the 
ten-inch  board,  and  in  so  doing  some  portion  of  the  waste 
came  in  contact  wath  the  cogs  of  the  small  wheel  and  the 
waste  and  the  hand  and  arm  of  appellant  were  drawn  in  be- 
tween the  cogs  of  the  two  moving  wheels,  is  amply  sup- 
ported by  the  evidence,  while  the  theory  of  appellant  that 
he  slipped  and  fell,  and  in  so  doing  thrust  his  hand  up- 
wards under  the  lower  edge  of  said  board  and  between  said 
cog-wheels,  we  think  is  inconsistent  with  many  of  the  un- 
controverted  facts  found  in  this  record.  The  appellant  was 
aware  of  the  location  of  said  cog-wheels  with  reference  to 
the  bottom  of  said  board,  and  from  his  experience  as  a  man 
must  have  known  it  would  be  dangerous  to  allow  said  waste 
to  come  in  contact  with  said  moving  cog-wheels  while  being 
held  in  his  hand,  and  the  evidence  fairly  tended  to  show 
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said  cog-wheels  were  amply  protected;  and  as  the  ques- 
tions of  negligence  and  contributory  negligence  are  usually 
questions  of  fact  for  the  jury  and  not  questions  of  law  for 
the  court,  in  view  of  all  the  facts  proven  in  this  case  we  are 
of  opinion  the  court  properly  submitted  the  question  of  the 
negligence  of  the  appellee  and  the  contributory  negligence 
of  the  appellant  to  the  jury,  and,  the  jury  having  found 
upon  those  propositions  in  favor  of  appellee,  that  this  court 
cannot  say,  as  a  matter  of  law,  their  findings  were  not  jus- 
tified by  the  evidence. 

The  same  may  be  said  with  reference  to  the  contention 
that  the  risk  was  assumed  by  appellant.  The  appellant  was 
an  experienced  workman,  and  was  familiar  with  the  punch- 
ing machine  and  its  gearing  and  attachments  and  the  loca- 
tion of  the  cog-wheels  between  which  his  hand  and  arm  were 
caught,  and  the  law  is  well  settled  that  where  a  servant  has' 
knowledge  of  a  defect  in  a  machine  with  which  he  is  put  to 
work  or  that  portions  thereof  are  insufficiently  guarded  and 
protected,  and  with  knowledge  of  such  defect  or  unguarded 
and  unprotected  condition  continues  to  work  with  or  upon 
the  machine,  he  assumes  the  risk  of  being  injured  there- 
from and  cannot  recover  for  an  injury  suffered  in  the  • 
course  of  the  business  about  which  he  is  employed.  In 
Camp  Point  Manf.  Co,  v.  Ballou,  71  111.  417,  on  page  419, 
the  doctrine  of  assumed  risk  is  thus  stated :  "An  employee 
cannot  recover  for  an  injury  suffered  in  the  course  of  the 
business  about  which  he  is  employed,  from  defective  ma- 
chinery used  therein,  after  he  had  knowledge  of  the  defect 
and  continued  his  work,  it  being  held  that  upon  becoming 
aware  of  the  defective  condition  of  such  machinery  he 
should  desist  from  his  employment;  but  if  he  does  not  do 
so  and  chooses  to  continue  on,  he  is  deemed  to  have  assumed 
the  risk  of  such  defects."  And  in  Simmons  v.  Chicago  and 
Tomah  Railroad  Co.  1 10  111.  340,  on  page  347 :  "If  a  ser- 
vant, knowing  the  hazard  of  his  employment  as  the  business 
is  conducted,  is  injured  while  engaged  therein,  he  cannot 
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maintain  an  action  against  the  master  for  the  injury  merely 
on  the  ground  that  there  was  a  safer  mode  in  which  the 
business  might  have  been  conducted,  the  adoption  of  which 
would  have  prevented  the  injury."  And  in  East  St,  Louis 
Ice  and  Cold  Storage  Co.  v.  Crow,  155  111.  74,  on  page  75 : 
"If  the  injury  was  the  result  of  obvious  defects  in  the  barge 
where  he  was  working,  or  from  causes  known  to  him  or 
which  he  might  have  known  in  the  exercise  of  due  care,  he 
cannot  recover."  And  in  Piftsburg  Bridge  Co.  v.  Walker, 
170  III.  550,  on  page  555:  "An  employee  assumes  the  rislcs 
of  known  dangers,  and  such  as  are  so  obvious  that  knowl- 
edge of  their  existence  is  fairly  to  be  presumed."  And  in 
Swift  &  Co.  V.  O'Neill,  187  111.  337,  on  page  342 :  "It  is 
well  understood  that,  as  between  employer  and  employee, 
the  latter  assumes  all  the  usual  known  dangers  incident  to 
the  employment,  and  that  he  also  takes  upon  himself  the 
hazard  of  the  use  of  defective  tools  and  machinery,  if,  after 
the  employment,  he  knows  of  the  defect  but  voluntarily 
continues  *in  the  employment  without  objection."  And  in 
Chicago  and  Eastern  Illinois  Railroad  Co,  v.  Heerey,  203 
111.  492,  on  page  497,  it  was  said :  "It  is  also  the  rule  that 
an  employee  of  sufficient  age  and  experience  is  chargeable 
with  knowledge  of  the  ordinary  conditions  under  which  the 
business  is  conducted  and  its  ordinary  risks  and  hazards, 
and  will  be  presumed  to  have  notice  of  and  to  have  assumed 
all  such  risks  and  hazards  which  to  a  person  of  his  experi- 
ence and  understanding  are,  or  ought  to  be,  patent  and  obvi- 
ous. If  a  defect  is  so  plain  and  obvious  to  the  senses  that  in 
the  exercise  of  ordinary  care  the  employee  would  discover 
it,  and  he  continues  in  the  employment  without  complaint 
and  without  any  assurance  by  the  master  that  the  defect 
will  be  repaired  or  the  danger  removed,  he  assumes  the  risk 
arising  from  it."  And  in  Swanson  v.  City  of  Lafayette, 
134  Ind.  625,  on  page  637  (33  N.  E.  Rep.  1033)  •  "Where 
a  servant  enters  upon  an  employment  which  is,  from  its 
nature,  necessarily  hazardous,  he  assumes  all  the  usual  risks 
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and  perils  incident  to  the  service.  In  such  case  it  is  settled 
that  there  is  an  implied  contract  on  the  part  of  such  servant 
to  waive  any  right  of  action  against  the  master  on  account 
of  an  injury  resulting  from  the  risk  necessarily  incident  to 
the  service  upon  which  he  enters.  Where  the  danger  is 
alike  open  to  the  observation  of  all,  both  the  master  and  the 
servant  are  upon  an  equality,  and  the  master  is  not  liable 
for  an  injury  resulting  from  the  dangers  incident  to  the 
business."  And  in  Louisville  and  Nashville  Railroad  Co,  v. 
Kemper,  147  Ind.  561,  on  page  565,  (47  N.  E.  Rep.  215,) 
it  was  said :  "Where  defects  connected  with  the  service  are 
open  and  obvious  alike  to  the  master  and  the  servant,  and 
the  servant  voluntarily  continues  in  the  service  and  incurs 
the  hazards  of  such  defects,  he  thereby  assumes  the  perils 
thereof  and  may  not  recover  for  injuries  sustained  there- 
from." 

The  appellant  was  injured  at  East  Chicago,  in  the  State 
of  Indiana,  and  the  contention  is  made  that,  the  action 
having  been  brought  in  this  State,  the  law  of  the  State  of 
Illinois  controls  the  right  of  recovery.  The  trial  court  in- 
structed the  jury  that  the  law  of  the  State  of  Indiana  con- 
trolled. The  appellant's  contract  of  employment  was  made 
in  Indiana,  to  be  performed  in  that  State,  and  was  made 
with  reference  to  the  law  of  that  State,  and  while  the  action 
is  transitory  and  may  be  brought  in  this  State  if  service  can 
be  had  upon  the  defendant  in  this  State,  there  can  be  no 
doubt  but  that  the  law  of  the  State  of  Indiana  controls  in 
determining  whether  the  appellant  is  entitled  to  recover. 
Herrick  v.  Minneapolis  and  St.  Louis  Railway  Co,  31  Minn. 
1 1 ;  Leonard  v.  Columbia  Steam  and  Navigation  Co,  84 
N.  Y.  48 ;  Dennick  v.  Central  Railroad  Co.  of  New  Jersey, 
103  U.  S.  II. 

To  establish  the  law  of  the  State  of  Indiana  with  refer- 
ence to  actions  of  this  character,  the  appellee  introduced  in 
evidence  before  the  court,  and  out  of  the  presence  of  the 
jury,  certain  statutes  and  reported  decisions  of  the  Appel- 
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late  and  Supreme  Courts  of  that  State,  and  it  is  said  by  the 
appellant  the  action  of  the  court  in  that  regard  was  errone- 
ous, and  it  is  urged  if  the  law  of  Indiana  is  to  control,  that 
then  the  court  should  have  received  in  evidence  said  statutes 
and  reported  decisions  in  the  presence  of  the  jury  and  al- 
lowed the  jury  to  determine  from  the  Indiana  statutes  and 
reported  decisions  of  the  courts  of  that  State  the  law  of 
that  State,  and  whether  under  the  law  of  that  State,  as  found 
by  them,  the  appellee  was  liable.  While  there  is  some  con- 
flict in  the  authorities  upon  the  question,  the  great  weight 
of  authority,  and  the  better  reason,  we  think,  supports  the 
view  that  while  a  foreign  law  must  be  proved  as  a  fact,  the 
proof  thereof,  in  a  case  like  this,  should  be  made  to  the  court 
and  not  to  the  jury,  (i  Greenleaf  on  Evidence,  sec.  486; 
I  Thompson  on  Trials,  sec.  1054;  13  Am.  &  Eng.  Ency.  of 
Law, — 2d  ed. — p.  107 1 ;  Bank  of  Chma  v.  Morse,  168  N.  Y. 
458,  (61  N.  E.  Rep.  774)  ;  Pickard  v.  Bailey,  26  N.  H. 
152.)  Mr.  Greenleaf  thus  lays  down  the  law  upon  the  sub- 
ject (sec.  486)  :  "The  established  doctrine  now  is  that  no 
court  takes  judicial  notice  of  the  laws  of  a  foreign  country, 
but  they  must  be  proved  as  facts.  And  the  better  opinion 
seems  to  be  that  this  proof  must  be  made  to  the  court,  rather 
than  to  the  jury.  'For,'  observes  Mr.'  Justice  Storey,  *all 
matters  of  law  are  properly  referable  to  the  court,  and  the 
object  of  the  proof  of  foreign  laws  is  to  enable  the  court  to 
instruct  the  jury  what,  in  point  of  law,  is  the  result  of  the 
foreign  law  to  be  applied  to  the  matters  in  controversy  be- 
fore them.' " 

It  is  also  urged  that  the  court  erred  in  receiving  in  evi- 
dence said  statutes  and  reported  decisions,  by  reason  of  the 
fact  that  they  had  not  been  pleaded  by  appellee  in  defense  of 
the  action.  The  general  rule  is  that  a  foreign  law  must  be 
pleaded.  That  rule  has  its  exceptions,  and  it  does  not  apply 
m  a  case  like  this.  The  plea  of  not  guilty  was  filed,  and  un- 
der that  plea  the  appellee  was  properly  permitted  to  intro- 
duce in  proof,  as  a  part  of  its  defense,  the  law  of  the  State 
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of  Indiana,  so  far  as  it  was  material  to  show  there  was  no 
liability  resting  upon  appellee  to  respond  in  damages  to  ap- 
pellant for  the  injury  which  he  had  sustained.  In  City  of 
Chicago  V.  Babcock,  143  111.  358,  on  page  364,  it  was  said : 
"In  such  an  action  [an  action  on  the  case]  the  defendant  is 
permitted,  under  the  general  issue,  to  give  in  evidence  a  re- 
lease, a  former  recovery,  a  satisfaction,  or  any  other  matter 
ex  post  facto  which  shows  that  the  cause  of  action  has  been 
discharged  or  that  in  equity  and  conscience  the  plaintiff 
ought  not  to  recover."  In  Thompson-Houston  Electric  Co. 
v.  Palmer,  52  Minn.  174,  it  was  held  that  the  laws  of  an- 
other State,  as  to  pleading  and  proof,  stand  upon  the  same 
footing  as  any  other  facts,  and  are  not  required  to  be  pleaded 
when  they  are  mere  matters  of  evidence.  Furthermore,  the 
appellant,  when  the  statutes  of  Indiana  and  the  decisions  of 
the  Appellate  and  Supreme  Courts  of  that  State  were  of- 
fered in  evidence,  objected  to  having  them  read  in  the  pres- 
ence of  the  jury  and  stated  that  he  did  not  object  to  their 
being  read  to  the  court,  and  at  no  time,  so  far  as  we  have 
observed,  raised  the  question  in  the  court  below  that  said 
laws  had  not  been  properly  pleaded.  The  appellant,  there- 
fore, seems  to  have  waived  the  right  to  raise  the  questions 
that  the  statute  law  and  decisions  of  the  courts  of  Indiana 
were  not  submitted  to  the  jury  or  were  not  properly  pleaded, 
at  this  time,  although  those  questions  have  been  fully  dis- 
cussed in  the  briefs  filed  by  the  respective  parties. 

The  court  gave  to  the  jury,  on  behalf  of  appellee,  thirty- 
four  instructions,  the  correctness  of  the  most  of  which  is 
challenged  by  appellant  and  the  objections  thereto  are  elab- 
orately argued,  and  a  large  number  are'  criticised  on  the 
ground  that  they  fail  to  contain  the  limitation  that  the  ap- 
pellant must  have  appreciated  the  danger  and  hazard  which 
he  was  exposed  to,  as  well  as  to  have  had  knowledge  that 
the  cog-wheels  in  which  he  caught  his  hand  and  arm  weref 
not  properly  guarded  and  protected.  The  rule  that  an  em- 
ployee is  presumed  to  have  assumed  the  ordinary  risks  in- 
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cident  to  the  employment  in  which  he  is  engaged  is  subject 
to  the  limitation  that  he  must  have  knowledge  not  only  of 
the  existence  of  the  defect,  but  must  also  be  chargeable  with 
knowledge  that  the  defect  exposes  him  to  danger.  (Con- 
solidated Coal  Co.  V.  Haenni,  146  111.  614;  Union  Show 
Case  Co.  v.  BHndauer,  175  id.  325.)  If,  however,  the  dan- 
ger arising  from  the  defect  is  so  obvious  as  to  be  apparent 
to  a  person  of  ordinary  intelligence,  the  law  will  charge  the 
servant  with  knowledge  of  the  danger.  (Chicago  and  East- 
ern Illinois  Railroad  Co.  v.  Heerey,  supra;  Montgomery 
Coal  Co.  V.  Barringer,  218  id.  327.)  In  the  Barringer  case, 
on  page  331,  in  discussing  the  limitation  to  the  general  rule 
relative  to  assumption  of  risks,  above  referred  to,  the  court 
said:  "The  servant  must  not  only  have  knowledge  of  the 
defect  in  the  appliance  or  place,  but  must  appreciate  the 
danger  to  him  when  using  the  appliance  or  working  in  the 
place,  in  order  to  relieve  the  master  from  liability.  *  *  * 
But  where  the  defect  in  the  appliance  or  place  is  known 
and  the  danger  is  obvious  to  a  man  of  ordinary  intelligence 
such  exception  to  said  rule  ought  not  to  be  applied."  Here 
the  appellant  knew  of  the  condition  of  the  cogs  at  the  point 
where  the  wheels  meshed  together,  and  the  effect  upon  his 
hand  and  arm  if  placed  between  said  cogs  when  in  motion 
was  apparent  to  a  person  of  the  most  ordinary  mind.  We 
think,  therefore,  the  appellant,  from  his  knowledge  of  the 
condition  of  the  cogs,  was  chargeable  with  knowledge  of 
the  danger  from  placing  his  hand  and  arm  in  a  position 
where  they  would  be  likely  to  be  drawn  between  said  cog- 
wheels when  they  were  moving,  and  that  the  limitation  of 
the  general  rule  that  he  must  have  appreciated  that  danger 
as  well  as  have  had  knowledge  of  the  condition  of  the  cog- 
wheels should  not  have  been  applied  in  this  case,  and  that 
the  element  of  danger  referred  to  was  properly  omitted 
from  the  instructions  on  the  ground  that  there  was  no  evi- 
dence in  the  record  upon  which  to  base  an  instruction  con- 
taining such  limitation. 
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It  is  also  urged  that  instructions  2  and  19  are  erroneous 
in  this:  that  they  direct  the  jury  not  to  take  into  account 
the  fact  of  their  employment  by  appellee  in  weighing  the 
testimony  of  appellee's  witnesses.  We  do  not  so  under- 
stand those  instructions.  They  only  amounted  to  a  direc- 
tion to  the  jury  that  they  had  no  right  to  disregard  the 
testimony  of  the  witnesses  for  the  appellee  simply  because 
such  witnesses  were,  or  had  been,  in  the  employ  of  the  ap- 
pellee, which  was  a  correct  statement  of  the  law. 

Many  other  criticisms  are  made  upon  appellee's  given 
instructions,  the  most  of  which  are  technical  and  refined. 
Suffice  it  to  say  that  we  have  examined  the  entire  series  of 
instructions  given  on  behalf  of  the  appellee,  and  are  of  the 
opinion  they  substantially  lay  down  the  law  of  this  case  cor- 
'  rectly  and  as  it  has  been  held  in  repeated  decisions  of  the 
Appellate  and  Supreme  Courts  of  the  State  of  Indiana,  the 
decisions  of  which  courts  upon  the  doctrine  of  assumed  risk 
and  negligence  and  contributory  negligence  appear,  so  far 
as  they  have  been  incorporated  in  this  record,  to  be  in 
substantial  accord  with  the  law  of  this  State  upon  those 
subjects. 

It  is  urged  that  the  court  erred  in  limiting  the  oral  argu- 
ment in  this  case  before  the  jury  to  forty-five  minutes  on  a 
side.  The  issues  involved  were  not  complicated  and  the  tes- 
timony was  not  voluminous  or  conflicting  save  upon  one  or 
two  points;  and  while  parties  litigant  should  have  a  fair 
opportunity  for  their  attorneys  to  present  their  respective 
contentions  in  oral  arguments  to  the  jury,  the  trial  judge 
must  have  some  discretion  to  limit  the  oral  arguments  in 
cases  tried  before  him,  and  from  what  is  disclosed  by  this 
record  we  cannot  discover  that  such  discretion  in  this  case 
was  abused. 

Finding  no  reversible  error  in  this  record,  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  Hofmann  Brothers  Brewing  Company 

V. 

The  Town  o^  Cicero  et  al. 

Opinion  Hied  October  23,  ipo6. 

Appeals  and  errors — when  freehold  is  not  involved.  A  free- 
hold is  not  involved  in  a  suit  to  enjoin  the  execution  6f  a  track  ele- 
vation ordinance  upon  the  ground  that  the  complainant  is  damaged 
by  reason  of  the  cutting  down  of  a  street  and  the  vacation  of  part 
of  it  for  private  use,  where  the  fee  to  the  portion  of  the  street  va- 
cated does  not  belong  to  the  complainant. 

Appeai,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Chari.es  M.  Wai^ker,  Judge,  presiding. 

The  appellant,  the  Hofmann  Brothers  Brewing  Com- 
pany, filed  its  bill  in  the  circuit  court  of  Cook  county  against 
the  appellees,  the  town  of  Cicero  and  the  Chicago,  Burling- 
ton and  Quincy  Railway  Company,  in  which  it  alleged  that 
it  was  the  owner  of  certain  real  estate  situated  at  the  south- 
west corner  of  Ogden  avenue  and  Forty-eighth  avenue,  in 
the  town  of  Cicero;  that  on  October  6,  1904,  the  president 
and  board  of  trustees  of  said  town  passed  an  ordinance  for 
the  elevation  of  the  railroad  tracks  of  the  Chicago,  Burling- 
ton and  Quincy  Railway  Company  across  Forty-eighth  ave- 
nue and  the  depression  of  the  street  under  the  tracks  to  a 
depth  of  about  10^  feet ;  that  the  west  20  feet  of  the  street 
across  the  right  of  way  was  to  be  vacated  and  abandoned, 
and  that  portion  of  the  street  south  of  the  right  of  way  was 
to  be  depressed  so  as  to  form  an  approach  to  the  sub-way  at 
a  grade  of  three  and  one-half  per  cent ;  that  Twenty-sixth 
street  was  to  be  depressed  to  form  approaches  to  Forty- 
eighth  avenue  at  the  same  grade ;  that  Ogden  avenue  north 
of  Twenty-sixth  street  and  west  of  a  line  drawn  20  feet 
east  of  and  parallel  to  the  west  line  of  Forty-eighth  avenue 
was  to  remain  at  its  present  grade,  6  to  10  feet  higher  than 
the  grade  of  those  portions  of  Twenty-sixth  street  and 
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Forty-eighth  avenue  adjacent  to  the  last  mentioned  portion 
of  Ogden  avenue;  that  by  such  change  of  grade  that  por- 
tion of  Ogden  avenue  which  was  to  remain  at  its  present 
grade  would  be  destroyed  for  the  purposes  of  a  street  and 
would  be  practically  vacated  .and  abandoned  to  the  uses  of 
the  railway  company ;  that  the  title  to  said  land  vacated 
was  in  the  complainant,  subject  only  to  the  public  easement 
of  travel,  and  that  the  railroad  company  was  to  construct  a 
retaining  wall  five  feet  in  thickness  in  Ogden  avenue  south 
of  the  railroad  right  of  way,  extending  from  Forty-eighth 
avenue  westerly,  the  east  end  of  which  wall  would  rest  on 
that  portion  of  Ogden  avenue  the  title  of  which  was  in  com- 
plainant. The  bill  further  alleged  that  the  west  20  feet  of 
Forty-eighth  avenue  north  of  the  right  of  way,  and  extend- 
ing to  Risley  avenue,  was  to  remain  at  the  present  grade 
and  will  be  10  feet  higher  than  the  grade  of  the  balance  of 
the  street,  and  thus  be  destroyed  as  a  street  and  be  turned 
over  tp  the  exclusive  use  of  the  present  owner  of  the  land 
adjoining  it;  that  the  ordinance  is  void  and  the  purpose  of 
such  abandonment  unlawful,  because  it  is  not  for  public 
use  nor  because  the  same  has  ceased  to  be  used  as  a  street, 
but  is  for  the  sole  purpose  of  devoting  the  land  to  the  ex- 
clusive use  of  the  railroad  company  and  private  individuals; 
that  the  property  owned  by  complainant  is,  and  for  many 
years  past  has  been,  devoted  to  the  purposes  of  a  summer 
garden  and  saloon,  which  is  visited  by  many  persons  com- 
ing in  carriages  and  automobiles,  leaving  their  vehicles 
standing  in  front  in  the  street,  and  if  the  defendants  be 
permitted  to  grade  Ogden  avenue  as  provided  in  the  ordi- 
nance, but  a  narrow  strip  will  be  left  in  front  for  vehicles 
and  access  to  complainant's  property  will  be  materially  in- 
terfered with ;  that  the  damages  to  the  property  will  amount 
to  many  thousands  of  dollars  and  will  be  beyond  legal  rem- 
edy or  relief ;  that  such  damages  are  different  from  and  in 
addition  to  such  damages  as  will  be  sustained  by  parties 
other  than  complainant,  by  reason  of  the  violent  change  of 
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grade  in  front  of  said  property.  The  prayer  of  the  bill  was 
that  the  defendants  be  restrained  and  enjoined  from  closing 
up  or  vacating  any  portion  of  Forty-eighth  avenue  between 
Twenty-sixth  street  and  Risley  avenue,  and  from  devotii^g 
any  portion  of  said  street  to  private  use  and  from  rendering 
said  street  unfit  for  public  travel. 

A  temporary  injunction  was  issued  as  prayed,  and  upon 
answer  being  filed  it  was  stipulated  that  certain  affidavits 
which  had  been  offered  in  the  case  should  be  treated  as  de- 
positions, and  the  cause  should  be  submitted  to  the  court 
upon  the  pleadings  and  these  affidavits,  together  with  other 
documents,  and  finally  determined  upon  the  record  thus  pre- 
sented. Upon  a  hearing  the  bill  was  dismissed  for  want 
of  equity,  and  an  appeal  has  been  prosecuted  directly  to  this 
court. 

Lackner,  Butz  &  M11.LER,  for  appellant. 

John  J.  Sherwck,  Chester  M.  Dawes,  and  J.  A. 
C0NNE1.1.,  for  appellees. 

Mr.  Justice  Wii^kin  delivered  the  opinion  of  the  court : 

In  the  disposition  of  this  appeal  but  one  question  is 
deemed  material  for  determination,  and  that  is,  whether  or 
not  a  freehold  is  involved  within  the  meaning  of  the  statute 
authorizing  appeals  directly  to  this  court. 

Several  maps  or  blue-prints  of  the  property  in  question 
have  been  submitted  for  our  inspection,  which  are  not  iden- 
tical but  vary  materially  as  to  the  names  and  locations  of 
streets,  tracks,  property,  etc.  Appellant  has  attached  one  of 
these  maps  to  its  brief  and  argument,  which  we  assume  its 
counsel  consider  correct  and  which  we  accept  as  the  basis  of 
our  decision.  It  shows  that  appellant  owns  1.82  acres  at  the 
south-west  corner  of  Ogden  avenue  and  Forty-eighth  ave- 
nue, which  it  is  alleged  is  used  as  a  summer-garden  and  upon 
which  is  located  a  frame  building.  Ogden  avenue  is  150 
feet  wide  and  extends  in  a  north-easterly  and  south-westerly 
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direction  on  the  north  side  of  appellant's  property.  Forty- 
eighth  avenue  is  73  feet  wide  and  extends  north  and  south 
on  the  east  side  of  the  premises.  The  property  has  a  front- 
age of  about  259  feet  on  Forty-eighth  avenue  and  extends 
west  about  364  feet,  and  the  north-west  corner  is  diagonally 
cut  off.  The  tracks  of  the  Chicago,  Burlington  and  Quincy 
Railway  Company  in  this  vicinity  extend  almost  parallel 
with  Ogden  avenue,  and  cross  Forty-eighth  avenue  from 
150  to  175  feet  north  of  appellant's  property.  Twenty-sixth 
street  extends  east  and  west,  and  would  cross  the  railroad 
tracks  about  400  feet  west  of  the  Forty-eighth  avenue  cross- 
ing, and  intersect  with  Ogden  avenue  and  cross  Forty-eighth 
avenue  near  the  north-east  corner  of  appellant's  property. 
Whether  this  street  is  open  across  the  railroad  tracks  does 
not  appear.  Risley  avenue  extends  east  and  west,  and  is 
the  first  street  north  of  and  parallel  with  Twenty-sixth 
street.  It  crosses  Forty-eighth  avenue  about  100  feet  north 
of  the  railroad  tracks. 

The  appellant  acquired  title  to  the  premises  in  question 
by  mesne  conveyances  from  Ried  &  Hubbard,  who  platted 
the  same  in  1869.  It  is  claimed  by  appellant  that  in  making 
a  record  of  the  plat  they  failed  to  comply  with  the  statute 
then  in  force,  in  that  the  surveyor  who  certified  to  the  plat 
was  not  the  county  surveyor,  and  therefore  the  plat  is  only 
valid  as  a  common  law  dedication,  and  the  owners  retained 
the  title  to  the  portion  of  the  land  shown  upon  the  plat  as 
streets,  subject  only  to  the  public  easement  of  travel,  and 
therefore  the  complainant,  as  their  grantee,  owned  the  fee 
to  the  center  of  the  street.  At  the  time  the  plat  was  made 
Ogden  avenue  and  Forty-eighth  avenue  were  in  existence, 
it  being  claimed  that  both  were  highways  by  prescription 
only.  Ogden  avenue  was  at  that  time  80  feet  wide  and  by 
the  plat  was  increased  to  150  feet.  It  is  contended  by  appel- 
lant that  the  whole  of  the  additional  width  of  Ogden  avenue 
was  taken  from  the  land  now  owned  by  appellant,  but  the 
appellees  contend  that  only  35  feet  of  the  additional  width 
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was  taken  from  the  land  to  the  south.  The  contention  of 
'  appellant  is  that  a  portion  of  the  20  feet  off  of  the  west  side 
of  Forty-eighth  avenue  vacated  by  the  ordinance  belongs  to 
it  as  grantee  of  Ried  &  Hubbard,  and  therefore  the  title  to 
it  is  involved. 

Even  conceding  as  true  all  of  appellant's  claim  as  to  the 
omission  of  Ried  &  Hubbard  in  making  the  plat  of  said  sub- 
division, and  that  the-title  of  one-half  of  both  Ogden  avenue 
and  Forty-eighth  avenue  is  vested  in  appellant,  still  no  free- 
hold is  involved  and  the  appeal  should  have  been  to  the 
Appellate  Court.  Twenty-sixth  street  enters  Ogden  avenue 
just  north  of  appellant's  property  and  crosses  Forty-eighth 
street.  Both  Ogden  avenue  and  Twenty-sixth  street  at  this 
point  are  150  feet  wide.  The  20  feet  vacated  is  on  the  west 
side  of  Forty-eighth  street  and  extends  from  the  north  side 
of  Ogden  avenue  or  Twenty-sixth  street,  north  to  Risley 
avenue.  This  20  feet  does  not  extend  along^  the  east  side 
of  appellant's  premises  nor  touch  it  at  any  point.  A  copy 
of  the  original  plat  of  Ried  &  Hubbard's  subdivision  shows 
that  the  center  line  of  Twenty-sixth  street  is  the  north  line 
of  the  south-east  quarter  of  section  28,  being  a  portion  of 
the  land  on  which  the  subdivision  was  laid  out.  The  center 
line  of  Twenty-sixth  street  is  33  feet  north  of  the  north  line 
of  appellant's  lot,  and  the  right  of  way  of  the  Chicago,  Bur- 
lington and  Quincy  Railway  Company  is  11 1  feet  north  of 
such  center  line  measured  along  the  west  line  of  Forty- 
eighth  avenue,  so  that  the  west  20  feet  of  Forty-eighth  ave- 
nue under  the  tracks  of  the  railroad  company,  the  vacation 
of  which  is  complained  of,  is  1 1 1  feet  north  of  the  north  line 
of  appellant's  property.  This  is  upon  the  assumption  that 
appellant's  property  extends  to  the  center  line  of  Twenty- 
sixth  street.  If  Twenty-sixth  street  is  a  statutory  street  and 
not  by  common  law,  the  distance  between  the  north  line  of 
appellant's  property  and  the  south  line  of  the  right  of  way  of 
the  railroad  company  would  be  144  feet.  No  part  of  the  20 
feet  which  is  vacated  and  which  is  to  be  used  for  railroad 
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purposes  or  private  purposes  extends  into  Ogden  avenue  or 
Twenty-sixth  street,  except  at  the  extreme  north  side.  Even ' 
if  appellant  was  the  owner  of  one-half  of  Ogden  avenue  and 
Twenty-sixth  street  north  of  its  property  Hne  it  would  only 
own  about  75  feet,  or  one-half  of  the  width  of  the  street. 
The  part  vacated  begins  at  least  100  feet  north  of  its  north- 
east corner,  so  that  it  will  be  seen  that  no  part  of  its  prop- 
erty is  actually  vacated  or  given  either  to  the  railroad  com- 
pany or  to  any  other  person.  If  the  town  of  Cicero  legally 
vacated  and  gave  to  the  railroad  company  or  to  any  other 
person  a  portion  of  Forty-eighth  avenue,  and  the  portion 
given  belonged  to  appellant,  then  a  freehold  would  be  in- 
volved and  the  appeal  should  come  directly  to  this  court; 
but  on  the  other  hand,  if  the  street  was  simply  vacated  for 
private  use  and  appellant  is  damaged  by  reason  of  cutting 
down  the  street,  it  will  not  be  seriously  contended  that  a 
freehold  is  involved. 

In  our  opinion  this  court  is  without  jurisdiction  of  this 
appeal,  and  it  will  accordingly  be  dismissed. 

Appeal  dismissed. 


WiLiyiAM  I.  Vanatta  et  al 

V, 

Sarah  Carr  et  al. 

Opinion  Med  October  23,  ipo6. 

Wills — when  use  of  the  words  "whatever  remains"  does  not  en- 
large life  estate.  The  use  of  the  words  "whatever  remains  of  the 
estate,"  or  "all  that  remains  of  my  estate  and  effects,"  in  disposing 
of  the  remainder  after  the  death  of  the  widow,  to  whom  a  preced- 
ing clause  of  the  will  has  devised  all  the  testator's  estate  "during 
her  natural  life,"  does  not  enlarge  the  life  estate  of  the  widow 
where  no  power  of  disposition  is  expressly  or  impliedly  conferred 
by  the  will,  and  in  such  case  the  widow  has  no  right  to  invest  the 
personal  property  in  real  estate  and  take  title  in  fee  in  her  own 
name.  {In  re  Estate  of  C ashman,  134  111.  88,  and  MarkiUie  V.  Rag- 
land,  TJ  id.  98,  distinguished.) 
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Appeal  from  the  Circuit  Court  of  Jasper  county;  the 
Hon.  Truman  E.  Ames,  Judge,  presiding. 

The  bill  in  this  case  alleges  that  William  T.  Cowger  died 
testate  March  31,  1899,  leaving  Sarah  Ann  Cowger  his 
widow,  Alva  B.  and  David  M.  Cowger  his  sons,  and  com- 
plainants and  John  W.  Lee  his  grandchildren,  his  only  heirs- 
at-law  surviving  him,  and  that  the  widow  has  since  inter- 
married with  one  Hamilton  Cam  The  will  of  said  William 
T.  Cowger  set  out  in  the  bill  is  as  follows : 

"In  the  name  of  God,  Amen — ^I,  William  T.  Cowger,  of  the  town 
of  Rose  Hill,  in  the  county  of  Jasper  and  State  of  Illinois,  of  the 
age  of  sixty-one  years,  and  being  of  sound  mind  and  memory,  do 
make,  publish  and  declare  this  my  last  will  and  testament  in  the 
manner  following,  that  is  to  say : 

''First — I  give  and  bequeath  to  my  wife,  Sarah  Ann,  all  my  es- 
tate, both  real  and  personal,  of  every  name  and  nature,  during  her 
natural  life,  except  as  hereinafter  mentioned. 

''Second — I  will  and  bequeath  to  my  son  Alva  Bennett  a  sup- 
port, food  and  raiment  until  he  is  of  the  age  of  twenty-one  years. 
Then  upon  arrival  at  the  %ge  of  twenty-one  years  I  will  that  he 
have  an  average  pair  or  team  of  horses,  or  their  equivalent  in 
money,  also  one  bed  and  bedding,  and  at  the  death  of  my  wife, 
Sarah  Ann,  whatever  remains  of  the  estate,  both  real  and  personal, 
to  be  transferred  and  belong  as  follows :  I  will  and  bequeath  to  my 
grandson  John  William  Lee  one-eighth  part  of  my  estate,  provided, 
however,  that  he  shall  live  to  the  age  of  twenty-one  years,  other- 
wise to  revert  to  my  original  estate. 

"Lastly,  that  all  that  remains  of  my  estate  and  effects  be  equally 
divided  between  my  children,  to-wit:  Sarah  Almina  Vanatta  one- 
third  part;  (2)  David  Madison  Cowger  one-third  part;  (3)  Alva 
Bennett  Cowger  one-third  part;  and  lastly  I  do  hereby  nominate 
and  appoint  Kenison  Vanatta  to  be  the  executor  of  this  my  last 
will  and  testament,  hereby  revoking  all  former  wills  by  me  made. 

"In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 
14th  day  of  March,  1899.  ^y,,,,^^  ^  Cowger.  (Seal.)" 

The  bill  then  alleges  that  at  the  time  of  his  death  William 
T.  Cowger  was  the  owner  of  I2^)4  acres  of  real  estate  therein 
described,  "and  about  $3000  in  money  as  the  net  proceeds  of 
his  personal  estate  after  the  payment  of  all  debts  and  legal 
charges  against  said  estate,"  which  was  turned  over  to  the 
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widow  by  the  executor  named  in  the  will;  that  the  widow 
has  been  in  the  possession  of  the  real  estate  ever  since  the 
death  of  her  husband  and  collected  and  received  the  rents  and 
profits  thereof ;  that  about  May  15,  1899,  which  was  a  month 
and  a  half  after  the  death  of  William  T.  Cowger,  she  took 
the  money  turned  over  to  her  by  the  executor  and  invested  it 
in  36.98  acres  of  land,  particularly  described  in  the  bill,  and 
took  the  title  to  the  said  land  in  her  own  name.  Complain- 
ants further  allege  in  the  bill  that  they  are  informed  and  be- 
lieve said  widow,  Sarah  Carr,  made  and  delivered  to  John 
W.  Ward,  in  the  fall  of  1903,  certain  deeds  to  the  heirs  of 
the  said  William  T.  Cowger  for  the  purpose  of  dividing  the 
land  described  in  the  bill  between  said  heirs,  and  that  she  in- 
structed Ward  to  deliver  the  deeds  to  the  grantees  at  her 
death ;  that  said  deeds  made  a  division  of  the  land  different 
from  the  provisions  of  the  will  and  favorable  to  David  M. 
and  Alva  B.  Cowger  and  John  W.  Lee.  The  bill  further 
alleged  that  afterward,  in  1905,  said  Sarah  Carr  made  and 
was  about  to  deliver  to  Alva  B.  Cowger  a  deed  to  the  36.98 
acres  described  in  the  bill,  without  any  consideration  except 
the  note  of  said  Alva  B.  Cowger ;  that  since  the  purchase  of 
said  tract  of  land  with  the  money  received  from  the  personal 
estate  of  her  deceased  husband  said  land  had  greatly  in- 
creased in  value;  that  she  was  about  to  sell  it  to  the  said 
Alva  B.  Cowger  for  at  least  $1000  less  than  its  fair  cash 
market  value,  and  that  said  Sarah  Carr  threatened  to  spend 
and  waste  the  proceeds  of  the  sale  of  the  said  lands;  that 
said  Alva  B.  Cowger  had  arrived  at  the  age  of  twenty-one 
years,  and  said  Sarah  Carr  claims  to  have  settled  with  him 
by  giving  Kim  the  food,  raiment,  bed  and  bedding  and  team 
of  horses  as  provided  for  in  said  will,  and  charges  that  she 
had  given  said  Alva  B.  more  than  he  was  entitled  to  under 
said  will ;  that  she  claims  the  said  will  does  not  express  the 
intention  and  desire  of  the  testator  as  lie  had  expressed  them 
to  her  before  his  death,  and  that  she  proposed  to  divide  the 
property  and  distribute  it  as  she  pleased,  regardless  of  the 
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will;  that  she  said  she  intended  and  would  give  Alva  B. 
Cowger  and  John  W.  Lee  more  property  than  is  due  them 
under  the  will,  and  threatens  to  do  as  she  pleases  with  all  of 
said  property  during  her  lifetime,  and  to  spend  and  waste  it 
and  deprive  complainants  of  their  share  of  it  under  the  will. 
The  bill  charges  that  Sarah  Carr  is  not  entitled  to  any  por- 
tion of  the  principal  of  the  estate  of  her  deceased  husband 
nor  to  the  possession  of  it,  but  only  to  the  income  from  its 
use,  after  making  the  provisions  for  Alva  B.  provided  for  in 
the  will  of  said  William  T.  Cowger,  and  that  she  is  not  enti- 
tled to  any  increase  in  the  value  of  the  personal  estate  or  of 
any  investment  of  it  made  by  her.  The  bill  then  prays  that 
said  Sarah  Carr  be  required  to  account  for  all  funds  received 
by  her  from  said  William  T.  Cowger's  estate  and  her  use 
and  application  thereof;  that  the  land  purchased  with  the 
proceeds  of  the  property  left  by  William  T.  Cowger,  to- 
gether with  any  increased  value  thereof,  be  declared  trust 
property  for  the  use  of  the  beneficiaries  named  in  the  said 
will,  subject  to  the  income  thereof  to  be  paid  to  Sarah  Carr 
during  her  life,  and  that  said  Sarah  Carr  be  required  to  give 
bond  for  the  faithful  care  and  management  of  said  estate 
and  for  the  faithful  accounting  for  any  funds  that  may  be 
found  to  be  in  her  hands,  and  upon  her  default  therein  that 
the  court  appoint  a  trustee  to  take  and  hold  the  title  and 
manage,  rent  and  care  for  the  property,  and  pay  over  the 
proceeds  in  accordance  with  the  terms  of  the  will ;  that  the 
title  to  the  36.98  acres  described  in  the  bill  b^^creed  to  be 
in  the  heirs  of  said  William  T.  Cowger  or  tm  trustee  ap- 
pointed by  the  court,  for  the  uses  and  purposes  set  forth  in 
the  will,  and  that  the  deed  to  said  Sarah  Carr  to  said  tract 
be  set  aside  and  declared  null  and  void,  also  any  deeds  she 
may  have  made  for  said  lands  to  any  other  persons,  and  for 
general  relief. 

The  circuit  court  sustained  a  demurrer  to  the  bill  and 
dismissed  the  same  for  want  of  equity,  and  complainants 
bring  the  case  here  by  appeal. 
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Andrews  &  Vause,  for  appellants : 

Power  of  sale  conferred  on  a  life  tenant  must  be  ex- 
pressly given  by  the  will  or  clearly  implied  from  its  terms, 
and  no  such  power  exists  without  one  or  the  other.  22  Am. 
&  Eng.  Ency.  of  Law,  (2d  ed.)  1094;  Skillman  v.  VanPelt, 
I  N.  J.  Eq.  511 ;  Booraem  v.  Wells,  19  id.  87. 

The  question  whether  a  power  of  sale  or  mortgage  over 
the  reversion  is  given  to  the  owner  of  a  life  or  other  limited 
estate  depends  solely  upon  the  construction  of  the  instru- 
ment under  which  the  power  is  claimed.  22  Am.  &  Eng. 
Ency.  of  Law,  (2d  ed.)  11 56. 

The  extent  of  the  power  is  likewise  dependent  upon  the 
terms  of  the  instrument  creating  it.  22  Am.  &  Eng.  Ency. 
of  Law,  (2d  ed.)  11 56. 

A  life  tenant  or  owner  of  other  limited  estate  has  no 
power,  unless  expressly  or  impliedly  granted,  to  execute  a 
lease  which  will  be  binding  on  the  remainder-man.  22  Am. 
&  Eng.  Ency.  of  Law,  (2d  ed.)  1157. 

The  words  "what  remains"  do  not  always  imply  a  power 
of  disposition.  They  may  refer  only  to  natural  losses  or  to 
what  is  left  after  specific  legacies,  and  not  to  property  to 
be  disposed  of  by  the  legatee  or  devisee.  30  Am.  &  Eng. 
Ency.  of  Law,  (2d  ed.)  736 ;  Greene  v.  Hezvitt,  97  111.  117; 
Bramell  v.  Adams,  146  Mo.  70;  Bramell  v.  Cole,  136  id. 
201 ;  Matter  of  Skinner,  81  N.  Y.  App.  449. 

Albert  E.  Isley,  for  appellees : 

Such  a  construction  should  be  adopted,  if  it  can  be  rea- 
sonably done,  as  will  give  force  and  eflfect  to  every  word  and 
clause  of  the  will,  and  if  a  prior  clause  and  a  subsequent 
clause  are  repugnant,  the  former  should  be  restrained  or 
modified  by  the  latter.    Morrison  v.  Schorr,  197  111.  554. 

A  life  estate  may  be  created  with  power  of  disposition 
in  the  life  tenant  and  limit  a  remainder  over  after  the  ter- 
mination of  the  life  estate.  Pairtnan  v.  Seal,  14  111.  244; 
Funk  V.  Egglcston,  92  id.  515;  Hamlin  v,  Express  Co.  107 
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id.  443 ;  Henderson  v.  Blackburn,  104  id.  227 ;  Markillie  v. 
Ragland,  yy  id.  98. 

It  depends  upon  the  intention  to  be  gathered  from  the 
whole  instrument,  in  the  light  of  the  circumstances  surround- 
ing the  testator,  whether  the  power  be  given.  Kaufman  v. 
Breckinridge y  117  111.  316. 

A  power  of  sale  need  not  be  conferred  in  express  words. 
If,  from  all  the  provisions  of  the  instrument,  it  is  clear  that 
the  intent  was  to  clothe  the  donee  with  the  power  of  dispo- 
sition, such  intent  will  be  effectuated.  18  Am.  &  Eng.  Ency. 
of  Law,  901,  and  cases  dted;  Cherry  v.  Green,  115  111.  591 ; 
Hamilton  v.  Hamilton,  98  id.  254. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

The  question  to  be  determined  here  is  what  interest  and 
estate  the  widow  of  William  T.  Cowger  (now  Sarah  Carr) 
took,  under  the  will,  in  the  personal  property  left  by  him  at 
the  time  of  his  death.  The  real  estate  owned  by  William  T. 
Cowger  at  the  time  of  his  death  is  not  involved  in  this  con- 
troversy. Complainants'  contention  is,  as  will  be  seen  from 
their  bill,  that  she  did  not  take  the  property  absolutely  nor 
with  power  to  sell  and  dispose  of  it,  but  only  a  life  estate  in 
it,  subject  to  the  charge  made  in  the  second  clause  of  the  will, 
and  that  she  was  not  entitled  to  its  possession  and  control, 
but  that  it  should  have  been  invested  and  the  income  from  it 
paid  to  her  during  her  life.  Defendants  contend,  that  by  the 
terms  of  the  will  Mrs.  Carr  was  given  the  power  to  manage, 
control  and  sell  all  the  property  at  her  own  discretion,  sub- 
ject only  to  the  provision  made  in  the  second  clause  for 
Alva  B.  Cowger,  and  appropriate  the  proceeds  for  such  pur- 
poses as  she  saw  fit,  free  from  any  claim  of  John  W.  Lee  or 
the  other  heirs  of  the  testator  mentioned  in  the  last  clause 
of  the  will.  This  contention  is  based  chiefly  on  the  words 
"whatever  remains  of  the  estate,"  in  the  second  clause  of  the 
will,  and  the  words  "all  that  remains  of  my  estate,"  in  the 
third  or  last  clause,  and  it  is  argued  that  these  words  clearly 
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imply  that  the  testator  intended  to  confer  the  power  upon  his 
widow  to  sell  and  dispose  of  the  property  during  her  lifetime 
and  appropriate  the  proceeds  of  it  to  such  purposes  of  her 
own  as  she  chose.  We  cannot  place  any  such  construction 
upon  this  will.  It  was  said  in  Howe  v.  Hodge,  152  111.  252 : 
"The  polar  star  in  the  interpretation  .of  a  will  is  the  inten- 
tion of  the  testator.  This  intention  is  to  be  gathered  from 
the  words  and  expressions  used  in  the  will  itself.  The  dif- 
ferent provisions  and  parts  of  the  instrument  are  to  be  com- 
pared with  and  read  in  the  light  of  each  other,  so  as,  if 
possible,  to  deduce  therefrom  an  harmonious  whole."  The 
intention  of  the  testator  as  expressed  in  the  will,  if  it  can  be 
ascertained  from  the  instrument  itself,  must  govern  in  its 
construction,  if  not  inconsistent  with  the  rules  of  law.  (In  re 
Estate  of  C ashman,  134  111.  88.)  This  court  said  in  Dee  v. 
Dee,  212  111.  338,  that  adjudged  cases  are  of  but  little  assist- 
ance in  determining  the  construction  to  be  given  a  will  be- 
cause of  the  different  conditions  surrounding  the  testator 
and  his  property,  and  we  may  add  also,  the  difference  in  the 
language  used  in  different  wills  and  the  connection  in  which 
it  is  used. 

The  first  clause  in  the  will  reads :  "I  give  and  bequeath 
to  my  wife,  Sarah  Ann,  all  my  estate,  both  real  and  per- 
sonal, of  every  name  and  nature,  during  her  natural  life, 
except  as  hereinafter  mentioned."  Standing  alone,  this 
clearly  shows  the  intention  of  the  testator  to  be,  that,  with 
certain  exceptions  to  be  thereafter  named,  the  widow  should 
have  only  a  life  estate  in  his  property.  In  the  second  clause 
he  bequeaths  his  son  Alva  support,  food  and  raiment  until 
he  should  become  twenty-one  years  old;  also,  on  his  be- 
coming of  that  age,  an  average  team  of  horses  or  their  equiv- 
alent in  money,  and  one  bed  and  bedding.  Then,  as  part  of 
the  said  clause,  this  language  immediately  follows:  "And 
at  the  death  of  my  wife,  Sarah  Ann,  whatever  remains  of 
the  estate,  both  real  and  personal,  to  be  transferred  and  be- 
long as  follows :  I  will  and  bequeath  to  my  grandson  John 
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William  Lee  one-eighth  part  of  my  estate,  provided,  how- 
ever, that  he  shall  live  to  the  age  of  twenty-one  years,  other- 
wise to  revert  to  my  original  estate.  Lastly,  that  all  that 
remains  of  my  estate  and  effects  be  equally  divided  between 
my  children,  to-wit :  Sarah  Almina  Vanatta  one-third  part ; 
(2)  David  Madison  Cowger  one-third  part;  (3)  Alva  Ben- 
nett Cowger  one-third  part." 

Unless  the  words  ^'whatever  remains  of  the  estate"  after 
the  death  of  the  testator's  widow,  in  the  second  clause,  or 
the  words  "all  that  remains  of  my  estate  and  effects"  be 
equally  divided,  etc.,  in  the  last  clause,  show  the  testator's 
intention  to  have  been  to  give  his  wife  more  than  a  life  estate 
in  his  property,  then  his  intention  as  expressed  in  the  first 
clause  must  determine  the  construction  of  this  will.  If  no 
exception  had  been  made  from  the  life  estate  given  the 
widow  in  all  his  property  by  the  first  clause,  and  the  second 
and  last  clauses  had  disposed  of  all  that  remained  of  his  estate 
after  the  death  of  his  widow  to  his  heirs,  there  would  have 
been  more  force  in  the  position  of  defendants.  As  written, 
the  clear  meaning  of  the  will  is  that,  except  a  sufficient 
amount  of  his  property  to  support,  board  and  clothe  his  son 
Alva  until  he  was  twenty-one  years  old,  and  on  arriving  at 
that  age  to  furnish  him  an  average  team  of  horses  or  their 
equivalent  in  money,  also  a  bed  and  bedding,  his  widow 
should  have  a  life  estate  in  all  his  property,  real  and  per- 
sonal ;  or,  differently  expressed,  its  meaning  is,  that,  except 
as  to  the  charge  made  against  his  estate  in  favor  of  his  son 
Alva,  his  widow  should  have  a  life  estate  in  his  property. 

In  re  Estate  of  Cashman,  supra,  much  relied  on  by  de- 
fendants, where  a  life  estate  is  given  the  widow  and  "so 
much  thereof  as  may  remain  unexpended"  at  the  death  of 
the  life  tenants  given  to  the  heirs  of  the  testator,  is  not  con- 
clusive of  this  case.  In  that  case  it  was  held  that  the  lan- 
guage used  showed  the  intention  of  the  testator  to  have  been 
that  his  widow,  to  whom  the  life  estate  was  given,  should 
have  the  right  to  expend  a  part,  or,  if  necessary,  all,  the 
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corpus  of  the  property;  that  the  word  "unexpended"  clearly 
implied  the  power  to  expend.  It  was  there  held,  however, 
that  the  will  did  not  give  her  the  absolute  title  to  the  prop- 
erty, which  was  personal,  but  that  if  at  her  death  any  of  it 
was  unexpended  it  should  be  divided  in  the  manner  directed 
by  the  will. 

In  Markillie  v.  Ragland,  77  111.  98,  the  direction  of  tes- 
tator that  whatever  remained  of  his  estate  after  the  death  of 
his  wife  should  descend  to  his  heirs,  followed  a  clause  giving 
the  wife  a  life  estate  with  power  to  manage  it  at  her  dis- 
cretion and  deal  with  it  as  though  she  were  sole  owner.  The 
court  held  the  widow  took  a  life  estate  with  power  to  sell. 
And  so  it  will  be  found  that  in  all  cases  where  the  words 
**if  anything  is  left,"  or  "whatever  remains,"  etc.,  have  been 
held  to  show  an  intention  of  the  testator  to  confer  a  power 
on  the  life  tenant  to  sell,  it  has  been  because  those  words,  in 
their  ordinary  and  common  acceptation  and  in  the  connec- 
tion in  which  they  were  used,  could  not  reasonably  be  given 
any  other  meaning.  In  those  cases,  however,  will  be  found 
no  warrant  for  defeating  the  claims  of  the  remainder-men 
except  by  a  disposition  of  the  property  in  pursuance  of  the 
power.  We  know  of  no  case  where  it  has  been  held  this 
could  be  done  by  merely  changing  the  character  of  the  prop- 
erty,— ^by  converting  it  from  one  form  into  another, — and 
taking  the  title  in  the  life  tenant's  name.  Here  the  will  does 
not  by  any  express  words  invest  the  widow  of  the  testator 
with  power  to  expend,  sell  or  dispose  of  any  of  the  property 
in  which  she  is  given  a  life  estate.  What  the  powers  of  a 
person  are  to  whom  a  life  estate  is  given  in  personal  prop- 
erty, with  reference  to  the  disposition^  of  the  property,  de- 
pends to  some  extent  upon  the  character  of  the  property. 
Tliis  court  said  in  Dickinson  v.  Griggsvillc  Nat,  Bank,  209 
111.  350:  "A  specific  bequest,  for  life,  of  chattels  of  such 
nature  the  use  whereof  consists  in  their  consumption  or  their 
destruction,  may  carry  the  absolute  title,  (citing  authori- 
ties;)   but  where  the  bequest  is  not  of  specific  articles  of 
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property,  but  of  the  residue,  which  consists,  in  part,  of 
chattels  not  of  a  durable  nature,  the  gift  is  not  of  the  absolute 
title  of  the  consumable  chattels  and  for  life  of  the  durable, 
but  is  of  the  income  or  use  for  life,  and  the  property  is  re- 
served for  the  remainder-men ;  and  in  such  case,  if  the  prop- 
erty, or  a  portion  of  it,  is  of  that  character  that  it  will  be 
consumed  or  will  perish  in  its  use,  it  may  be  ordered  to  be 
sold  and  the  income  paid  to  the  life  tenant  and  the  principal 
secured  for  the  remainder-men," — citing  Burnett  v.  Lester, 
53  111.  325 ;  Welsch  v.  Belleville  Savings  Bank,  94  id.  191 ; 
Buckingham  v.  Morrison,  136  id.  437. 

Just  what  the  character  of  the  testator's  personal  prop- 
erty here  involved  was  at  the  time  of  the  testator's  death  is 
left  in  some  doubt  by  the  averments  of  the  bill.  The  bill 
avers  that  at  the  time  of  his  death  William  T.  Cowger  was 
seized  and  possessed  of  certain  real  estate  theriein  described, 
"and  about  $3000  in  money  as  the  net  proceeds  of  his  per- 
sonal estate  after  the  payment  of  all  debts  and  legal  charges 
against  said  estate."  Whether  this  $3000  was  all  money  on 
hand  at  the  time  of  the  testator's  death,  or  whether  part  of 
it  was  "net  proceeds  of  his  personal  estate"  converted  into 
cash  by  his  executor,  is  not  clear.  However  that  may  have 
been,  it  does  appear  from  the  averments  of  the  bill  that 
at  the  time  he  turned  it  over  to  the  widow,  less  than  two 
months  after  the  testator's  death,  it  was  all  cash. 

A  case  as  nearly  in  point  as  any  we  have  examined  is 
Green  v.  Hewitt,  97  111.  113.  In  that  case  the  testator  gave 
his  widow  all  his  personal  property  so  long  as  she  remained 
his  widow,  and  directed  that  "at  the  expiration  of  that  tinje 
the  whole,  or  whatever  remains,  to  descend  to  my  daughter, 
Mary  Thompson."  It  was  there  insisted  that  the  words  "or 
whatever  remains"  showed  the  intention  of  the  testator  to 
have  been  to  give  his  widow  the  absolute  property  in  his 
estate,  but  the  court  held  that  she  took  only  a  life  estate,  and 
said:  "The  misapprehension  as  to  the  legal  eflfect  of  the 
devise  doubtless  grows  out  of  the  use  of  the  expression 


.  Digitized  by  VjOOQIC 


170  Vanatta  17.  Carr.  I32S  DL 

'whatever  remains/  by  tfle  testator,  in  limiting  the  remainder 
to  his  daughter.  The  use  of  that  expression  is  of  no  vital 
significance,  and  cannot  be  permitted  to  override  the  clearly 
expressed  intention  that  the  widow  should  take  a  life  estate 
only."  Similar  expressions  received  consideration  in  an 
elaborate  opinion  in  Welsch  v.  Belleville  Savings  Bank,  94 
111.  191. 

To  say  that  the  widow  of  William  T.  Cowger  had  the 
right  to  convert  the  personal  property  into  real  estate,  take, 
the  title  in  her  own  name  and  control  and  dispose  of  it  as 
she  thought  proper,  would  also  require  holding  that  she 
would  have  the  same  power  with  reference  to  the  real  estate, 
for  she  received  her  title  to  both  the  real  and  personal  prop- 
erty in  the  same  clause,  from  the  use  of  the  same  words, — 
and  this  is  the  position  sought  to  be  maintained  by  her  in 
this  case.  We  find  no  warrant  from  any  language  used  in 
the  will  by  the  testator  for  any  such  construction  to  be  placed 
upon  that  instrument.  If  he  had  so  intended,  why  qualify 
the  bequest  by  the  use  of  the  words  "during  her  natural 
life?"  It  is  a  cardinal  rule  in  the  construction  of  wills  that 
the  testator's  intention,  as  indicated  by  the  words  used,  shall 
be  ascertained  from  a  consideration  of  the  entire  instrument, 
and  each  clause,  sentence  and  word  thereof  be  given  mean- 
ing and  effect  if  it  can  be  done.  (Dee  v.  Dee,  supra;  Young 
V.  Harkleroad,  166  111.  318;  Einbecker  v.  Einbecker,  162  id. 
267.)  Applying  these  rules  to  the  construction  of  this  will, 
what  meaning  is  to  be  given  the  words  in  the  first  clause 
limiting  the  estate  given  his  widow,  "during  her  natural 
life?"  If  defendants'  construction  is  correct  then  this  clause 
must  be  held  to  be  meaningless.  It  is  clear  the  testator  in- 
tended these  words  to  mean  something,  and  it  is  the  duty  of 
courts,  in  construing  wills,  to  give  the  words  used  their  or- 
dinary and  generally  accepted  meaning,  unless  a  clear  inten- 
tion appears  from  the  will  that  they  were  intended  to  be  used 
in  another  sense.  (Roberts  v.  Roberts,  140  111.  345;  Bates 
V.  Gillett,  132  id.  287.)  There  is  no  repugnancy  between  the 
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first  and  subsequent  clauses  of  this  will  The  subsequent 
clauses  clearly  show  the  testator's  intention  to  have  been  that 
at  the  termination  of  the  life  estate  in  the  property  in  contro- 
versy, and  after  the  bequests  made  his  son  Alva  had  been 
satisfied,  the  remainder  of  the  estate  should  go  to  the  per- 
sons named  in  the  will. 

Whether,  if  the  personal  estate  had  been  preserved  in 
the  condition  it  was  left  by  the  testator,  the  widow  would 
have  had  the  right  to  its  possession  during  her  life,  and 
whether  she  would  have  had  the  right  to  use  any  of  the  cor- 
pus of  the  fund  for  her  support  and  maintenance,  is  unneces- 
sary now  to  be  determined.  By  the  averments  of  the  bill 
Alva  has  arrived  at  the  age  of  twenty-one  years,  has  received 
the  provisions  made  for  him  by  his  father's  will,  and  the 
widow  has  invested  the  entire  remainder  of  the  personal  es- 
tate in  lands,  the  title  to  which  she  took  in  her  own  name  and 
which  she  now  claims  to  own  and  control,  and  threatens  and 
is  about  to  dispose  of  contrary  to  the  provisions  of  the  will, 
and  wholly  deprive  complainants  of  any  interest  therein.  To 
permit  this  to  be  done  would  be  a  palpable  violation  of  the 
plain  intention  of  William  T.  Cowger  as  expressed  in  his 
last  will  and  testament.  If  the  averments  of  the  bill  are 
true  that  the  land  purchased  by  Mrs.  Carr  was  purchased 
wholly  with  the  personal  property  left  by  her  husband,  the 
title  should  be  placed  in  her  for  life  with  remainder  in  fee  in 
those  entitled  to  it  under  the  provisions  of  the  will.  We  see 
no  good  reason  for  the  appointment  of  a  trustee  to  manage 
and  control  the  estate  or  requiring  Mrs.  Carr  to  give  secur- 
ity for  the  protection  of  the  remainder-men  if  the  facts  are 
as  averred  in  the  bill.  She  would  be  entitled  to  the  use,  rents 
and  profits  of  the  land,  and  should  be  given  its  possession 
and  management  during  her  life.  The  cancellation  of  all 
deeds  made  by  her  purporting  to  convey  title  to  other  per- 
sons and  vesting  in  her  a  life  estate,  with  remainder  to  those 
entitled  to  it  under  the  will,  would  prevent  any  disposition 
of  the  fee  by  her,  even  if  she  were  inclined  to  dispose  of  it. 
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One  of  the  children  of  the  testator  mentioned  in  the  will 
as  beneficiary,  subject  to  the  widow's  life  estate  and  the 
charge  in  favor  of  the  son  Alva,  is  Sarah  Almina  Vanatta. 
There  is  no  direct  averment  in  the  bill  that  she  has  since  died 
and  that  complainants  are  her  only  children  and  heirs-at- 
law.  It  is  averred  that  complainants  and  defendants  are  the 
only  heirs-at-law  of  William  T.  Cowger.  This  averment, 
though  it  leaves  the  fact  obscure,  we  have  treated  as  equiva- 
lent to  an  averment  that  Sarah  Almina  Vanatta  had  died  in- 
testate before  the  commencement  of  the  suit,  leaving  the 
complainants  as  her  only  children  and  heirs-at-law.  If  this 
be  correct  it  could  be  made  clear  by  a  simple  amendment, 
and  we  have  thought  the  rights  of  the  parties  are  of  such 
importance  in  this  case  that  they  should  be  determined  on 
their  merits. 

We  are  of  opinion  the  court  erred  in  sustaining  the  de- 
murrer, and  the  decree  dismissing  the  bill  will  be  reversed 
and  the  cause  remanded  to  the  circuit  court  with  directions 
to  overrule  the  demurrer,  and  for  further  proceedings  not 
inconsistent  with  the  views  herein  expressed. 

Reversed  and  remanded. 


Frank  Koch,  Admr. 

V. 

Robert  D.  Sheppard. 
Opinion  Hied  October  2$,  jgo6. 

1.  Limitations — section  25  of  the  Limitation  act  applies  only 
to  involuntary  non-suits.  Section  25  of  the  Limitation  act,  provid- 
ing that  if  a  plaintiff  is  non-suited  and  the  time  limited  for  bring- 
ing an  action  has  expired  during  the  pendency  of  the  suit  he  may 
bring  a  new  action  within  one  year  from  the  judgment  of  non-suit, 
applies  only .  to  involuntary  non-suits.  (Holmes  v.  Chicago  and 
Alton  Railroad  Co.  94  111.  439,  adhered  to.) 

2.  Same — when  a  non-suit  is  voluntary.  A  non-suit  entered  on 
the  plaintiff's  motion  after  the  court  has  ruled  that  it  must  direct 
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a  verdict  for  the  defendant  is  a  voluntary  non-suit,  notwithstanding 
plaintiff's  motion  is  for  an  "involuntary  non-suit,"  since  his  use  of 
that  term  does  not  make  the  non-suit  involuntary. 

3.  Stare  decisis — decision  long  followed  will  not  be  overruled, 
A  former  decision  that  violates  no  positive  rule  of  law  and  works 
no  serious  detriment  to  the  public  interest  will  not  be  overruled 
after  the  same  has  been  followed  for  a  long  period  of  time,  even 
though  not  consonant  with  all  the  authorities. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Axth  Chytraus,  Judge, 
presiding. 

This  action  was  commenced  by  appellant  against  appellee 
in  the  superior  court  of  Cook  county  April  9,  1902.  By  the 
declaration  negligence  is  averred  on  the  part  of  the  appellee 
on  December  14,  1899,  thereby  causing  the  death  of  one 
John  Koch.  Appellee  pleaded  the  Statute  of  Limitations. 
Appellant,  in  his  second  amended  replication,  averred  that 
the  cause  of  action  accrued  to  plaintiff  on  December  14, 
1899;  that  he  filed  in  said  court,  in  case  No.  209,587,  on 
June  29,  1 90 1,  the  declaration  setting  out  the  said  identical 
cause  of  action,  and  that  the  case  proceeded  to  trial,  and  after 
all  his  proofs  were  in  and  he  rested  his  case,  the  court  ruled 
that  no  evidence  had  been  produced  upon  which  a  verdict 
could  be  found  by  the  jury,  and  that  the  court  W'Ould  have  to 
direct  a  verdict  in  favor  of  the  defendant,  and  thereupon  the 
plaintiff  prayed  the  court  to  enter  and  direct  an  involuntary 
non-suit,  and  the  court  entered  an  order  to  the  effect  that  the 
plaintiff  elects  to  take  a  non-suit  in  said  cause,  and  thereafter 
it  is  considered  by  the  court  that  defendant  do  have  and  re- 
cover of  the  plaintiff  his  costs  and  charges  in  this  behalf  ex- 
pended to  be  paid  in  due  course  of  administration,  and  that 
within  one  year  after  said  non-suit  the  plaintiff  filed  his  dec- 
laration herein  for  tlie  same  causes  of  action  as  in  said  for- 
mer suit  No.  209,587.  A  demurrer  interposed  by  appellee 
to  this  replication  was  sustained  by  the  court.    The  appellant 
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elected  to  stand  by  his  replication,  and  judgment  was  ren- 
dered for  appellee.  Appeal  was  thereupon  prayed  to  the 
Appellate  Court  for  the  First  District,  where  the  judgment 
of  the  lower  court  was  sustained.  The  case  was  then  brought 
by  plaintiff,  on  appeal,  to  this  court. 

Matthew  J.  Huss,  for  appellant. 

A.  W.  Brickwood,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Appellant,  who  was  the  plaintiff  below,  urges  that  the 
trial  court  erred  in  sustaining  the  demurrer  to  the  amended 
replication.  At  the  time  the  first  action  was  commenced  the 
Statute  of  Limitations  had  not  run,  but  when  the  declaration 
was  filed  in  the  second  suit,  now  under  consideration,  the 
statute  had  run  unless  the  non-suit  under  the  first  action  was 
of  such  a  nature  as  to  bring  the  case  within  paragraph  25  of 
chapter  83  of  the  Revised  Statutes  of  1905,  particularly  that 
part  which  reads:  *'or  if  the  plaintiff  be  non-suitcd,  then,  if 
the  time  limited  for  bringing  such  action  shall  have  expired 
during  the  pendency  of  such  suit,  the  said  plaintiff,  his  or 
her  heirs,  executors,  or  administrators,  as  the  case  shall  re- 
quire, may  commence  a  new  action  within  one  year  after 
such  judgment  reversed  or  given  against  the  plaintiff,  and 
not  after."  (Kurd's  Stat.  1905,  p.  1334.)  This  court  has 
heretofore  held  that  this  section  refers  to  involuntary  non- 
suits, and  not  to  voluntary  non-suits.  Holmes  v.  Chicago 
and  Alton  Railroad  Co.  94  111.  439;  Gibhs  v.  Crane  Elevator 
Co.  180  id.  191 ;  Boyce  v.  Snow,  187  id.  181. 

Appellant  contends  that  the  definitions  of  voluntary  and 
involuntary  nonf-suits,  as  given  in  the  Holmes  case,  supra, 
are  not  in  accord  with  the  authorities  on  that  subject.  The 
authorities  themselves  are  not  in  entire  harmony  in  their 
definitions  of  voluntary  and  involuntary  non-suits.  Coke, 
Blackstone,  Chitty  and  Tidd  differ  on  this  question,  and 
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while  some  statements  of  the  court  in  the  Holmes  case, 
supra,  as  to  when  certain  statutes  on  non-suits  were  first 
enacted  in  this  State  may  be  incorrect,  nevertheless  we  are 
inclined  to  agree  with  the  conclusion  reached  in  that  case. 
In  any  event,  that  decision  has  been  generally  followed  by 
this  court  for  more  than  a  quarter  of  a  century,  and  there 
appears  no  good  reason  why  at  this  late  date  it  should  be 
altered.  Stability  and  uniformity  of  decisions  in  judicial 
tribunals  conduce  so  much  to  the  welfare  and  happiness  of 
the  people,  that  when  a  question  has  once  been  settled  and  no 
positive  rule  of  law  has  been  violated  or  contravened  and  no 
serious  detriment  is  likely  to  arise  prejudicial  to  the  public 
interest,  such  adjudication  ought  to  stand.  Greenup  v. 
Stoker y  3  Gilm.  202;  Dickhut  v.  Durrell,  11  111.  72;  Mc- 
Cormick  v.  Bauer,  122  id.  573. 

Appellant  further  contends  that  the  non-suit  taken  in  the 
first  case  was  involuntary.  Whatever  confusion  may  be 
found  in  the  definitions  distinguishing  voluntary  from  invol- 
untary non-suits,  the  general  view  of  this  court  is  clearly  ex- 
pressed in  the  opinion  in  Gibbs  v.  Crane  Elevator  Co,  supra, 
where  a  voluntary  non-suit  is  defined  as  "one  granted  with 
the  plaintiflF's  consent;"  an  involuntary  non-suit,  as  "one 
allowed  on  the  motion  of  the  defendant  and  against  the 
plaintiflF's  will."  It  is  true,  the  record  shows  that  appellant 
asked  for  an  involuntary  non-suit;  but  he  could  not  make  it 
such  by  the  mere  use  of  the  term.  The  record  shows  that  it 
was  on  his  own  motion  that  the  non-suit  was  taken,  the  or- 
der of  the  trial  court  reading,  "and  thereupon  the  plaintiff 
elects  to  take  a  non-suit  in  said  cause."  On  the  record  pre- 
sented here  it  was  clearly  a  voluntary  non-suit. 

The  demurrer  to  the  amended  replication  was  properly 

sustained.    The  judgment  of  the  Appellate  Court  will  tbere- 

fore  be  affirmed.  r    ,         ^    ^       ^ 

Judgfnent  amrmed. 
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Pittsburg,  Cincinnati,  Chicago  and  St.  Louis  Ry.  Co. 

V, 

MoLUE  Bovard,  Admx. 
Opinion  Hied  October  2$^  ipo6, 

1.  Railroads — tuhat  tends  to  show  negligence  in  operating  train. 
Proof  that  the  defendant's  servants,  while  switching,  "kicked"  a 
caboose  down  an  inclined  track  without  having  anyone  in  charge  to 
control  its  movements  or  give  warning  of  its  approach,  tends  to 
show  negligence. 

2.  Same — when  switch  tender  is  not  a  feUow-servant  of  engine 
crew.  A  switch  tender  is  not  a  fellow-servant  of  the  crew  of  an 
engine  switching  in  the  yards  where  such  crew  is  in  the  employ  of 
a  different  company,  which  uses  the  yards  of  the  switch  tender's 
employer  without  being  under  the  direction  or  control  of  the  latter 
further  than  to  obey  its  yard-master's  general  orders  as^to  what 
tracks  to  use,  there  being  nothing  to  show  the  switch  tender  was 
loaned  to  the  defendant  or  that  he  was  co-operating  with  defend- 
ant's crew  at  the  time  of  his  injury. 

3.  Speciai,  interrogatories — when  appellant  is  not  bounS  by 
answer  to  special  interrogatory.  Whether  or  not  employees  are  fel- 
low-servants is  a  mixed  question  of  law  and  fact,  and  the  fact  that 
the  jury  answered  in  the  negative  the  defendant's  special  interroga- 
tory as  to  whether  plaintiff's  intestate  and  defendant's  servants 
were  fellow-servants  does  not  preclude  the  defendant  from  raising 
the  question  of  fellow-servants  on  appeal,  where  it  saved  the  ques- 
tion as  one  of  law  by  requesting  a  peremptory  instruction  to  direct 
a  verdict  in  its  favor. 

4.  Instructions — when  instruction  does  not  assume  fact.  An 
instruction  holding  that  in  order  to  constitute  defendant's  servants 
fellow-servants  with  the  deceased,  "so  as  to  exempt  the  defendant 
from  liability  on  account  of  the  death  of  deceased  from  the  negligent 
acts  of  defendant's  said  servants,  (provided  you  believe,  from -the 
evidence,  deceased's  death  was  caused  by  the  negligent  act  of  said 
servants,")  etc.,  does  not  assume  that  the  death  of  the  deceased  re- 
sulted from  the  negligence  of  the  defendant's  servants. 

5.  Same — an  instruction  stating  law  of  fellow-servants  need  not 
embody  rule  of  due  care.  An  instruction  which  only  purports  to 
state  the  law  with  referente  to  the  question  of  fellow-servants  need 
not  embody  a  statement  in  regard  to  the  care  required  to  be  exer- 
cised by  the  deceased  for  his  own  safety.  * 


Digitized  by  VjOOQIC 


Od'OU     P.,  C,  C.  &  St.  L.  Ry.  Co.  v.  Bovard.  177 

6.  SamZ— when  refusal  of  instruction  on  fellow-servant  ques- 
tion is  proper.  An  instruction  requiring  the  jury  to  find,  as  a  mat- 
ter of  law,  that  the  relation  of  fellow-servants  existed  if  they 
believed  certain  facts  to  have  been  proved,  is  properly  refused 
where  that  question,  under  the  evidence,  was  one  of  fact,  which 
was  submitted  to  the  jury  by  the  instructions  for  both  parites. 

7.  Trial — permitting  counsel  to  discuss  question  not  referred  to 
in  opening  argument  is  largely  discretionary.  Permitting  counsel 
for  the  plaintiff  in  a  personal  injury  case,  in  his  closing  argument 
to  the  jury,  to  discuss  the  question  of  damages,  which  was  not  re- 
ferred to  in  the  opening  argument  nor  in  defendant's  reply  thereto, 
is  largely  discretionary  with  the  trial  court,  and  is  not  ground  for 
reversal  unless  a  clear  abuse  of  such  discretion  is  shown. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  E.  Hanecy,  Judge,  presiding. 

This  is  an  action  in  case,  brought  in  the  superior  court 
of  Cook  county  by  appellee  against  the  appellant  company 
to  recover  damages  for  the  death  of  the  appellee's  husband, 
George  Bovard,  deceased,  alleged  to  have  been  caused  by  the 
negligence  of  the  appellant.  The  trial  below  resulted  in  a 
verdict  and  judgment  in  favor  of  appellee,  which  judgment 
has  been  affirmed  by  the  Appellate  Court.  The  present  ap- 
peal is  prosecuted  from  such  judgment  of  affirmance. 

The  accident,  which  resulted  in  the  death  of  the  deceased, 
occurred  on  December  14,  1899,  in  the  railroad  yard  of  the 
Pittsburg,  Fort  Wayne  and  Chicago  Railroad  Company, 
commonly  referred  to  as  the  Fort  Wayne  road,  between 
Fifty-f6urth  and  Fifty-fifth  streets  in  the  city  of  Chicago. 

The  original  declaration,  filed  August  24,  1900,  consisted 
of  one  count,  and  averred  that  the  appellant  was  possessed 
of  a  locomotive  engine  then  and  there  under  the  care  of  its 
servants,  who  were  operating  and  driving  the  same  upon 
and  along  a  certain  track,  owned,  leased  or  controlled  by 
appellant  at  a  point  near-the  intersection  of  said  streets ;  that 
appellant  so  negligently  managed  said  engine,  as  to  kick  a 
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caboose  car  down  an  inclined  track  controlled  by  appellant, 
and  ran  it  against  the  deceased,  George  Bovard,  "while  with 
all  due  care  and  diligence  he  was  walking  along  said  tracks 
with  the  knowledge  and  consent  of  defendant,"  and  thereby 
threw  him  against  another  locomotive,  and  killed  him.  An 
additional  count,  filed  February  27,  1904,  alleged  that  the 
defendant  was  possessed  of  a  certain  engine  and  caboose, 
with  which  it  was  doing  certain  switching  in  the  yard  of  a 
certain  .other  railroad  company  in  Chicago,  and  so  carelessly 
managed  said  engine  and  caboose  in  doing  said  switching, 
that  the  caboose  was  run,  or  kicked  with  great  force  and  vio- 
lence, down  a  certain  inclined  track  in  said  yard  into  and 
against  a  certain  other  engine ;  that  the  deceased  was  then 
employed  by  said  other  railroad  company  to  work  in  said 
yards,  and,  while  in  the  discharge  of  his  duty  as  such  em- 
ployee, and  exercising  ordinary  care  for  his  own  safety,  he 
was  then  and  there  caught,  crushed  and  injured  by  and  be- 
tween said  caboose  and  engine,  and  that,  as  a  result  of  his 
said  injuries,  he  died. 

On  December  14,  1899,  the  deceased  was  a  switch  tender 
in  said  yard,  and  was  hired  and  paid  directly  by  the  Fort 
Wayne  company.  A  round-house  for  the  housing  of  loco- 
motive engines  was  located  adjacent  to  the  yard  and  in  con- 
nection with  certain  tracks  running  in  a  northerly  direction 
from  Fifty-fifth  street,  and  known  respectively  as  the  "coal 
track,"  "scale  track,"  "caboose  track,"  and  "track  17,"  which 
latter  was  also  known  as  the  "lead  track."  The  appellant, 
by  some  arrangement  with  the  Fort  Wayne  company,  used 
the  yard  or  premises  in  question  to  a  certain  extent  with  its 
freight  engines  and  cabooses.  The  engines  went  into  the 
round-house,  and  the  cabooses  upon  the  caboose  track.  The 
appellant's  engineers  and  firemen  went  with  their  engines, 
and  its  freight  conductors  and  brakemen  went  with  their 
cabooses.  The  engineers  and  brakemen,  in  handling  the 
engines  and  cabooses  of  appellant,  were  hired  and  paid  by 
appellant,  though  it  is  claimed  by  appellant  that  the  work  of 
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the  switchmen,  switch  tenders  and  brakemen  was  under  the 
control  of  a  yard-master  hired  and  paid  by  the  Fort  Wayne 
company.  The  claim  of  the  appellee  is,  that  the  death  of  the 
deceased,  who  was  a  switch  tender  in  the  employ  of  the  Fort 
Wayne  company,  was  caused  by  the  negligence  of  certain 
freight  train  brakemen  in  the  service  of  appellant,  commonly 
called  the  Pan  Handle  road,  in  starting  a  caboose  unattended 
down  an  inclined  track,  whereby  it  was  permitted  to  run 
down  hill  until  it  dashed  into  the  side  of  a  locomotive  about 
which  the  deceased  was  employed,  and  the  deceased  was 
caught  between  the  caboose  and  locomotive  and  so  seriously 
crushed  that  he  died  shortly  afterward. 

A.  N.  Waterman,  (George  Wili^ard,  of  counsel,)  for 
appellant 

James  C.  McShane,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

The  appellant,  upon  the  trial  below,  asked  the  court  to 
give  to  the  jury  a  written  instruction  to  the  effect  that  "the 
pleadings  and  all  the  evidence  considered,  the  plaintiff  is  not 
entitled  to  recover ;  the  jury  will  therefore  return  a  verdict 
finding  the  defendant  not  guilty."  The  coiirt  refused  to  give 
this  instruction,  and  such  refusal  is  assigned  as  error.  The 
instruction  was  properly  refused,  as  there  was  evidence  tend- 
ing to  show  that  appellant  was  guilty  of  negligence  which 
caused  the  death  of  Bovard,  and  that,  at  the  time  of  the  acci- 
dent, he,  Bovard,  was  in  the  exercise  of  due  care  for  his  own 
safety,  and  that  his  death  was  not  caused  by  the  negligence 
of  fellow-servants. 

At  the  time  of  the  death  of  the  deceased  on  December  14, 
1899,  certain  employees  of  the  Fort  Wayne  road  were  run- 
ning an  engine  slowly  northward  along  the  coal  track,  and, 
at  the  time  of  the  collision,  this  engine  was  near  the  junction 
of  the  coal  track  and  track  17.    It  was  the  duty  of  the  de- 
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ceased  to  throw  the  switches  for  his  engine  thus  running 
along  the  coal  track.  He  occupied  a  shanty  west  of  the  coal 
track,  and,  for  the  purpose  of  throwing  the  switches  located 
on  the  east  side  of  the  coal  track,  he  came  out  of  his  shanty 
and  crossed  over  north  of  the  engine  to  a  point  east  of  the 
coal  track.  While  the  engine  upon  the  coal  track  was  pass- 
ing him,  the  caboose  in  question,  which  had  been  kicked 
down  track  17,  ran  into  the  side  of  the  engine  upon  the  coal 
track,  and  Bovard,  being  caught  between  the  caboose  and 
engine,  was  killed.  Appellant's  crew  were  switching  the 
caboose  out  of  the  caboose  track  through  the  switch  at  the 
south  end  of  the  caboose  track  near  Fifty-fifth  street.  They 
kicked  the  caboose  in  question  down  track  17,  which  was 
an  inclined  track,  running  from  the  elevation  at  Fifty-fifth 
street  down  to  the  coal  track.  No  person  was  upon  the 
caboose  which  was  thus  kicked  down  track  17,  so  that  its 
movement  could  not  be  regulated  or  stopped  by  the  use  of  a 
brake,  or  otherwise.  As  the  track  was  a  steep  down-grade, 
there  was  nothing  to  stop  the  caboose  until  it  struck  the 
engine  upon  the  coal  track.  The  evidence  shows  that  it 
was  customary  to  have  a  brakeman,  or  conductor,  or  other 
employee,  upon  the  caboose  to  control  its  movement,  and,  at 
this  time,  the  conductor  had  gone  to  a  telegraph  office,  and 
one  of  the  brakemen  ran  after  the  caboose  to  try  to  catch  it 
and  stop  it,  but  failed  to  do  so.  The  evidence  tends  to  show 
that  the  brakemen,  who  were  switching  out  the  caboose, 
were  responsible  for  its  running  away. 

There  is  evidence  tending  to  show  that  the  deceased  was 
not  guilty  of  any  contributory  negligence,  inasmuch  as  he 
was  merely  doing  his  duty  as  a  switchman  in  "the  employ  of 
the  Fort  Wayne  road  in  throwing  the  switches  for  the  engine 
under  the  control  of  the  Fort  Wayne  company,  which  passed 
along  the  coal  track.  The  evidence  also  shows  that  he  had 
no  notice  or  knowledge  of  the  approach  of  the  unattended 
caboose  upon  track  17,  which  united  with  the  coal  track  at 
the  point  where  the  accident  occurred.    The  fireman  on  the 
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engine  which  was  struck  by  the  caboose,  and  another  person 
thereon  with  the  fireman,  both  testified  that  they  did  not  see 
the  caboose  until  it  struck  the  engine,  and  there  is  testimony 
going  to  show  that,  when  the  deceased  saw  the  approaching 
caboose,  he  attempted  to  get  out  of  the  space  between  the 
engine  and  the  caboose,  but  failed  to  do  so  before  the  colli- 
sion occurred.  To  permit  the  caboose  to  run  down  the  in- 
clined track  while  no  person  was  on  it  for  the  purpose  of 
controlling  its  movements,  tended  to  prove  negligence  of 
appellant's  brakeman  or  conductor,  or  both. 

As  we  read  the  argument  of  counsel  for  the  appellant, 
it  is  not  seriously  contended  by  them  that  the  servants  of 
the  appellant,  who  permitted  the  caboose  to  run  unattended 
down  the  inclined  track,  were  not  guilty  of  negligence.  But 
the  proposition  advanced  by  them  and  chiefly  relied  on  for 
a  reversal  of  this  judgment  is,  that  the  deceased  switchman 
who  was  throwing  the  switch  on  the  coal  track  for  the  pas- 
sage northward  of  the  Fort  Wayne  engine,  and  the  brake- 
men  of  the  appellant  who  were  switching  the  caboose  out 
of  the  caboose  track  and  permitted  it  to  run  down  the  in- 
clined track,  were  fellow-servants,  and,  therefore,  that  ap- 
pellant is  not  responsible  for  the  negligence  of  the  brakeman 
which  caused  the  death  of  the  deceased  switchman,  Bovard. 

Appellee  takes  the  position  that  the  question  of  whether 
the  deceased  was  a  fellow-servant  with  those  in  charge  of 
appellant's  engine  and  caboose  is  foreclosed  by  reason  of 
the  fact  that  appellant  submitted  to  the  jury  on  the  trial 
a  special  interrogatory  requesting  the  jury  to  find  whether 
the  deceased  and  those  in  charge  of  appellant's  engine  and 
caboose  were  fellow-servants,  and  that  the  jury  found  they 
were  not.  In  this  contention  appellee  is  in  error.  The 
question  submitted  to  the  jury  was  simply  a  question  of  fact. 
Whether  servants  are  fellow-servants  is  a  mixed  question 
of  law  and  fact.  (Hartley  v.  Chicago  and  Alton  Railroad 
Co,  197  111.  440.)  The  jury  may,  upon  a  given  state  of 
facts,  conclude  that  the  relation  of  fellow-servants  did  not 
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exist,  and  yet  the  court  may,  upon  the  same  facts,  hold  that, 
as  a  matter  of  law  arising  out  of  these  facts,  the  relation  of 
fellow-servants  did  exist.  By  presenting  to  the  court  the 
peremptory  instruction  to  direct  a  verdict  for  appellant,  and 
the  court  having  refused  such  instruction,  the  question  was 
saved  as  one  of  law. 

The  most  usual  requirement  to  constitute  the  relation 
of  fellow-servants  is  that  the  servants  are  in  the  employ  of 
a  common  master.  (Chicago  and  Alton  Railroad  Co.  v. 
Raidy,  203  111.  310;  Chicago  and  Alton  Railroad  Co.  v. 
Harrington,  192  id.  9.)  To  this  there  seems  to  have  grown 
the  exception  arising  from  the  lending,  between  employers, 
of  the  servants  of  one  to  the  other.  In  the  latter  case, 
where  the  servant  is  temporarily  loaned  by  the  master  to 
another  for  some  special  service  and  the  servant  for  the 
time  becomes  wholly  subject  to  the  direction  and  control  of 
the  person  to  whom  loaned  and  for  whom  the  special  service 
is  being  performed  and  is  wholly  freed  during  such  time 
from  the  direction  of  his  master,  he  becomes  the  servant,  for 
the  time,  of  the  person  to  whom  loaned  or  hired,  and  during 
such  time  may  bear  the  relation  of  fellow-servant  to  the 
other  servants  of  the  master  to  whom  he  is  thus  loaned. 
Grace  &  Hyde  Co.  v.  Probst,  208  111.  147. 

The  particular  contention  made  by  appellant  grows  out 
of  the  fact  that  at  the  time  the  injury  was  received  the  en- 
gine and  caboose  operated  by  appellant's  servants  were  in 
the  switch  yards  of  the  Fort  Wayne  company.  The  latter 
company  has  what  is  known  as  a  yard-master,  who  directs 
what  tracks  shall  be  occupied  or  used  by  engines,  trains  or 
cars  coming  into  said  yards.  Out  of  these  facts  appellant 
advances  the  theory  that  during  the  time  the  engine  and 
caboose  were  in  the  yards  of  the  Fort  Wayne  company 
those  in  charge  of  it  were  subject  to  the  control  of  the  yard- 
master  of  that  company,  and  that  the  deceased  was  also  sub- 
ject to  the  control  of  the  yard-master  of  that  company,  and 
therefore  they  were  fellow-servants.     We  have  examined 
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the  evidence  sufficiently  to  be  satisfied  that  this  position  is 
unsound.  Appellant  claims  that  the  yard-master  and  the  ser- 
vants of  appellant  and  the  deceased  were  engaged  in  a  com- 
mon enterprise,  for  a  common  purpose.  We  do  not  think 
this  statement  is  sustained  by  the  evidence.  There  was  no 
purpose  held  in  common  between  the  yard-master  and  the 
servants  of  appellant  in  charge  of  this  engine  and  caboose 
or  between  the  deceased  and  said  servants  of  the  appellant. 
The  appellant  was  simply  passing  through  the  yards  in  the 
control  of  the  Fort  Wayne  company,  and  the  company,  in 
order  to  avoid  confusion  and  protect  its  own  business,  di- 
rected what  tracks  should  be  occupied  by  trains  of  other 
companies  coming  into  that  yard,  but  gave  no  further  or 
other  directions  than  those.  The  negligence  charged  in  this 
case  was  allowing  the  caboose  to  go  down  the  switch  by 
force  of  gravitation  and  without  any  one  in  charge  of  it,  in 
such  a  manner  that  the  deceased  had  no  warning  of  its  ap- 
proach until  escape  was  impossible.  That  is  the  theory  of 
the  declaration  and  the  theory  of  the  proof,  with  sufficient 
evidence  to  support  it  and  fully  warrant  the  court  in  sub- 
mitting the  question  to  the  jury.  Appellant's  servants  were 
not  pursuing  the  business  of  the  Fort  Wa)me  company,  but 
the  business  of  appellant.  They  were  not  loaned  to  the  Fort 
Wayne  company,  nor  under  its  command  or  control  further 
than  was  necessary  to  obey  the  commands  of  its  yard-master 
in  the  use  of  its  tracks.  The  yard-master  gave  no  com- 
mands or  directions  as  to  how  the  switching  should  be  done 
and  was  in  no  manner  responsible  for  the  caboose  being 
thrown  down  the  inclined  switch  with  no  one  in  control  of  it ; 
nor  did  the  deceased  in  any  manner  co-operate  in  the  acts  of 
the  servants  of  appellant,  nor,  so  far  as  the  record  discloses, 
have  any  knowledge  of  their  presence  in  the  yards  until  at 
the  moment  of  his  injury. 

The  appellant  complains  that  the  second  instruction 
given  by  the  trial  court  in  behalf  of  the  appellee  upon  the 
trial  below  is  erroneous.    That  instruction  is  as  follows : 
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"The  court  instructs  the  jury  that  to  constitute  defend- 
ant's servants,  who  were  switching  the  caboose  in  question, 
fellow-servants  of  George  Bovard,  deceased,  so  as  to  exempt 
the  defendant  from  liability  on  account  of  the  death  of  de- 
ceased from  the  negligent  acts  of  defendant's  said  servants, 
(provided  you  believe  from  the  evidence  deceased's  death 
was  caused  by  the  negligent  acts  of  said  servants,)  said  ser- 
vants and  deceased  should  be  actually  co-operating,  just  be- 
fore and  at  the  time  of  the  collision  which  caused  deceased's 
death,  in  the  particular  business  in  hand,  or  their  usual  duties 
should  bring  them  into  habitual  consociation  with  each  other, 
so  that  they  might  exercise  an  influence  upon  each  other 
promotive  of  proper  caution  for  their  personal  safety." 

The  instruction  is  in  accordance  with  the  language  used 
by  this  court  in  Chicago  and  Alton  Railroad  Co,  v.  O'Brien, 
155  111.  630,  and  North  Chicago  Rolling  Mill  Co,  v.  John- 
son, 114  id.  57.  The  instruction  is  charged  with  being 
erroneous  upon  two  grounds:  First,  because  it  is  said  to 
assume  that  the  death  of  the  deceased  resulted  from  the 
negligence  of  appellant's  servants ;  and  second,  that  it  omits 
to  condition  the  right  of  recovery  upon  the  exercise  of  due 
care  on  the  part  of  the  deceased.  Neither  of  these  objections 
is  well  taken.  As  to  the  first,  the  jury  are  required  to  be- 
lieve from  the  evidence  that  the  deceased's  death  was  caused 
by  the  negligent  acts  of  appellant's  servants,  and,  therefore, 
such  negligence  is  not  assumed  to  have  existed.  As  to  the 
second  objection,  the  instruction  only  purported  to  state  the 
law  in  reference  to  the  question  of  fellow-servants,  and, 
therefore,  it  was  unnecessary  to  embody  in  the  instruction 
a  statement  in  regard  to  the  care  of  the  deceased  for  his 
own  safety.  In  Chicago  and  Eastern  Illinois  Railroad  Co, 
V.  Hines,  132  111.  i6t,  it  was  said:  "It  is  not  required  that 
the  entire  law  of  the  case  shall  be  stated  in  a  single  instruc- 
tion, and  it  is  therefore  not  improper  to  state  the  law  as 
applicable  to  particular  questions,  or  particular  parts  of  the 
case,  in  separate  instructions."     The  criticism  cannot  be 
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made  upon  this  instruction  that  it  states,  if  certain  facts  are 
found,  the  jury  may  render  a  verdict  for  the  plaintiff,  and 
omits  certain  other  facts  necessary  to  be  found  in  order  to 
entitle  the  jury  to  find  for  the  plaintiff.  The  instruction,  on 
the  contrary,  merely  states  a  rule  in  regard  to  fellow-ser- 
vants which  would  exempt  appellant  from  liability. 

It  is  also  said  the  court  below  erred  in  refusing  to  give 
the  first  instruction  asked  by  the  appellant.  This  instruc- 
tion was  properly  refused,  because  it  required  the  jury  to 
find  that  if  certain  facts  were  found  the  relation  of  fellow- 
servants  existed  between  the  deceased  and  the  yard-master, 
as  a  matter  of  law.  Here,  under  the  evidence,  the  question 
as  to  whether  the  relation  of  fellow-servants  existed  was  a 
question  of  fact,  and  submitted  to  the  jury  for  their  decision 
by  the  instructions  asked  by  and  given  for  both  sides. 

It  is  furthermore  assigned  as  error  that  improper  re- 
marks were  made  by  counsel  for  appellee  in  his  closing  ar- 
gument to  the  jury.  In  his  closing  argument  to  the  jury, 
counsel  for  appellee  argued  the  question  as  to  the  amount 
of  damages  to  which  appellee  was  entitled,  and  stated  that 
the  appellee,  as  the  widow  of  the  deceased,  and  her  children, 
were  entitled  to  the. sum  of  $5000,  being  the  maximum  fixed 
by  the  statute  in  such  case,  as  damages  for  the  death  of  the 
husband  and  father.  The  reason  why  these  remarks  of 
counsel  in  his  closing  address  are  alleged  to  be  improper, 
is  the  claim  that  the  question  of  damages  was  not  discussed 
by  counsel  in  his  opening  argument.  This  objection  is 
without  force,  because  it  does  not  appear  from  the  record 
that  the  question  of  damages  was  not  discussed  by  both 
counsel  before  appellee  began  his  closing  address  to  the 
jury.  As  is  well  said  by  the  Appellate  Court  in  its  opinion 
deciding  this  case :  "It  is  sufficient  to  say  in  relation  to  the 
objection  made — that  the  court  should  have  prevented  coun- 
sel for  appellee  from  arguing  the  question  of  damages  in  his 
last  address  to  the  jury,  or  have  allowed  appellant's  counsel 
to  reply — ^that  there  is  nothing  in  this  record  showing  the 
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basis  of  such  complaint,  namely,  that  the  subject  of  damages 
had  not  before  in  the  argument  been  discussed." 

But  if  it  be  assumed  that  no  prior  reference  had  been 
made  to  the  question  of  damages,  it  was  not  reversible  error 
to  permit  counsel  for  appellee  to  refer  to  that  subject  in  his 
closing  address.  "A  concluding  argument  ought  properly 
to  be  confined  to  the  grounds  stated  and  points  of  law  an- 
nounced in  the  opening  argument,  and  a  reply  to  what  has 
been  brought  out  in  the  argument  of  opposing  counsel ;  but 
where  the  court  permits  counsel  to  comment  upon  matters 
in  evidence  not  discussed  by  his  opponent,  and  the  latter  is 
aflForded  no  opportunity  for  reply,  the  Appellate  Court  will 
not  reverse  the  judgment  unless  a  clear  abuse  of  discretion 
is  shown."  (2  Ency.  of  PL  &  Pr.  pp.  708,  709.)  In  Hull 
&  Co.  V.  Alexander,  26  Iowa,  573,  it  is  said :  "The  objec- 
tion that  the  court  permitted  counsel  for  the  defendants  in 
their  closing  arguments  to  refer  to  and  comment  upon  other 
portion  of  these  defendants'  answer  in  the  foreclosure  case 
than  such  as  were  referred  to  by  plaintiff's  counsel,  and  no 
opportunity  afforded  for  a  reply  to  such  new  portions,  per- 
tains to  a  question  of  discretion  in  the  district  court,  and 
no  abuse  of  such  discretion  is  shown."  So,  in  the  case  at 
bar,  it  may  be  said  that  questions  of  this  kind  are  matters 
resting  in  the  sound  discretion  of  the  trial  court.  It  does 
not  appear  in  the  case  at  bar  that  there  was  any  abuse  of 
that  discretion  by  the  trial  court  which  was  prejudicial  to 
the  appellant. 

We  see  no  good  reason  for  reversing  the  judgment  in 
this  case.  Accordingly,  the  judgment  of  the  Appellate  Court, 
affirming  the  judgment  of  the  superior  court,  is  affirmed. 

Judgment  afHrmed, 
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This  People  ex  rel.  W.  H.  Stead,  Attorney  General, 

V. 

The  Board  o^  Supervisors  o?  Edgar  County  et  al. 
Opinion  Hied  October  23,  ipo6. 

1.  Elections — statutory  provision  for  selecting  judges  of  elec- 
tion is  mandatory.  Section  33  of  the  Election  law,  as  amended  in 
1905,  (Laws  of  1905,  p.  203,)  specifying  the  method  of  appointing 
judges  of  election,  is  mandatory;  and  it  is  the  duty  of  the  county 
board,  in  counties  under  township  organization,  to  appoint  as 
judges  of  election  the  persons  selected  by  the  two  groups  of  mem- 
bers of  the  board  belonging  to  the  respective  political  parties,  as 
specified  in  that  section. 

2.  Same — the  precinct,  and  not  the  township,  is  the  unit  in  se- 
lecting election  judges.  In  appointing  election  judges  under  sec- 
tion 33  of  the  Election  law,  as  amended  in  1905,  the  precinct  or 
election  district  is  the  unit,  and  not  the  township,  and  the  number 
of  election  judges  from  each  political  party  for  each  precinct  or 
election  district  is  determined  by  the  vote  in  such  precinct  or  district, 
and  not  by  the  total  vote  in  the  township. 

3.  Constitutional  law — section  33  of  the  Election  law,  as 
amended  in  ipo§,  is  not  special  legislation.  The  fact  that  the  basis 
for  appointing  judges  of  election  in  townships  under  township  or- 
ganization, as  specified  in  section  33  of  the  Election  law,  as  amended 
in  1905,  is  the  vote  cast  at  the  preceding  general  election  for  Gover- 
nor, whereas  the  basis  in  counties  not  under  township  organization 
is  the  vote  cast  at  the  preceding  general  election,  does  not  render 
section  33  a  special  or  local  law  prohibited  by  the  constitution,  since 
a  law  applying  only  to  counties  under  township  organization  is  a 
general  law,  within  the  meaning  of  the  constitution. 

4.  Same — section  S3  of  Election  law,  as  amended  in  1905,  is  not 
void  as  delegating  legislative  power.  Section  33  of  the  Election 
law,  as  amended  in  1905,  conferring  power  upon  the  county  board 
to  appoint  judges  of  election  in  the  manner  therein  specified,  is  not 
unconstitutional,  as  delegating  legislative  power  to  the  county  board, 
since  there  is  no  constitutional  restriction  upon  the  power  of  the 
legislature  to  provide  for  the  manner  of  appointment  of  officers  of 
the  class  to  which  judges  of  election  belong. 

Original  petition  for  mandamus. 
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This  is  an  original  proceeding  commenced  in  this  court 
in  the  name  of  the  People,  upon  the  relation  of  the  Attorney 
General,  against  the  board  of  supervisors  of  Edgar  county, 
to  coerce  said  board  of  supervisors  to  appoint  judges  of 
election  in  the  several  election  districts  in  said  county  in 
accordance  with  the  provisions  of  an  act  of  the  General 
Assembly  approved  May  i8,  1905,  in  force  July  i,  1905, 
(Laws  of  1905,  p.  202,)  entitled  "An  act  to  amend  sec- 
tions 32,  33  and  37  of  an  act  entitled  'An  act  in  regard  to 
elections,  and  to  provide  for  filling  vacancies  in  elective 
offices,'  approved  April  3,  1872,  in  force  July  i,  1872,  as 
amended  by  act  approved  June  3,  1897,  in  force  July  i, 
1897,  and  an  act  approved  June  22,  1885,  in  force  July  i, 
1885,  respectively/' 

The  petition  avers  that  Edgar  county  is  under  township 
organization;  that  there  are  fifteen  townships  in  the  said 
county,  and  that  each  of  said  townships  has  one  supervisor 
and  that  the  township  of  Paris  has  two  assistant  supervis- 
ors, and  that  the  board  of  supervisors  of  said  county,  as 
organized,  consists  of  seventeen  members ;  that  at  the  gen- 
eral election  in  November,  1904,  there  were,  and  now  are, 
twenty  election  districts  in  said  county;  that  the  township 
of  Embarrass  contains  two  election  districts,  numbered  i 
and  2,  the  township  of  Young  America  two  election  dis- 
tricts, numbered  i  and  2,  and  the  township  of  Paris  four 
election  districts,  numbered  i,  2,  3  and  4,  and  that  each  of 
the  other  townships  in  said  county  contains  one  election 
district;  that  at  the  general  election  in  November,  1904, 
Charles  S.  Deneen  was  the  candidate  of  the  republican  party 
for  Governor  and  Lawrence  B.  Stringer  was  the  candidate 
of  the  democratic  party  for  Governor ;  that  in  the  townships 
of  Bruilletts  Creek,  Buck,  Edgar,  Grand  View,  Hunter, 
Shiloh  and  Symmes,  each  having  but  one  election  district, 
said  Lawrence  B.  Stringer,  as  the  democratic  candidate  for 
Governor,  received  the  highest  number  of  votes  at  the  elec- 
tion for  Governor  in  November,  1904,  and  in  each  of  said 
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townships  Charles  S.  Deneen,  as  the  republican  candidate 
for  Governor,  received  the  second  highest  number  of  votes 
for  Governor  at  said  election ;  that  in  the  townships  of  El- 
bridge,  Kansas,  Prairie,  Ross  and  Stratton,  each  having  but 
one  election  district,  said  Charles  S.  Deneen,  as  the  republi- 
can candidate  for  Governor,  received  the  highest  number  of 
votes  at  the  election  for  Governor  in  November,  1904,  and 
in  each  of  said  townships  Lawrence  B.  Stringer,  as  the 
democratic  candidate  for  Governor,  received  the  second 
highest  number  of  votes  for  Governor  at  said  election ;  that 
in  district  No.  i  of  the  township  of  Embarrass  Charles  S. 
Deneen  received  107  votes  apd  Lawrence  B.  Stringer  169 
votes  for  the  office  of  Governor  at  said  general  election  in 
November,  1904;  that  in  district  No.  2  Charles  S.  Deneen 
received  149  votes  and  Lawrence  B.  Stringer  128  votes  for 
the  office  of  Governor;  that  in  district  No.  i  of  the  town- 
ship of  Young  America  Charles  S.  Deneen  received  148 
votes  and  Lawrence  B.  Stringer  144  votes  for  the  office  of 
Governor  at  said  general  election  in  November,  1904;  that 
in  district  No.  2  Charles  S.  Deneen  received  98  votes  and 
Lawrence  B.  Stringer  103  votes  for  the  office  of  Governor; 
that  in  the  township  of  Paris  Charles  S.  Deneen  received 
the  highest  number  of  votes  cast  for  Governor  in  each  elec-  • 
tion  district  at  the  general  election  for  Governor  in  1904 
and  Lawrence  B.  Stringer  received  the  second  highest  num- 
ber of  votes  cast  for  Governor  in  each  election  district  in 
said  township  at  said  general  election;  that  eleven  of  the 
members  of  said  board  of  supervisors  are  members  of  and 
belong  to  the  democratic  party  and  six  of  the  members  of 
said  board  of  supervisors  are  members  of  and  belong  to  the 
republican  party;  that  the  board  of  supervisors  of  Edgar 
county  met  in  regular  session  on  the  nth  day  of  June,  1906, 
as  required  by  law,  fifteen  members  of  said  board  being 
present;  that  it  was  the  duty  of  said  board  of  supervisors 
at  said  meeting  to  appoint  three  judges  of  election  in  each 
election  district  in  said  county;   that  it  was  the  duty  of  the 
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members  of  the  board  of  supervisors  belonging  to  the  po-  . 
litical  party  having  the  greatest  number  of  votes  upon  said'/ 
board  of  supervisors  to  select  the  majority  of  the  judges! 
of  election  in  each  election  district  in  each  township  in  said^ 
county  in  which  said  political  party  cast  the  highest  number 
of  votes  at  the  preceding  general  election  for  Governor,  and 
it  was  the  duty  of  the  board  of  supervisors  to  appoint  as 
judges  of  election  for  those  election  districts  tlie  persons 
so  selected ;  that  it  was  also  the  duty  of  the  members  of  the 
board  of  supervisors  belonging  to  the  political  party  having 
the  second  highest  number  of  votes  upon  the  board  of  su- 
pervisors to  select  the  minority  judges  of  election  in  each 
election  district  in  each  township  in  said  county  in  which 
said  political  party  cast  the  second  highest  number  of  votes 
at  the  preceding  general  election  for  Governor,  and  it  was 
the  duty  of  the  board  of  supervisors  to  appoint  as  judges 
of  election  for  those  districts  the  persons  so  selected;  that 
the  members  of  the  board  of  supervisors  belonging  to  the 
political  party  having  the  second  greatest  number  of  votes 
upon  the  said  board  of  supervisors  did  select  two  persons, 
who  possessed  all  the  qualifications  of  judges  of  election 
specified  in  the  statute,  to  be  appointed  judges  of  election 
in  each  of  the  election  districts  in  each  township  in  which 
said  political  party  cast  the  highest  number  of  votes  for 
Governor  at  the  preceding  general  election  for  Governor, 
and  one  person  to  be  appointed  judge  of  election  in  each 
election  district  in  each  township  in  said  county  in  which 
said  political  party  to  which  said  minority  members  belonged 
cast  the  second  highest  number  of  votes  at  the  preceding 
general  election  for  Governor ;  that  the  said  minority  mem- 
bers of  said  board  of  supervisors  presented  to  said  board  of 
supervisors  at  its  said  meeting,  in  open  session,  a  list  of  the 
names  of  the  persons  so  selected  as  judges  of  election  in  the 
said  several  districts  in  the  several  townships  of  said  county 
and  demanded  of  said  board  of  supervisors  that  the  persons 
so  selected  be  appointed  by  the  board  of  supervisors  as 
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judges  of  election  in  the  several  districts  for  which  they 
were  selected;  that  said  list  and  demand  were  in  writing, 
and  were  accompanied  by  a  certificate  of  the  county  clerk 
of  Edgar  county  showing  the  vote  for  Governor  in  each 
election  district  in  said  county  cast  at  the  last  preceding  gen- 
eral election  for  Governor,  being  the  general  election  held 
in  November,  1904;  that  a  motion  was  made,  seconded  and 
voted  upon  by  the  members  of  the  board  of  supervisors,  that 
the  board  of  supervisors  appoint  the  persons  so  selected  as 
judges  of  election  in  the  several  election  districts  of  Edgar 
county  in  and  for  which  they  had  been  selected;  that  the 
majority  members  upon  the  board  of  supervisors  voted 
against  said  motion  and  the  minority  members  upon  said 
board  of  supervisors  voted  for  said  motion,  and  the  ma- 
jority vote  upon  said  motion  being  against  the  proposition 
to  appoint  said  persons  as  judges  of  election  in  said  several 
districts,  the  motion  was  declared  by  the  chairman  of  said 
board  to  have  been  lost;  that  the  board  of  supervisors  of 
said  county  have  failed  and  refused  to  perform  their  duty, 
as  provided  by  law,  by  declining  to  appoint  as  judges  of 
election  in  said  several  election  districts  the  persons  selected 
as  judges  of  election  by  the  minority  members  of  said  board, 
and  the  petition  prays  that  the  writ  of  mandamus  issue  to 
compel  them  to  so  perform  their  duty.  A  general  demurrer 
was  filed  by  the  respondents  to  the  petition. 

W.  H.  Stead,  Attorney  General,  for  petitioner. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

The  first  question  presented  for  decision  upon  this  rec- 
ord is,  is  the  provision  of  section  33  of  the  statute  as 
amended,  which  provides  the  county  board  shall  appoint  as 
judges  of  election  in  the  several  election  districts  or  pre- 
cincts of  the  county  the  persons  selected  by  the  members  of 
the  county  board  belonging  to  the  political  party  having  the 
greatest  number  of  votes  upon  said  board  and  by  the  mem- 
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bers  of  the  county  board  belonging  to  the  political  party 
having  the  second  greatest  number  of  votes  upon  said  board, 
mandatory,  or  only  directory? 

The .  statute  provides  that  in  counties  under  township 
organization  the  county  board,  at  its  regular  or  at  a  special 
meeting,  in  the  month  of  June  in  each  year,  except  where 
judges  are  appointed  by  election  commissioners,  shall  ap- 
point in  each  election  precinct  or  district  in  the  county  three 
judges  of  election,  who  shall  be  capable  and  discreet  electors 
and  possess  the  qualifications  required  by  law  of  judges  of 
election ;  that  no  more  than  two  persons  of  the  same  politi-  [ 
cal  party  shall  be  appointed  judges  in  the  same  election  dis- 
trict or  undivided  precinct,  but  that  the  supervisor  shall  be 
appointed  as  one  of  the  judges  of  election  in  the  district 
or  precinct  in  which  he  resides,  and  that  the  remaining 
judges  of  election  in  the  various  election  precincts  and  dis- 
tricts of  the  county  shall  be  made  in  the  following  manner : 
First,  that  the  members  of  the  county  board  belonging  to 
the  political  party  having  the  greatest  number  of  votes  upon 
the  board  shall  select  the  majority  of  the  election  judges 
in  each  election  district  or  precinct  in  each  township  in 
which  said  political  party  cast  the  highest  number  of  votes ' 
at  the  preceding  general  election  for  Governor,  and  shall  i 
also  select  the  minority  judge  of  election  in  each  election 
district  or  precinct  in  each  township  in  which  said  political 
party  cast  the  second  highest  number  of  votes  for  Governor 
at  the  preceding  general  election  for  Governor ;  second,  that : 
the  members  of  the  county  board  belonging  to  the  political  ' 
party  having  the  second  greatest  number  of  votes  upon  the  s 
county  board  shall  select  the  majority  of  the  election  judges 
in  each  election  district  or  precinct  in  each  township  in 
which  said  political  party  cast  the  highest  number  of  votes 
at  the  preceding  general  election  for  Governor,  and  shall 
also  select  the  minority  judge  of  election  in  the  election  dis- 
trict or  precinct  in  each  township  in  which  said  political 
party  cast  the  second  highest  number  of  votes  at  the  pre- 
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ceding  general  election  for  Governor.     Said  section  pro-  | 
vides  in  express  terms  that  the  county  board  shall  appoint 
the  person  or  persons  thus  selected  as  judges  of  election  in 
the  several  election  precincts  and  districts  in  the  county. 

It  would  seem  clear  from  a  reading  of  section  33  that  \ 
it  was  the  design  of  the  General  Assembly  that  the  political  ; 
party  casting  the  highest  vote  and  the  political  party  cast-  j 
ing  the  second  highest  vote  should  be  represented  upon  the  j 
board  of  judges  of  election  at  each  voting  precinct  in  the  ■ 
county,  as  it  is  provided,  "no  more  than  two  persons  of  the ! 
same  political  party  shall  be  appointed  judges  in  the  same  > 
election    district    or    undivided    precinct."      Prior    to    the 
amendment  of  1905  the  foregoing  clause  of  the  statute  was 
found  in  section  33  as  it  then  stood  upon  the  statute  books, 
but  it  was  doubtless  thought  by  the  f ramers  of  the  amend- 
ment that  if  the  selection  of  the  judges  of  election  was  left 
to  the  county  board,  as  it  was  by  section  33  before  it  was 
amended,  a  partisan  county  board,  while  complying  with  the 
letter  of  the  statute,  might  violate  its  spirit  by  selecting  a 
minority  judge,  who,  although  a  member  of  a  political  party 
differing  from  that  of  the  political  party  of  the  majority  of 
the  judges  composing  the  board  of  judges  of  election,  by 
reason  of  his  inexperience,  timidity,  want  of  party  zeal,  or 
otherwise,  might  not  represent  upon  the  board  of  judges  of 
election  the  party  to  which  he  nominally  belonged,  and  with 
a  view  to  remedy  this  defect  in  the  law  the  amendment  was 
passed  whereby  it  was  provided  the  judges  of  election  should 
be  selected  by  the  representatives  of  the  two  leading  politi- 
cal parties  upon  the  county  board.     If,  after  the  selection 
of  the  judges  of  election  was  made  under  the  amendment 
of  1905,  it  was  left  optional  with  county  boards  whether 
they  would  comply  with  such  section  as  amended,  and  ap- 
point the  persons  thus  selected  or  not,  as  they  might  see  fit, 
the  amendment  would  be  annulled  and  the  statute  remain 
in  the  same  form  as  it  was  prior  to  the  amendment,  as  prior 
to  the  amendment  the  majority  upon  the  county  board  could 
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make  the  appointment  of  judges  of  election  as  they  willed, 
provided  only  no  more  than  two  of  such  judges  were  mem- 
bers of  the  same  political  party.  We  are  of  the  opinion  that 
the  majority  upon  the  county  board  are  powerless  to  make 
selections  of  judges  of  election  in  lieu  of  the  selections  made 
by  the  minority,  and  to  appoint  the  persons  thus  selected 
in  lieu  of  those  selected  by  such  minority.  In  other  words, 
we  think  it  clear  that  the  statute  is  mandatory,  and  that  it 
is  the  duty  of  the  county  board  to  appoint  as  judges  of  elec- 
tion the  persons  selected  by  the  members  of  the  board  be- 
longing to  the  political  party  having  the  greatest  number 
of  votes  upon  the  board,  and  by  the  members  of  the  county 
board  belonging  to  the  political  party  having  the  second 
greatest  number  of  votes  upon  said  board. 

It  is  next  contended  that  in  the  townships  of  Embarrass 
and  Young  America,  as  Lawrence  B.  Stringer  carried  both 
townships,  that  of  Embarrass  by  a  majority  of  forty-one 
votes  and  that  of  Young  America  by  a  majority  of  one  vote 
over  Charles  S.  Deneen  for  Governor,  the  majority  mem- 
bers of  the  county  board  have  the  right  to  select  two  judges 
of  election  in  each  of  the  four  election  precincts  or  districts 
in  said  townships.  We  do  not  think  this  contention  sound. 
In  Embarrass  township  Charles  S.  Deneen  carried  district 
No.  2  by  a  majority  of  twenty-one  votes  over  Lawrence  B. 
Stringer,  while  Lawrence  B.  Stringer  carried  district  No.  i 
over  Charles  S.  Deneen  by  a  majority  of  sixty-two  votes, 
and  in  Young  America  township  Charles  S.  Deneen  carried 
district  No.  i  over  Lawrence  B.  Stringer  by  a  majority  of 
four  votes,  while  Lawrence  B.  Stringer  carried  district 
No.  2  by  a  majority  of  five  votes  over  Charles  S.  Deneen. 
We  think  it  clear  the  precinct  or  district  is  made  the  unit 
by  this  statute,  and  not  the  township.  It  is  the  evident  in- 
tention of  the  statute  that  at  each  voting  place  there  shall 
be  an  election  board  consisting  of  three  judges,  and  that  the 
political  party  which  cast  the  greatest  number  of  votes  for 
Governor  at  the  last  general  election  in  that  precinct  is  enti- 
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tied  to  a  majority  of  the  judges  of  election  in  said  precinct. 
Our  holding,  therefore,  is,  that  in  Embarrass  township  the 
repubhcan  party  is  entitled  to  two  judges  in  district  No.  2 
and  the  democratic  party  one,  while  in  district  No.  i  the 
democratic  party  is  entitled  to  two  judges  and  the  republi- 
can party  to  but  one ;  and  in  Young  America  township  the 
republican  party  is  entitled  to  two  judges  in  district  No.  i 
and  the  democratic  party  to  one,  while  in  district  No.  2  the 
democratic  party  is  entitled  to  two  judges  and  the  republi- 
can party  to  one. 

It  is  also  urged  that  the  petition  was  prematurely  filed. 
The  board  of  supervisors  of  Edgar  county  met  in  regular 
session  on  June  11,  1906,  and  organized.  On  the  next  day 
the  members  of  said  board  belonging  to  the  political  party 
having  the  second  greatest  number  of  votes  upon  said  board 
selected  two  judges  of  election  in  each  election  district  in 
said  county  wherein  the  political  party  to  which  they  be- 
longed had  cast  the  highest  number  of  votes  for  Governor 
at  the  November  election,  1904,  and  one  judge  of  election 
in  each  election  district  in  said  county  wherein  the  political 
party  to  which  they  belonged  had  cast  the  second  highest 
vote  at  said  election  for  Governor,  and  presented  a  list  of 
the  names  of  the  persons  so  selected  to  said  county  board 
while  in  session,  and  made  a  demand  upon  said  county 
board,  in  writing,  that  the  board  appoint  such  persons  as 
judges  of  election  in  and  for  the  respective  election  districts 
for  which  they  had  been  selected,  and  a  motion  was  made 
that  the  persons  so  selected  be  appointed  by  the  county  board 
as  judges  of  election  in  the  respective  election  districts  for 
which  they  had  been  selected.  That  motion  failed  to  carry 
and  the  board  refused  to  make  said  appointment,  where- 
upon one  of  the  majority  members  of  said  board  made  a 
motion,  which  was  carried,  that  "the  board  adjourn  till  ten 
o'clock  A.  M.  June  26,  1906,  at  which  time  the  election 
judges  are  to  be  selected."  It  is  therefore  clear  that  said 
county  board  had  refused  to  appoint  the  persons  as  judges 
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of  election  who  had  been  legally  selected  by  the  minority 
members  prior  to  the  time  this  petition  was  filed  and  ad- 
journed until  June  26,  when  they  proposed  to  select, — ^not 
appoint, — judges  of  election  in  said  county.  As  we  have 
seen,  it  is  the  duty  of  the  county  board  to  appoint, — not  to 
select, — ^judges  of  election,  as  the  power  to  select  judges  of 
election  is  delegated  by  the  statute  to  a  body  outside  of  the 
county  board. 

In  State  Board  of  Equalisation  v.  People,  191  111.  528, 
which  was  a  mandamits  proceeding  against  the  State  Board 
of  Equalization  to  require  it  to  value  and  assess  the  corpo- 
rate stock  and  franchises  of  certain  corporations  organized 
under  the  laws  of  this  State,  the  same  position  was  taken 
by  the  State  Board  of  Equalization  as  is  here  taken  by  the 
respondents.  On  page  539  it  was  said:  "It  is  next  con- 
tended that  the  respondents  were  not  in  default  at  the  time 
the  petition  was  filed ;  that  the  State  Board  of  Equalization 
was  then  in  session  and  had  the  entire  session  in  which  to 
value  and  assess  the  capital  stock  and  franchises  of  said  cor- 
porations, and  that  the  petition  for  mandamtis  was  therefore 
prematurely  filed.  The  general  rule  is,  that  before  apply- 
ing for  a  mandamus  an  express  demand  should  be  made, 
and  there  should  be  a  refusal  to  perform,  either  express  or 
implied.  In  cases,  however,  where  the  duty  sought  to  be 
enforced  is  of  a  public  nature,  affecting  the  people  at  large, 
and  there  is  no  one  especially  empowered  to  demand  its  per- 
formance, there  is  no  necessity  for  a  demand  and  a  refusal. 
The  law  requiring  the  duty  stands  as  a  continual  demand. 
(13  Ency.  of  PI.  &  Pr.  618;  People  v.  Board  of  Education, 
127  111.  613;  People  V.  Town  of  Mt.  Morris,  137  id.  576; 
People  V.  Crabb,  156  id.  155;  Commissioners  of  Highways 
V.  Jackson,  165  id.  17.)  The  State  Board  of  Equalization 
met  on  the  loth  day  of  September.  On  the  nth  day  of  Oc- 
tober the  board,  and  each  member  thereof,  were  requested, 
in  writing,  to  value  and  assess  the  capital  stock  and  fran- 
chises of  said  corporations.     Thereafter,  and  prior  to  the 
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filing  of  the  petition,  the  board  did  nothing  toward  the  per- 
formance of  its  duty,  and  some  of  its  members  stated  nothing 
would  be  done.  Thirteen  of  said  corporations  were  not 
assessed  at  all,  and  on  the  day  the  board  adjourned  its 
annual  session  seven  w^ere  assessed  at  so  low  a  rate  as  to 
amount  to  no  assessment.  The  duty  to  assess  the  capital 
stock  and  franchises  of  said  corporations  rested  upon  the 
respondents  from  the  first  day  of  the  session  of 'the  board, 
and  continued  from  day  to  day  throughout  the  session. 
Such  duty  could  not  be  escaped  by  delay,  and  such  delay  and 
subsequent  failure  to  act  show  conclusively  that  respondents 
were  willfully  in  default." 

We  are  of  the  opinion  no  further  demand  and  refusal 
was  required  than  appears  from  this  record  before  a  petition 
for  mandamus  might  properly  be  filed  to  require  the  re- 
spondents to  perform  their  duty,  and  that  the  petition  was 
not  prematurely  filed. 

It  is  further  urged  that  the  amendment  to  section  33  is 
unconstitutional  and  void,  and  furnishes  no  authority  for 
the  selection  of  judges  of  election  by  the  majority  or  mi- 
nority members  of  the  county  board.  It  is  first  said  the 
amendment  is  special  legislation  and  in  conflict  with  sec- 
tion 22  of  article  4  of  the  constitution,  because  it  provides 
a  basis  for  the  selection  and  appointment  of  election  judges 
in  counties  under  township  organization  different  from  that 
provided  by  section  32  of  the  same  act  for  the  selection  and 
appointment  of  judges  of  election  in  counties  not  under 
township  organization,  in  this :  that  in  counties  under  town- 
ship organization  the  selection  is  to  be  based  upon  the  vote 
cast  "at  the  preceding  general  election  for  Governor,"  while 
in  counties  not  under  township  organization  the  selection 
is  to  be  based  upon  the  vote  cast  "at  the  preceding  general 
election,"  which  would  include  an  election  for  county,  or 
even  township,  officers.  We  have  never  understood  that  a 
law  which  only  applies  to  the  class  of  counties  in  this  State 
which  have  adopted  township  organization  was  void,  as 
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amounting  to  special  legislation,  for  that  reason  alone,  but 
are  of  the  opinion  if  the  law  applies  to  all  counties  in  the 
State  which  have  heretofore  adopted  or  may  hereafter  adopt 
township  organization,  then  it  is,  within  the  meanftig  of  the 
constitution,  general  legislation.  In  People  v.  Wright,  yo 
111.  388,  quoting  from  McAunich  v.  M.  &  M.  R.  R.  Co.  20 
Iowa,  338,  on  page  398,  it  was  said :  "Laws  are  general  and 
uniform,  not  because  they  operate  upon  every  person  in  the 
State,  for  they  do  not,  but  because  every  person  who  is 
brought  within  the  relations  and  circumstances  provided  for 
is  affected  by  the  laws.  They  are  general  and  uniform  in 
their  operation  upon  all  persons  in  the  like  situation,  and 
the  fact  of  their  being  general  and  uniform  is  not  affected 
by  the  number  of  those  within  the  scope  of  their  o[>eration." 
And  in  Potunn  v.  Johnson,  108  111.  70,  it  was  held  that  the 
act  in  relation  to  cities  and  villages  is  a  general  law,  and  not 
local  and  special,  although  tliere  may  be  municipalities  in 
the  State  to  which  it  is  not  applicable,  namely,  those  in  ex- 
istence under  special  charters  at  the  time  of  the  adoption 
of  the  constitution  which  have  not  since  sought  to  have  their 
charters  changed  or  amended.  On  page  80  it  was  said: 
"After  full  consideration  and  reconsideration  we  are  as 
firmly  committed  to  the  doctrine  as  we  can  be  to  any  doc- 
trine, that  the  act  in  relation  to  cities  and  villages  is  a  gen- 
eral law,  and  not  local  or  special,  although  there  may  be 
municipal  corporations  to  which  it  is  not  applicable,  namely, 
municipal  corporations  in  existence  under  special  charters 
at  the  time  of  the  adoption  of  the  constitution  which  have 
not  since  sought  to  have  their  charters  changed  or  amended. 
It  is  general  and  of  uniform  application  to  all  cities,  towns 
and  villages  thereafter  becoming  incorporated  or  thereafter 
having  their  charters  changed  or  amended,  to  the  extent  of 
such  change  or  amendment,  and  thus  fully  conforms  to  the 
definition  of  a  general  law." 

The  case  of  Reynolds  v.  Toztm  of  Foster,  89  111.  257,  is 
a  case  directly  in  point.     In  that  case  it  was  held  that  the 
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Road  and  Bridge  law,  which  applied  to  all  counties  in  the 
State  acting  under  township  organization  and  which  gave 
police  magistrates  and  justices  of  the  peace  jurisdiction  of 
complaints  for  a  refusal  or  neglect  to  work  upon  the  roads 
when  ordered  so  to  do,  and  which  provided  that  the  sum- 
mons in  such  case  should  be  returnable  within  five  days  in- 
stead of  within  not  less  than  five  or  more  than  fifteen  days, 
as  is  provided  by  general  law,  was  not  a  local  or  special  law 
within  the  meaning  of  the  constitutional  provision  against 
such  legislation,  as  the  statute  applied  to  and  was  operative 
in  all  counties  in  the  State  under  township  organization. 
On  page  260  the  court  said:  "We  cannot  concur  with  ap- 
pellant in  the  view  he  urges,  that  this  act,  differing,  as  it 
does,  in  some  respects  from  the  general  law  conferring  ju- 
risdiction upon  justices  of  the  peace,  is  obnoxious  to  the 
criticism  he  has  attempted.  It  is  not,  nor  can  it  be,  held, 
these  provisions  of  the  Road  and  Bridge  act  make  the  act 
local  or  special  In  no  correct  sense  of  these  terms  can  this 
be  so  regarded.  We  know  of  no  constitutional  inhibition 
on  the  legislature  to  provide  for  summary  convictions  in 
certain  cases  in  counties  under  township  organization,  pro- 
vided the  act  applies  and  is  operative  in  all  such  counties." 
And  in  People  v.  Hazelwood,  116  111.  319,  on  page  329,  it 
was  said:  "We  have  held  that  laws  are  general  and  uni- 
form, and  hence  not  obnoxious  to  the  objection  that  they 
are  local  or  special,  when  they  are  general  and  uniform  in 
their  operation  upon  all  in  like  situation." 

It  is  also  urged  said  section  33  is  unconstitutional  in 
this:  that  it  is  said  it  delegates  legislative  power  to  the 
members  of  a  majority  of  a  political  party  and  to  the  mem- 
bers of  a  minority  of  a  political  party  upon  the  county 
boards  of  the  State  by  authorizing  such  members  of  the 
county  boards,  and  under  certain  circumstances  the  chair- 
man of  a  county  central  committee  of  a  political  party,  to 
select  the  judges  of  election  to  be  appointed  in  the  several 
counties  of  the  State  under  township  organization.     The 
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selection  or  appointment  to  office  of  the  class  of  officers  to 
which  judges  of  election  belong  is  not  specifically  desig- 
nated in  the  constitution  as  either  a  legislative,  judicial  or 
executive  power,  and  when  the  constitution  is  silent  upon 
the  subject  we  think  the  legislative  branch  of  government 
may  provide  the  method  of  filling  an  office  created  by  it  in 
such  manner  as  it  may  deem  best, — that  is,  either  by  ap- 
pointment or  by  election  by  the  people, — ^and  if  by  appoint- 
ment, it  may  confer  such  appointing  power  upon  an  officer, 
or  upon  a  private  individual,  without  infringing  upon  any 
provision  of  the  constitution.  (People  v.  Morgan,  90  111. 
558;  People  V.  Hoffman,  116  id.  587.)  And  in  People  v. 
Osborne,  7  Col.  605,  it  is  held,  in  the  absence  of  constitu- 
tional restrictions  it  is  competent  for  the  legislature  to  pro- 
vide tlie  manner  of  making  original  appointments,  the  terms 
of  offices,  how  vacancies  shall  be  filled  and  when  the  term 
of  an  incumbent  appointed  to  fill  a  vacancy  shall  expire. 

In  the  Hoffman  case,  in  speaking  of  the  power  of  the 
legislature  to  authorize  the  county  court  to  appoint  election 
commissioners,  on  page  604,  it  was  said:  "The  original 
power  to  fill  all  offices  rests  with  the  people.  The  consti- 
tution, in  section  10  of  article  5,  provides  for  the  appoint- 
ment of  certain  officers  by  the  Governor.  But  the  reasoning 
in  People  v.  Morgan  shows  that  it  was  never  intended  to 
vest  in  the  Governor  the  selection  of  such  local  and  munici- 
pal officers  as  these  commissioners.  The  power  to  appoint 
officers  of  this  class  is  not  specifically  designated  in  the 
constitution  as  either  a  legislative,  judicial  or  executive 
power.  It  is  not  therein  specifically  conferred  on  either  de- 
partment. Nor  is  there  anything  therein  expressed  which, 
either  directly  or  impliedly,  prohibits  the  legislature  from 
authorizing  the  county  court  to  appoint  the  commissioners. 
Therefore  the  authority  conferred  on  that  court  to  do  so 
does  not  make  the  act  invalid." 

In  the  Morgan  case,  in  considering  the  right  of  the  leg- 
islature to  confer  power  upon  the  circuit  court  to  appoint 
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South  Park  commissioners,  on  page  566,  it  was  said :  "When 
the  General  Assembly  creates  a  body  of  that  character  it  has 
the  power  to  provide  the  manner  of  filling  the  offices  for  its 
government.  The  constitution  having  prescribed  no  par- 
ticular mode,  that  body  is  left  to  select  any  means  for  the 
administration  of  government  it  thinks  best  adapted  to  that 
end.  It  may  provide  for  election  by  the  people,  or  may 
authorize  any  officer  or  person  to  fill  the  offices  by  appoint- 
ment." 

We  are  of  the  opinion  section  33  as  amended  is  a  con- 
stitutional enactment. 

The  demurrer  to  the  petition  will  be  overruled  and  the 
writ  of  mandamus  awarded  as  prayed  for  in  the  petition. 

Writ  awarded. 


John  D.  M11.1.ER 

V. 

Beunda  Kensil  et  al. 
Opinion  Hied  October  23,  ipo6, 

1.  Appeals  and  errors — when  a  freehold  is  not  involved,  A 
freehold  is  not  involved  on  appeal  from  a  decree  in  partition  where 
appellant  does  not  question  the  decree  as  respects  its  determination 
of  the  title  and  interests  of  the  parties,  but  only  urges  a  question  of 
practice, — that  the  court  improperly  struck  his  plea  in  abatement 
from  the  files. 

2.  Same — a  freehold  must  be  involved  in  questions  to  be  deter- 
mined  on  appeal.  To  give  the  Supreme  Court  jurisdiction  upon  the 
ground  that  a  freehold  is  involved,  the  freehold  must  not  only  have 
been  involved  in  the  suit,  but  must  also  be  involved  in  the  questions 
to  be  determined  upon  the  appeal. 

3.  Same — questions  not  urged  in  brief  and  argument  are  waived. 
Questions  raised  in  the  assignment  of  errors  involving  a  freehold 
are  waived  if  they  are  not  insisted  upon  in  the  brief  and  argument. 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the 
Hon.  Truman  E.  Ames,  Judge,  presiding. 
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This  IS  a  bill  for  partition,  filed  in  the  circuit  court  of 
Shelby  county  on  May  23,  1905,  by  Belinda  Kensil  and  oth- 
ers against  John  D.  Miller  and  others,  for  the  partition  of  a 
farm  of  about  480  acres  in  that  county. 

One  John  Middlesworth  died  in  1862,  intestate,  leaving 
a  widow,  Katherine  Middlesworth,  and  ten  children.  The 
widow  was  the  third  wife  of  deceased,  five  of  the  children 
having  been  born  to  her,  one  to  the  second  wife  and  four  to 
the  first  wife.  In  1863  the  land  left  by  John  Middlesworth 
was  divided  in  a  partition  proceeding,  among  the  ten  chil- 
dren, after  setting  off  to  the  widow,  as  dower,  certain  prem- 
ises, which  constitute  those  sought  to  be  partitioned  in  the 
case  at  bar.  During  the  lifetime  of  the  widow  one  of  the 
children,  Charles  A.  Middlesworth,  conveyed  his  interest  as 
remainder-man  in  the  premises  forming  the  dower  allot- 
ment, to  George  D.  Chaffee,  and  he  to  John  D.  Miller,  appel- 
lant herein.  Several  of  the  children  of  John  Middlesworth 
have  died  since  1863  leaving  heirs,  and  Katherine  Middles- 
worth,  widow  of  John,  dfed  in  April,  1905.  On  June  20, 
1903,  said  John  D.  Miller  filed  his  bill  for  the  partition  of 
the  premises  set  off  as  dower  to  said  Katherine  Middles- 
worth,  subject  to  her  life  interest  therein.  The  bill  was 
amended  several  times,  one  of  the  amendments  making  as  an 
additional  defendant  the  Toledo,  St.  Louis  and  Western  Rail- 
road Company,  which  appears  to  have  a  right  of  way  across 
a  part  of  the  premises  sought  to  be  partitioned.  Summons 
was  issued  to  said  railroad  company  June  7,  1905.  On  May 
23,  1905,  the  widow,  Katherine,  having  departed  this  life, 
all  of  the  heirs  having  an  interest  in  the  premises  forming 
her  dower  allotment  joined  as  complainants  in  a  bill  for  par- 
tition, naming  John  D.  Miller,  together  with  the  tenants  of 
the  farm,  and  the  railroad  company,  as  defendants.  Service 
was  had  on  all  defendants.  On  June  14,  1905,  John  D.  Mil- 
ler filed  a  plea  in  abatement,  alleging  his  former  suit.  On 
motion  of  complainant  the  court  struck  said  plea  from  the 
files.    Thereupon  said  Miller  filed  his  answer  to  the  bill,  set- 
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ting  up  lis  pendens;  replication  filed,  proofs  taken,  decree  of 
partition  entered ;  commissioners  appointed,  who  report  land 
not  susceptible  of  division  without  manifest  prejudice;  re- 
port approved  by  court  and  decree  of  sale  entered  July  i, 
1905,  from  which  decree  of  sale  defendant  below,  John  D. 
Miller,  appeals  to  this  court. 

Chafee  &  Chew,  for  appellant 

Ri;CHARDSON  &  Whitaker,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Appellant  does  not  claim  that  the  court  below  did  not 
correctly  find  his  interest  in  the  property  or  decree  to  him  his 
proper  share  in  the  proceeds  of  sale.  His  argument  is,  in 
effect,  that  the  partition  proceeding  was  improperly  insti- 
tuted and  prosecuted  to  a  decree  of  sale  because  another  pro- 
ceeding was  pending  for  the  partition  of  the  same  property. 
He  insists  that  the  court  erred  ift  striking  from  the  files  his 
plea  in  abatement  setting  up  the  pendency  of  the  former  suit. 

Even  if  appellant  in  his  assignment  of  errors  raised  ques- 
tions that  involve  a  freehold  he  does  not  insist  upon  such 
questions  in  his  brief  and  argument,  hence  they  must  be 
deemed  waived.  (Rhodes  v.  Rhodes,  172  111.  187.)  With- 
out doubt  a  freehold  was  involved  in  the  partition  suit,  but 
counsel  do  not  claim  that  the  decree  is  erroneous  on  account 
of  "the  fact  that  the  rights,  titles  and  interests  of  the  parties 
were  as  therein  determined.  *  *  *  The  rule  is,  that  al- 
though a  freehold  may  have  been  involved  in  the  suit,  and  in 
the  decree  therein  rendered,  yet  if  no  objection  is  taken  to 
that  part  of  the  decree  relating  to  the  freehold,  an  appeal 
from  or  writ  of  error  that  brings  up  another  part  of  the 
same  decree  having  no  relation  to  the  question  of  freehold 
will  not  lie  to  bring  the  record  directly  from  the  circuit  to  the 
Supreme  Court."  (Malaer  v.  Hudgens,  i^o  111.  225;  Moore 
V.  Williams,  132  id.  591.)  Appellant  only  urges  a  question 
of  practice, — that  the  court  improperly  struck  his  plea  in 
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abatement  from  the  files.  When  such  questions  only  are 
raised  the  appeal  should  be  taken  to  the  Appellate  Court. 
(Fread  v.  Fread,  165  111.  228.)  The  fact  that  a  freehold  has 
been  involved  in  a  suit  does  not  determine  the  question  of 
jurisdiction  upon  appeal.  The  freehold  must  not  only  be 
involved  in  the  original  decree  but  also  in  the  questions  to 
be  determined  on  the  appeal,  in  order  that  this  court  may 
have  jurisdiction.  Hutchinson  v.  Spoehr,  221  111.  312; 
Prouty  V.  Moss,  188  id.  84;  In  re  Estate  of  Ross,  220  id. 
142;  Douglas  Park  Building  Ass.  v.  Roberts,  218  id.  454; 
Franklin  v.  Loan  and  Investment  Co,  152  id.  345. 

The  question  of  another  suit  pending  and  as  to  whether 
the  plea  in  abatement  made  upon  that  ground  was  properly 
stricken  from  the  files  is  solely  one  of  practice  and  does  not 
involve  a  freehold.  The  appeal  must  therefore  be  dismissed 
for  want  of  jurisdiction.  ^^^^^^  dismissed. 


Henry  H.  Bi.ake 

V. 

AWHEA  A.  OgdEn. 
Opinion  filed  October  23,  ipo6. 

1.  Pleading — demurrer  to  bill  does  not  admit  legal  conclusions. 
A  demurrer  to  a  bill  in  equity  to  set  aside  a  deed  does  not  admit 
that  the  deed  was  never  lawfully  delivered,  where  the  bill  makes 
no  positive  denial  of  such  delivery  but  merely  alleges  the  legal  con- 
clusions of  the  pleader  to  that  effect. 

2.  Deeds — possession  of  a  recorded  deed  raises  a  presumption  of 
delivery.  Possession  by  the  grantee  of  a  recorded  deed  raises  a 
presumption  of  delivery,  which  can  only  be  overcome  by  clear  and 
convincing  evidence  to  the  contrary 

3.  Same — actual  delivery  passes  title  notwithstanding  a  verbal 
agreement.  Actual  delivery  of  a  deed  by  the  grantor  to  the  grantee 
passes  title  notwithstanding  there  is  a  verbal  agreement  that  the 
deed  is  not  to  take  effect  until  the  grantor's  death. 
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4.  Equity — equity  will  not  interfere  where  deed  is  made  to  de- 
fraud. A  court  of  equity  will  not  interfere  to  set  aside  a  deed 
where  it  appears  from  the  averments  of  the  bill  that  the  deed  was 
executed  to  defraud  the  State  of  the  inheritance  tax  on  devised 
property. 

App^ai.  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Charges  M.  Walker,  Judge,  presiding. 

This  is  a  bill  filed  by  appellant  in  the  circuit  court  of 
Cook  county  to  set  aside  a  deed  signed  by  him  and  his  wife, 
Emma  A.  Ogden  Blake,  dated  April  3,  1901,  acknowledged 
April  8,  1901,  and  recorded  January  15,  1903,  conveying  to 
appellee,  Althea  A.  Ogden,  property  known  as  No.  19 19 
Michigan  avenue,  Chicago,  Cook  county,  Illinois.  The  bill 
alleges  that  on  said  third  day  of  April,  1901,  appellant's  wife 
owned  a  small  amount  of  household  furniture  of  about  $300 
in  value,  and  no  other  personal  property  except  wearing 
apparel  and  a  few  pieces  of  inexpensive  jewelry;  that  in 
addition  to  this  she  owned  said  real  estate,  worth  at  least 
$20,000,  encumbered  by  a  trust  deed  for  $2000,  and  that  for 
some  few  days  previous  to  the  third  day  of  April,  1901,  she 
had  contemplated  making  a  will  devising  said  real  estate  to 
her  sister,  Althea  A.  Ogden,  the  appellee  herein;  that  the 
legal  adviser  of  appellant's  wife  suggested  to  her  that  her 
purpose  to  give  said  real  estate  to  her  said  sister  could  be 
more  economically  effected  by  deed  of  said  real  estate  to  be 
delivered  and  take  effect  after  the  death  of  said  appellant's 
wife  than  by  will,  and  that  such  course  would  save  the  taxes 
which  the  law  imposes  upon  devises,  and  would  be  just  as 
effectual  to  vest  the  title  in  said  appellee  at  the  death  of  said 
appellant's  wife;  that  in  accordance  with  this  suggestion 
said  deed  was  executed  by  appellant's  wife  and  himself,  but 
at  the  time  it  was  acknowledged  both  understood  that  it 
would  be,  in  effect,  a  testamentary  disposition  of  said  real 
estate,  and  should  not  be  delivered  to  said  appellee,  or  any 
person  for  her,  until  after  the  death  of  appellant's  wife; 
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that  appellant  would  not  have  signed  and  acknowledged  said 
deed  had  he  not  understood  that  it  only  had  the  effect  of  a 
testamentary  disposition  of  said  real  estate ;  that  he  signed 
it  solely  at  the  request  of  his  wife,  made  to  him  while  she 
was  sick  and  feeble  in  body  and  mind ;  that  on  the  30th  day 
of  April,  1901,  the  wife  of  said  appellant  executed  a  will,  by 
which  she  devised  no  real  estate  whatever,  but  left  her  per- 
sonal property  to  appellant,  appellee  and  a  niece ;  that  appel- 
lant's said  wife  departed  this  life  in  Chicago  on  January  27, 
1903 ;  that  at  that  time  appellant  was  himself  sick  at  Pasa- 
dena, California,  and  unable  to  attend  the  funeral ;  that  ap- 
pellant's said  wife  left  her  surviving  no  children  or  descend- 
ants of  children,  but  left  as  her  sole  surviving  heirs-at-law 
her  husband,  appellant  herein,  her  sister,  the  appellee  herein, 
a  niece  and  two  nephews ;  that  the  return  of  said  appellant 
to  Chicago  was  delayed  for  nearly  two  years  after  the  death 
of  his  said  wife,  on  account  of  sickness ;  that  on  his  return 
he  learned  for  the  first  time  that  said  deed  had  been  recorded 
on  January  15,  1903,  by  someone  unknown  to  him;  that  he 
believed  it  was  unknown  to  his  wife  in  her  lifetime,  because 
during  the  last  days  of  her  life  she  was  too  sick  to  take 
cognizance  of  any  such  transaction,  and  at  no  time  after  the 
deed  was  executed  would  she  consciously  have  delivered  said 
deed  for  record  or  authorized  it  to  be  recorded ;  that  said 
appellee,  Althea  A.  Ogden,  for  several  years  previous  to  the 
death  of  appellant's  wife,  resided  with  her  and  practically 
had  charge  and.  direction  of  the  affairs  of  the  household; 
that  the  delivery  of  the  deed  to  appellee  in  this  proceeding 
during  the  lifetime  of  appellant's  wife,  if  it  was,  in  fact,  de- 
livered, or  the  filing  of  said  deed  for  record  and  procuring  it 
to  be  recorded  during  the  lifetime  of  his  said  wife,  was  a 
fraud  upon  appellant;  that  on  the  facts  set  forth  in  the  bill 
said  real  estate  remained  in  equity  the  real  estate  of  said 
Emma  A.  Ogden  Blake,  and  that  as  it  was  not  included  in 
her  last  will  and  testament  it  became  at  her  death  intestate 
estate,  subject  to  all  the  incidents  pertaining  to  such  estates. 


Digitized  by  VjOOQIC 


OcL  '06.]  Blake  v.  Ogden.  207 

Appellee's  demurrer  to  the  bill  as  finally  amended  was 
sustained.  Complainant  then  elected  to  stand  by  his  amended 
bill,  and  the  court  thereupon  ordered  it  dismissed  for  want 
of  equity.  On  this  record  the  case  was  brought  here  by  ap- 
pellant 

W.  P.  Black,  for  appellant. 

Archibau)  Cattei.1.,  (Simon  LaGrou,  of  counsel,) 
for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Counsel  for  appellant  contends  that  it  is  admitted  by  the 
pleadings  tliat  the  deed  in  question  had  never  been  delivered 
to  appellee,  or  anyone  for  her,  during  the  lifetime  of  appel- 
lant's wife.  The  allegations  in  the  bill  are  not  at  all  clear  on 
the  question  of  delivery.  There  is  no  positive  denial  that 
appellee  herself  was  given  possession  of  the  deed.  The  deed 
was  evidently  to  be  delivered  at  some  time  to  appellee.  That 
the  deed  was  never  lawfully  delivered  is  merely  a  conclusion 
of  appellant,  and  is  not,  therefore,  admitted  by  the  demurrer. 
(County  of  Christian  v.  Merrigan,  191  111.  484.)  A  deliv- 
ery is  an  essential  part  of  the  execution  of  a  deed,  but  no 
special  form  or  ceremony  is  necessary  to  constitute  a  suffi- 
cient delivery.  (Hawes  v.  Hazves,  177  111.  409.)  Where 
a  deed  duly  executed  is  found  in  the  hands  of  the  grantee 
there  is  a  strong  implication  that  it  has  been  delivered,  and 
only  clear  and  convincing  evidence  can  overcome  the  pre- 
sumption. (Tunison  v.  Chamblin,  88  111.  378.)  The  deed 
here  had  also  been  recorded,  and  that  also  raises  the  pre- 
sumption that  it  had  been  delivered.  (Harshbarger  v.  Car- 
roll, 163  111.  636.)  On  the  facts  presented  there  is  no  ground 
for  holding  that  the  deed  was  not  lawfully  delivered  to  ap- 
pellee and  lawfully  filed  for  record. 

Even  if  the  allegations  of  the  bill  that  the  deed  was  not 
to  be  delivered  until  after  the  death  of  appellant's  wife  and 
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that  it  was  delivered  and  recorded  contrary  to  this  agree- 
ment be  according  to  the  facts,  still,  under  the  authorities  in 
this  State,  we  would  not  be  prepared  to  hold  that  said  deed 
would  then  be,  in  effect,  a  testamentary  disposition  of  said 
real  estate.  (Harshbarger  v.  Carroll,  supra;  Shackelton  v. 
Sebree,  86  III.  6i6.)  However,  there  is  nothing  alleged  in 
the  bill  to  indicate  that  the  appellee  had  any  knowledge  of 
the  understanding  claimed  to  exist  between  appellant  and  his 
wife  as  to  the  delivery  of  the  deed  in  question,  and  in  case  of 
an  actual  delivery  of  a  deed  by  the  grantor  to  the  grantee  the 
title  will  pass,  notwithstanding  a  verbal  understanding  that 
it  is  to  take  effect  only  on  certain  conditions.  (Fletcher  v. 
Shepherd,  174  HI.  262.)  The  appellee  herein  is  the  only  one 
who  will  be  a  sufferer  if  the  deed  is  set  aside,  and  by  the  ad- 
mitted facts  she  is  an  innocent  party. 

It  is  alleged  in  the  bill  that  the  only  reason  why  this 
property  was  not  devised  by  will  to  said  appellee  was  because 
it  could  be  more  economically  vested  in  her  by  deed  to  be  de- 
livered and  take  effect  after  the  death  of  appellant's  wife; 
"that  such  course  would  save  the  estate  the  taxes  which  the 
law  imposes  upon  devises."  On  this  showing  there  would 
be  no  justification  for  setting  aside  this  deed  as  having  been 
delivered  through  fraud.  The  allegation  admits  that  the 
deed  was  made  for  the  express  purpose  of  depriving  the 
State  of  inheritance  taxes.  Equity  cannot  interfere  to  set 
aside  a  deed  made  under  such  circumstances  and  for  such 
purposes.  Creighton  v.  Roe,  218  111.  619 ;  Dunaway  v.  Rob- 
ertson, 95  id.  419. 

We  find  no  reversible  error  in  the  record,  and  the  decree 
of  the  circuit  court  will  accordingly  be  affirmed. 

Decree  affirmed. 
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Martin  Berg 

V. 

Annie  Berg. 
Opinion  Hied  October  23,  1906. 

1.  APPEAI.S  AND  ERRORS — ruU  OS  to  preserving  the  evidence  to 
support  decree.  The  rule  requiring  a  party  in  whose  favor  a  decree 
granting  relief  is  entered  to  support  the  same,  on  appeal  or  writ  of 
error,  by  a  certificate  of  evidence  or  by  the  facts  recited  in  the  de- 
cree, does  not  apply  to  cases  where  a  jury  trial  is  a  matter  of  right, 
since  the  presumption  in  such  cases  is  in  favor  of  the  decree  until 
it  is  impeached  in  some  mode  provided  by  law. 

2.  Same — evidence  must  he  preserved  to  support  separate  main- 
tenance branch  of  decree.  Upon  appeal  or  writ  of  error  to  review 
a  decree  dismissing  a  bill  for  divorce  and  granting  separate  main- 
tenance on  the  cross-bill,  the  successful  party  is  not  required  to  pre- 
serve the  evidence  in  order  to  maintain  the  decree  on  the  bill  for 
divorce,  but  must  preserve  it  as  to  separate  maintenance  branch  of 
the  decree  even  though  there  was  a  trial  by  jury  on  both  issues, 
since  a  jury  trial  in  separate  maintenance  is  not  a  matter  of  right. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Cook  county ;  the  Hon.  E.  W.  Burke,  Judge, 
presiding. 

On  September  29,  1899,  the  plaintiff  in  error,  Martin 
Berg,  filed  a  bill  for  divorce  in  the  circuit  court  of  Cook 
county  against  his  wife,  the  defendant  in  error,  Annie  Berg, 
alleging  desertion  and  extreme  and  repeated  cruelty.  The 
defendant  in  error  answered  the  bill,  denying  the  material 
allegations  thereof,  and  later,  on  March  i,  1900,  filed  her 
cross-bill  for  separate  maintenance,  charging  her  husband 
with  extreme  and  repeated  cruelty,  and  alleging  that  he  was 
the  owner  of  real  and  personal  property  of  the  value  of 
$3500,  and  earned  from  $15  to  upwards  of  $24  per  week. 
Upon  issues  being  joined  the  plaintiff  in  error  called  for  a 
jury.  The  verdict  of  the  jury  found  the  issues  in  favor  of 
the  defendant  in  error  upon  her  cross-bill ;  that  she  was  not 
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guilty  of  either  the  charge  of  desertion  or  extreme  and  re- 
peated cruelty;  that  the  equities  of  the  case  were  with  her 
and  that  she  was  entitled  to  the  relief  prayed  in  her  cross- 
bill. The  jury  rendered  two  separate  verdicts, — one  finding 
that  she  was  not  guilty  of  cruelty  as  charged  in  the  bill  of 
complaint,  and  another  finding  that  she  was  not  guilty  of  de- 
sertion as  charged  in  said  bill.  The  court  by  its  decree  dis- 
missed the  original  bill,  and  decreed  that  the  plaintiflF  in  error 
pay  to  his  wife,  for  her  support  and  maintenance,  $io  per 
week  and  $80  which  was  in  arrears  on  a  former  order  of  the 
court,  together  with  $500  for  her  solicitor's  fee.  From  the 
decree  a  writ  of  error  was  prosecuted  to  the  Appellate  Court, 
where  the  decree  was  affirmed. 

MyEr  S.  Emrich,  for  plaintiff  in  error. 

Henry  N.  Stoltenberg,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  record  in  this  case  fails  to  contain  all  the  proceed- 
ings of  the  trial  court.  The  clerk  certifies  that  the  transcript 
of  the  record  is  complete  with  the  exception  of  some  four- 
teen documents,  and  also  the  orders  in  said  case  on  the  an- 
swers, replications  and  attachments  mentioned  therein, — all 
of  which  documents  and  orders  are  omitted  from  said  tran- 
script. It  is  also  apparent  that  all  of  the  evidence  has  not 
been  preserved  by  a  bill  of  exceptions,  nor  are  the  facts  spe- 
cifically set  out  in  the  decree,  except  that  the  defendant  in 
error  is  living  separate  and  apart  from  her  husband  without 
her  fault. 

It  is  contended  by  plaintiflF  in  error  that  inasmuch  as  the 
evidence  upon  which  the  decree  is  based  is  not  preserved  in 
any  of  the  ways  known  to  equity  practice  this  decree  should 
be  reversed,  and  the  fact  that  a  jury  brought  in  a  verdict 
does  not  aid  the  decree,  for  the  reason  that  the  verdict  was 
merely  advisory  upon  the  court.  In  chancery  cases  the  prac- 
tice is  well  settled  in  this  State  that  the  party  in  whose  favor 
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a  decree  granting  relief  is  entered,  to  maintain  it  must  in 
some  way  preserve  the  evidence,  by  a  certificate  of  evidence 
or  otherwise,  or  the  decree  must  find  the  specific  facts  that 
were  proven  on  the  hearing,  and  that  it  is  not  the  duty  of 
the  party  against  whom  the  decree  is  rendered  thus  to  pre- 
serve the  evidence.  No  presumption  will  be  entertained  that 
evidence  sufficient  to  sustain  the  decree,  not  appearing  in  the 
record,  was  heard,  and  if  the  evidence  is  not  thus  properly 
preserved  the  decree  will  be  reversed  upon  appeal.  ( Village 
of  Harlem  v.  Suburban  Railroad  Co.  202  111.  301 ;  Torsell 
V.  Biffert,  207  id.  621.)  Some  exceptions,  however,  to  this 
general  rule  are  found.  In  cases  where  the  parties  are  enti- 
tled to  a  trial  by  jury  the  rule  is  different,  and  the  evidence 
does  not  have  to  be  thus  preserved.  This  has  been  held  to 
be  true  in  cases  of  divorce,  and  formerly  in  cases  of  mechan- 
ics' liens,  the  presumption  in  such  cases  being  in  favor  of  the 
verdict  until  it  is  successfully  impeached  in  some  mode  pro- 
vided by  law.  Becker  v.  Becker,  79  111.  532 ;  Thatcher  v. 
Thatcher,  17  id.  66;  Lezms  v.  Rose,  82  id.  574. 

Section  7  of  chapter  40  of  the  Revised  Statutes  of  Illi- 
nois provides  that  when  the  defendant  appears  and  denies 
the  charge  in  the  complainant's  bill  for  divorce,  either  party 
shall  have  the  right  to  have  the  cause  tried  by  a  jury.  Trial 
by  jury  in  cases  of  divorce  is  therefore  a  matter  of  right,  and 
not  optional  with  the  court.  The  plaintiff  in  error  filed  his 
bill  for  divorce ;  the  defendant  filed  her  answer.  On  the  is- 
sues thus  raised  either  party  was  entitled  to  have  the  case 
tried  by  jury.  The  defendant  also  filed  a  cross-bill  for  sepa- 
rate maintenance,  and  an  answer  thereto  was  filed  by  the 
plaintiff  in  error.  On  the  issues  raised  by  this  cross-bill  and 
answer  neither  party  was  entitled,  as  of  right,  to  a  jury  trial. 
If  the  court  saw  fit  to  submit  any  of  the  controverted  ques- 
tions raised  by  the  cross-bill  and  answer,  *to  a  jury,  it  could 
so  order,  but  the  verdict  or  finding  of  the  jury  on  such  issues 
so  submitted  would  be  advisory,  merely.  The  judge  might 
adopt  tlie  verdict  or  set  it  aside  and  re-submit  the  question  to 


Digitized  by  VjOOQIC 


212  Berg  v.  Berg.  [22J  III. 

a  jury,  or  he  might  disregard  it  and  enter  such  a  decree  as  in 
his  judgment  equity  demanded.  (Guild  v.  Hull,  127  111.  523 ; 
Kelly  V.  Kelly,  126  id.  550;  Pittenger  v.  Pittcnger,  208  id. 
582.)  Plaintiff  in  error  called  for  a  jury,  and  the  issues 
raised  both  by  bill  and  answer  and  by  cross-bill  and  answer 
were  submitted  to  the  jury,  and  the  verdict  was  against  the 
plaintiff  in  error  upon  the  divorce  issue  and  also  upon  the 
question  of  separate  maintenance.  This  verdict  was  binding 
upon  the  court  as  to  the  divorce  issue  but  was  only  advisory 
on  the  question  of  separate  maintenance.  If  the  plaintiff  in 
error,  upon  a  writ  of  error,  desired  to  present  the  question  of 
the  sufficiency  of  the  evidence  to  support  the  decree  as  to  the 
divorce  issue,  he  should  have  done  so  by  properly  preserving 
the  evidence  as  required  by  law.  In  the  absence  of  such  evi- 
dence we  will  presume  that  it  properly  sustained  the  decree 
as  to  the  issues  raised  by  the  original  bill,  answer  and  repli- 
cation. 

There  are  no  specific  findings  of  fact  in  the  decree  to  sus- 
tain the  issues  of  the  defendant  in  error  as  to  her  cross-bill 
for  separate  maintenance.  The  only  evidence  in  the  record 
which  tends  to  support  such  findings  is  the  deposition  of  one 
Branstad.  We  do  not  think  the  evidence,  in  view  of  all  the 
facts  presented  by  the  record,  is  sufficient,  in  itself,  to  sus- 
tain the  finding  of  the  decree  as  to  separate  maintenance.  By 
the  decided  weight  of  authority  no  presumption  can  be  en- 
tertained that  other  evidence  not  appearing  in  the  record  was 
introduced  sufficient  to  sustain  the  decree  on  the  issue  of 
separate  maintenance. 

The  judgment  of  the  Appellate  Court  and  the  decree  of 
the  circuit  court  will  be  affirmed  as  to  the  findings  that  the 
plaintiff  in  error  was  not  entitled  to  a  divorce.  The  judg- 
ment of  the  Appellate  Court  and  decree  of  the  circuit  court 
as  to  the  findings  on  the  issues  raised  by  the  cross-bill  and 
answer  thereto,  including  the  finding  for  solicitor's  fees,  will 
be  reversed  and  the  cause  remanded  to  the  circuit  court. 
AHirmed  in  part  and  reversed  and  remanded  in  part. 
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Maria  A.  Lewis 

V. 

Samuei.  Parker  Sedgwick,  Exr.  et  al. 
Opinion  filed  October  23,  ipo6. 

1.  Wii,LS — presumption  of  law  is  against  intestacy.  It  will  be 
presumed  that  when  a  person  dies  testate  he  intended  by  his  will  to 
dispose  of  all  of  his  property  and  to  leave  no  part  of  it  as  intestate 
estate. 

2.  Same — renunciation  by  widow  does  not  make  the  remaining 
property  intestate,  A  provision  in  a  will  in  favor  of  the  testator's 
widow  is,  in  legal  eflfect,  an  offer  to  purchase  her  statutory  interests 
for  the  benefit  of  the  estate,  and  if  she  renounces  the  will  she  ac- 
quires her  interests  under  the  statute,  the  same  as  if  there  was  no 
will,  but  the  renunciation  does  not  make  any  of  the  estate,  outside 
of  her  interests,  intestate. 

3.  Same — widow  is  entitled  to  one-third  of  personal  estate  upon 
renunciation.  Upon  renunciation  by  the  widow,  where  there  are 
children,  the  widow  is  entitled,  under  the  statute,  to  one-third  of 
the  personal  estate  after  the  payment  of  all  debts,  and  her  title  re- 
lates back  to  the  death  of  the  testator. 

4.  Same — specific  legatees  take  subject  to  the  widow^s  rights. 
Specific  legatees  take  subject  to  the  rights  of  the  widow,  and  specific 
legacies  must  be  abated  to  pay  the  widow's  share  if  the  estate  is  not 
sufficient  for  that  purpose  without  such  abatement. 

5.  Same — rule  as  to  abatement  where  widow  renounces — statute 
construed.  Section  79  of  the  Administration  act,  providing  for  the 
equalizing  of  legacies  where  the  widow  or  surviving  husband  re- 
nounces, does  not  make  a  different  rule  regarding  renunciation  than 
applies  in  other  cases  \yhere  legacies  are  increased  or  diminished, 
and  hence  when  the  widow  renounces  and  there  is  not  sufficient  es- 
tate to  pay  her  share,  general  legacies  or  residuary  funds  must  be 
abated  before  abatement  of  specific  legacies  can  be  required. 

6.  Same — bequests  of  shares  of  stock  are  specific  legacies.  Be- 
quests of  specific  amounts  of -shares  of  stock  in  a  corporation  are 
specific  legacies. 

7.  Same — value  of  a  widow's  share  is  determined  as  of  time  of 
distribution.  Upon  renunciation  by  the  widow,  the  value  of  her 
share  is  determined  as  of  the  time  of  distribution,  and  not  as  of  the 
time  of  the  testator's  death. 
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Writ  ot  Error  to  the  Circuit  Court  of  DeKalb  county; 
the  Hon.  Charles  A.  Bishop,  Judge,  presiding. 

A  bill  was  filed  in  this  cause  in  the  circuit  court  of  De- 
Kalb county  by  plaintiff  in  error  asking  for  a  construction 
of  the  last  will  and  testament  of  Edward  Lewis,  deceased, 
and  that  the  property  mentioned  in  clause  2  thereof  be  de- 
clared intestate  property.  The  will,  in  substance,  is  as  fol- 
lows : 

Clause  I  provides  for  the  payment  of  the  just  debts  and 
funeral  expenses. 

''Second — I  give  and  bequeath  to  my  wife,  Mary  E. 
Lewis,  the  use  of  my  homestead  where  I  now  reside,  in  Eddy 
&  Davis'  addition  to  Sandwich  aforesaid,  containing  two 
and  one-half  lots,  with  the  buildings  thereon,  and  all  the 
goods  and  chattels,  of  every  name  and  description,  therein, 
excepting  the  reserving  a  room  known  as  my  son,  Noel  By- 
ron Lewis'  room,  still  to  be  occupied  by  him  after  and  dur- 
ing her  natural  life ;  also  the  sum  of  $500  a  year  to  be  paid 
to  her  by  my  executor,  hereinafter  named,  out  of  said  son's 
share  of  my  estate  for  his  board  her  care  of  him  during  her 
lifetime.  I  also  give  to  my  said  wife  the  dividends  of  my 
Chicago,  Burlington  and  Quincy  railroad  stock,  now  two 
hundred  forty  shares,  for  and  during  her  natural  life,  and 
a  suitable  stone  at  her  grave,  after  her  decease,  to  be  erected 
by  my  executor.  The  foregoing  to  be  accepted  and  received 
by  my  wife  in  lieu  of  dower.     Not  appraised." 

Third — ^To  son,  Noel  Byron  Lewis,  the  use  of  said  room 
he  now  occupies  in  said  homestead  dwelling  with  my  wife, 
and  eighty  shares  of  Sandwich  Manufacturing  Company , 
stock. 

Fourth — ^To  daughter  Mary  E.  Kern  eighty  shares  of 
Sandwich  Manufacturing  Company  stock. 

Fifth — To  daughter  Carrie  C.  Culver  fifty  shares  of 
same. 
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Sixth — ^To  grandson,  Bernard  E.  Lewis,  twenty  shares 
of  same. 

Seventh — ^To  granddaughter,  Maria  A.  Lewis,  twenty 
shares  of  same. 

"Eighth — I  give,  bequeath  and  devise  aU  the  rest,  resi- 
due and  remainder  of  my  estate,  of  every  name  and  nature, 
after  the  payment  of  expenses,  taxes  and  making  necessary 
repairs  on  my  said  homestead  from  time  to  time  as  may  be 
needed,  by  my  executor,  to  my  three  children,  Noel  Byron 
Lewis,  Mary  E.  Kern  and  Carrie  C.  Culver,  to  be  divided 
equally  between  them,  share  and  share  alike." 

The  ninth  clause  names  his  executor  as  the  guardian  of 
his  son,  Noel  Byron  Lewis,  who  is  incapable  of  managing 
his  estate.  The  last  clause  nominates  Samuel  Parker  Sedg- 
wick as  sole  executor. 

The  bill  further  sets  forth  that  within  the  time  prescribed 
by  law  the  widow,  Mary  E.  Lewis,  filed  her  written  renun- 
ciation of  the  benefits  of  any  devise  m^de  to  her,  in  the 
county  court  of  DeKalb  county,  and  elected  to  take  her 
dower  and  legal  share  in  said  estate ;  that  by  reason  of  said 
renunciation  the  trust  created  in-  said  will  ceased ;  that  the 
testator  made  no  disposition  of  the  real  estate  and  personal 
property  mentioned  in  the  second  clause,  and  that  said  prop- 
erty became  intestate. 

All  parties  to  the  bill  were  in  court.  The  answer  of 
Mary  E.  Kern  admits  that  testator  made  no  provision  for  the 
conveyance  of  real  estate  and  personal  property  mentioned  in 
the  second  clause,  and  asks  that  the  court  construe  the  terms, 
provisions  and  language  of  the  will.  After  hearing,  the 
court  entered  a  decree  finding  that  there  was  no  intestate 
estate,  but  that  all  of  said  estate  passed,  under  the  provi- 
sions, to  the  legatees  therein  named;  that  Mary  E.  Kern, 
John  H.  Latham,  as  administrator  of  the  estate  of  Carrie 
C.  Culver,  deceased,  and  Noel  Byron  Lewis,  were  each  en- 
titled to  one-third  share  of  the  balance  of  the  personal  prop- 
erty of  the  estate  remaining  after  the  payment  of  specific 
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legacies,  the  payment  to  the  widow  of  her  one-third  of  the 
personal  property,  and  the  payment  of  costs,  solicitor's  fees, 
debts,  claims  and  inheritance  tax ;  that  by  virtue  of  said 
clause  8  Mary  E.  Kern,  Noel  Byron  Lewis,  Roy  Culver  and 
Harry  Culver  (the  children  of  Carrie  C.  Culver,  deceased,) 
were  seized  in  fee  simple,  as  tenants  in  common,  of  the  real 
estate,  subject  to  the  dower  and  homestead  of  the  widow, 
Mary  E.  Lewis;  that  Noel  Byron  Lewis  was  seized  of  a 
life  estate  in  the  room  in  the  dwelling  house,  and  that  the 
widow,  Mary  E.  Lewis,  was  entitled  to  an  estate  of  dower 
and  homestead  in  the  same  premises  subject  to  said  life  es- 
tate of  Noel  Byron  Lewis;  that  there  was  sufficient  ambi- 
guity in  the  language  of  the  testator  to  justify  the  filing  of 
this  bill.  The  court  allowed  a  fee  of  $500  to  be  paid  by  the 
executor  to  the  solicitors  of  the  plaintiff  in  error  for  services 
rendered  by  them  in  the  proceedings  in  the  circuit  court,  but 
refused  "to  fix  and  allow  a  fee  of  $1000  at  this  time  to  the 
complainant  for  her  solicitors  for  services  to  be  rendered  on 
appeal  of  this  cause."  The  decree  further  found  that  testator 
left  two  hundred  and  fifty  shares  of  Sandwich  Manufactur- 
ing Company  stock;  that  about  June  26,  1904,  after  testa- 
tor's death,  a  stock  dividend  of  sixty  per  cent  of  the  original 
shares  was  issued,  and  that  there  came  into  the  hands  of  the 
executor  one  hundred  and  fifty  shares  of  additional  stock 
so  issued ;  that  the  four  hundred  shares  were  at  date  of  de- 
cease worth  ninety  cents  on  the  dollar,  or  $36,000;  that 
the  market  value  of  said  two  hundred  and  fifty  shares  at  tes- 
tator's death  was  less  than  $36,000 ;  that  the  intrinsic  valu^ 
of  testator's  holdings  was  not  increased  by  reason  of  said 
stock  dividend  but  that  the  market  value  of  said  holdings 
was  substantially  increased  thereby,  but  the  court  refused  to 
hear  proof  and  consider  the  market  value  of  said  two  hun- 
dred and  fifty  shares  of  stock  at  the  time  of  testator's  death, 
holding  it  was  not  material  what  the  market  value  was  at 
that  time ;  that  the  legacies  of  stock  mentioned  in  the  third, 
fourth,  fifth,  sixth  and  seventh  clauses  were  specific  and  said 
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parties  were  entitled  to  take  said  stock  as  specific  legacies, 
and  that  said  widow  was  not  entitled  to  any  part  of  said 
stock  in  kind,  but  was  entitled  to  be  compensated  from  other 
assets  of  said  estate  for  one-third  of  the  value  thereof,  to 
apply  as  her  distributive  share. 

Plaintiff  in  error  assigns  as  error  the  finding  of  the  trial 
judge  that  there  was  no  intestate  estate,  and  also  the  judge's 
refusal  to  fix  and  allow  a  fee  of  $1000  for  the  solicitors  for 
services  rendered  on  appeal.  The  executor  has  assigned 
cross-errors  raising  the  question  whether  the  widow  should 
not  be  compensated  for  her  one-third  interest  in  this  stock 
on  the  basis  of  what  it  was  worth  when  her  husband  died, 
rather  than  its  worth  at  the  time  of  distribution,  and  whether 
the  specific  legacies  should  not  have  abated  pro  rata  with 
the  residuary  legatees  in  raising  a  fund  to  compensate  the 
widow.  The  widow  assigned  cross-errors  to  the  effect  that 
the  court  awarded  only  one-third  of  the  value  of  the  stock 
at  the  time  of  the  decree,  making  no  provision  whatever  for 
her  compensation  for  dividends  or  earnings  that  might  ac- 
crue between  the  entry  of  said  decree  and  the  distribution 
by  the  executor,  either  by  way  of  allowing  her  dividends  on 
one-third  of  the  stock  or  legal  interest,  the  court  having 
found  the  value  of  one-third  of  the  personal  property  at  the 
time  of  the  entry  of  the  decree  to  be  $12,000  but  making  no 
provision  for  earnings  or  increment  to  a  date  subsequent  to 
the  decree.  The  widow  also  assigned  cross-error  that  the 
court  erred  in  allowing  the  plaintiff  in  error  for  solicitor's 
fees  $500. 

Charles  F.  Vogel,  Charles  G.  Neely,  and  Edward 
M.  Burst,  for  plaintiff  in  error : 

Where  a  general  residuary  clause  is  introduced  by  the 
testator  it  will  generally  be  construed  as  intended  for  nothing 
more  than  a  disposition  of  those  portions  of  the  estate  not 
previously  disposed  of.    Dickison  v.  Dickison,  138  111.  547. 
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The  intention  which  is  sought  for  in  the  construction  of 
a  will  is  not  that  which  existed  in  the  mind  of  the  testator, 
but  that  which  is  expressed  by  the  language  of  the  will.  Gee 
V.  Gee,  107  111.  App.  313;  204  111.  588;  Williams  v.  Wil- 
Hams,  189  id.  509;  Bngelthaler  v.  Engelthaler,  196  id.  233. 

The  court  should  consider  each  clause  of  the  will,  not 
alone  but  in  connection  with  each  other,  to  ascertain  the  in- 
tention of  the  testator,  which  must  govern  unless  it  conflicts 
with  some  known  rule  of  law.  Lunt  v.  Lunt,  108  111.  307; 
Peoria  v.  Darst,  loi  id.  609. 

Courts  will  hold  that  a  portion  of  the  testator's  estate  is 
intestate  property  where  there  is  nothing  from  which  an  in- 
tention to  dispose  of  the  same  can  be  inferred.  Minkler  v. 
Simons,  172  111.  323. 

Carnes,  Dunton  &  FaisslER,  for  defendant  in  error 
Samuel  Parker  Sedgwick : 

It  is  familiar  and  well  settled  doctrine  that  renunciation 
of  a  will  by  the  widow  does  not  make  the  property  left  by 
the  decedent  intestate  estate.  McMurphy  v.  Boyles,  49  111. 
no;  Marvin  v.  Ledzvith,  in  id.  144;  Laurence  v.  Balch, 
19s  id.  626. 

Property  left  without  specific  disposition  because  of  the 
renunciation  of  the  widow  does  not  fall  within  the  general 
rule  as  to  lapsed  devises.   18  Am.  &  Eng.  Ency.  of  Law,  764. 

A  provision  in  a  will  in  favor  of  a  widow  is,  in  fact  and 
legal  effect,  a  mere  offer  by  the  testator  to  purchase  out  the 
dower  interest  for  the  benefit  of  his  estate.  Blatchford  v. 
Nczvberry,  99  111.  1 1 ;  Carper  v.  Growl,  149  id.  465 ;  ReQua 
v.  Graham,  187  id.  6y. 

In  the  absence  of  some  statutory  provision  for  equaliza- 
tion of  legacies  in  case  of  renunciation  by  the  widow,  specific 
legacies  should  be  turned  over  to  the  specific  legatees  and 
the  general  doctrine  of  abatement  of  legacies  applied,  which 
would  require  general  legacies  to  abate  before  specific  lega- 
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cies  are  called  upon.  Baptist  Female  University  v.  Borden, 
44  S.  E.  Rep.  47. 

Where  a  testator  gives  stocks,  bonds  or  other  securities 
in  such  a  way  as  to  show  that  he  gives  specific  bonds  or  spe- 
cific shares  of  stock  or  particular  securities,  the  gift  is  re- 
garded as  a  specific  and  not  a  general  one.  Page  on  Wills, 
sec.  769. 

Where  there  is  a  specific  legacy  of  shares  of  stock  the 
dividends  go  to  the  legatee  from  the  death  of  the  testator. 
2  Woemer  on  American  Law  of  Administration,  1006. 

S.  W.  CroweivI.,  H.  W.  Prentice,  and  J.  B.  Castle,  for 
defendants  in  error  Mary  E.  Kern,  Roy  Culver  and  John  H. 
Latham : 

Renunciation  by  a  widow  of  provisions  made  for  her 
benefit  in  a  will  does  not  make  the  property  of  the  testator 
intestate.  McMurphy  v.  Boyles,  49  111.  1 10 ;  Marvin  v.  Led- 
zvith,  III  id.  114;  Laurence  v.  Batch,  195  id.  626. 

It  is  the  duty  of  the  courts,  in  the  event  of  renunciation, 
to  treat  the  various  provisions  of  the  will  as  modified  to  the 
extent  of  the  derangement,  in  order  to  preserve,  as  to  the 
balance  of  the  estate  not  taken  by  the  widow,  the  same  ratio 
of  distribution  thereof  among  the  donees,  so  far  as  specific 
values  are  concerned,  as  fixed  by  the  terms  of  the  will.  Lo- 
gan V.  Logan,  1 1  Col.  44, 

Since  the  residuary  clause  disposed  of  all  the  estate  of 
the  testator  npt  previously  disposed  of,  there  was  and  is  no 
intestate  estate.  The  residuary  clause  is  sufficient.  Hale  v. 
Hale,  125  111.  399;  Richards  v.  Miller,  62  id.  417;  Worrell 
v.  Patten,  69  id.  254;  Dickison  v.  Dickison,  138  id.  541. 

A  residuary  bequest  as  to  personal  property  passes  not 
only  everything  not  attempted  to  be  disposed  of,  but  every- 
thing which  turns  out  not  to  have  been  effectually  disposed 
of,  as  void  legacies,  lapsed  legacies,  etc.  Horner  on  Probate 
Law,  (2d  ed.)  sec.  133. 
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C.  I.  McNm^T,  for  defendant  in  error  Mary  E.  Lewis : 

The  widow  having  renounced  the  will,  is  entitled,  under 
the  statute,  to  a  full  one-third  of  all  the  personal  estate  of 
said  decedent,  including  dividends  on  the  stock  of  the  Sand- 
wich Manufacturing  Company  accruing  subsequent  to  the 
date  of  the  death  of  the  testator  and  down  to  the  date  of  dis- 
tribution by  the  executor,  or  is  entitled  to  compensation 
therefor  in  the  way  of  interest.  Wingate  v.  Pool,  25  111.  102 ; 
7  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  338;  Woerner  on 
American  Law  of  Administration^  sec.  307;  Pettyjohn's 
Exr.  V.  Petty johuy  i  Houst.  352 ;  Manifces'  Admr,  v.  Mani- 
fees,  8  Ark.  9;  Herndon  v.  Herndon's  Admr.  27  Mo.  421; 
Rose  V.  Clark,  8  Paige,  474, 

Mr.  Justice  Carter  delivered-the  opinion  of  the  court: 

When  a  person  dies  testate  it  will  be  presumed  that  he 
intended  to  dispose  by  his  will  of  all  his  property  and  leave 
no  part  of  it  as  an  intestate  estate.  (Boehm  v.  Baldzvin,  221 
111.  59;  Hawkins  v.  Bohling,  168  id.  214;  Hayward  v. 
Loper,  147  id.  41.)  This  will  on  its  face  disposed  of  all 
testator's  property.  The  residuary  clause  was  amply  suffi- 
cient for  this  purpose.  (Hale  v.  Hale,  125  111.  399;  Rich- 
ards V.  Miller,  62  id.  417;  Dickison  v.  Dickison,  138  id. 
541.)  This  court  has  more  than  once  decided  that  the  re- 
nunciation of  a  will  by  a  widow  does  not  make  the  remain- 
ing property  left  by  the  testator  an  intestate  estate, — it  is  still 
testate  property.  It  would  lessen  the  quantity  of  the  balance 
of  the  estate  to  the  extent  of  the  estate  which  the  law  gives 
the  widow,  but  otherwise  the  property  will  pass  by  will. 
(Laurence  v.  Balch,  195  111.  626;  Mannn  v.  Ledwith,  11 1 
id.  144;  McMurphy  y.Boyles, 4g  id.  iio'y  Logan  v. Logan, 
II  Col.  44.)  A  provision  in  the  will  in  favor  of  the  widow 
is  in  legal  effect  an  offer  by  the  testator  to  purchase  her  stat- 
utory interests  for  the  benefit  of  his  estate.  (Blatchford  v. 
Newberry,  99  111.  1 1 ;  Carper  v.  Croivl,  149  id.  465 ;  ReQu<i 
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V.  Graham,  187  id.  67.)  If  she  refuses  to  accept  the  offer  in 
the  will  she  acquires  her  interests  under  the  statute  the  same 
as  if  there  was  no  will,  but  her  renunciation  does  not  make 
any  of  the  estate  outside  of  her  interests  intestate. 

Under  the  holdings  of  this  court  we  do  not  regard  the 
allowance  of  solicitor's  fee»  for  plaintiflf  in  error  as  erro- 
neous. The  amount  allowed  in  such  cases  is  generally  a 
matter  of  discretion  with  the  trial  court,  and  will  not  be 
reviewed  unless  there  has  been  plainly  an  abuse  of  such  dis- 
cretion. (Woman's  Union  Missionary  Society  v.  Mead,  131 
111.  338;  Ingraham  v.  Ingraham,  169  id.  432.)  We  do  not 
feel  that  there  has  been  any  showing  on  this  hearing  that 
would  justify  this  court's  interference  in  this  regard. 

Some  of  the  questions  raised  by  cross-errors,  as  shown 
in  the  statement  of  facts,  have  never  been  passed  upon  by 
this  court,  and  we  do  not  find  that  the  precise  questions  at 
issue  have  been  decided  in  other  jurisdictions.  Clearly,  un- 
der the  Statute  of  Descent,  if  the  widow  renounces  she  is 
"entitled  to  one-third  of  the  personal  estate  after  the  pay- 
ment of  all  debts,"  including  in  this  case,  in  the  personal  es- 
tate, the  stock  of  the  Sandwich  Manufacturing  Company. 
Her  title  undoubtedly  relates  back  to  the  date  of  the  death 
of  the  testator.  Even  if  the  rule  obtains  that  specific  lega- 
cies must  be  paid  in  full  if  the  general  legacies  or  residuary 
fund  be  large  enough  to  permit,  yet  without  question  the 
specific  legatees,  under  our  statute,  take  subject  to  the  wid- 
ow's rights,  and  specific  legacies  would  be  compelled  to 
abate  to  pay  the  widow's  share  if  the  estate  was  not  suffi- 
cient for  that  purpose  without  such  abatement.  Section  79 
of  cliapter  3,  on  administration  of  estates,  (Kurd's  Stat, 
iQOSj  P-  118,)  provides,  in  substance,  that  where  a  widow 
or  surviving  husband  renounces  and  the  legacies  and  be- 
quests to  other  persons  become  diminished  or  increased,  the 
court,  on  the  settlement  of  the  estate,  shall  abate  or  add  to 
such  legacies  and  bequests  so  as  to  equalize  the  loss  or  ad- 
vantage.   Does  that  section  apply  in  this  case? 
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The  general  rule  has  always  been  that  a  specific  legacy 
is  a  gift  of  a  specific  part  of  testator's  estate,  identified  and 
distinguished  from  all  things  of  the  same  kind,  and  can 
only  be  satisfied  by  the  delivery  of  the  particular  thing,  and 
that  if  the  estate  for  any  reason  should  turn  out  to  be  less 
than  the  testator  anticipated,  or  if  for  any  reason  there  is 
required  an  abatement  as  to  any  of  the  legacies,  general 
legacies  or  residuary  funds  must  first  be  abated  before  any 
abatement  of  the  specific  legacies  could  be  required.  We  are 
of  the  opinion  that  the  shares  of  the  Sandwich  Manufactur- 
ing Company  stock  disposed  of  under  clauses  3,  4,  5,  6  and  7 
are  specific  legacies.  (Page  on  Wills,  sec.  769;  2  Redfield 
on  Wills,  pp.  142,  143 ;  2  Woemer's  Am.  Law  of  Adminis- 
tration, p.  1006;  18  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 
p.  714;  Dauel  V.  Arnold,  201  111.  570.)  The  residuary  fund 
under  this  will  may  be  classed  as  a  general  legacy.  Sec- 
tion 79  for  the  equalizing  of  legacies  was  passed  in  substan- 
tially the  same  form  as  at  present  in  1845.  ^^  ^s  to  be 
presumed  that  the  legislature  had  in  mind  the  law  requiring 
general  legacies  first  to  be  abated  before  trenching  on  the 
funds  of  the  specific  legatees.  We  do  not  believe  it  was 
their  intention  to  make  a  different  rule  in  the  case  of  renun- 
ciation affecting  legacies  than  in  other  cases  where  legacies 
were  diminished  or  increased,  but  rather  to  apply  the  same 
rule.  Such  is  the  construction  we  give  to  this  statute.  Our 
conclusion  in  this  regard  is  strengthened  by  the  fact  that 
any  other  would  render  the  distribution  of  an  estate,  where 
the  widow  or  surviving  husband  renounces  under  the  provi- 
sions of  the  will,  exceedingly  difficult  and  expensive.  Such 
facts  should  not  overthrow  any  clear  statutory  provisions, 
but  may  assist  in  learning  the  intent  of  the  statute  when  it 
is  not  otherwise  entirely  clear.  The  residuary  fund  is  suffi- 
cient to  pay  the  widow  her  share  without  touching  the  spe- 
cific legacies. 

The  further  question  remains  whether  the  court  ruled 
correctly  in  taking  into  account  the  value  of  the  Sandwich 
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Manufacturing  Company  stock  at  the  time  the  decree  was 
entered  and  fixing  the  amount  of  personal  property  to  be 
allowed  to  the  widow.  She  is  entitled,  as  we  have  said,  to 
one-third  of  the  personal  property.  In  justice  and  right,  in 
computing  the  value  of  this  one-third  the  value  of  the  per- 
sonal property  at  the  time  of  the  distribution  must  be  taken, 
and  not  the  value  at  the  time  of  the  death.  She  has  an  in- 
terest in  an  undivided  one-third  of  all  the  personal  property 
up  to  the  time  of  the  final  distribution.  Some  question  was 
raised  as  to  her  right  to  have  her  one-third  interest  of  per- 
sonal estate  distributed  to  her  in  kind,  but  that  point  is  not 
insisted  upon  and  therefore  we  do  not  pass  upon  it. 

We  find  no  error  in  the  record.    The  decree  of  the  cir- 
cuit court  will  accordingly  be  affirmed. 

Decree  afHrmed. 


Nancy  B.  L^wis  et  al 

V, 

The  Engi^ewood  Ei^Evated  Railroad  Company. 
Opinion  Hied  October  ^j,  1^06, 

1.  Eminent  domain — the  assessed  valuation  of  land  cannot  he 
proved  as  tending  to  show  value.  In  a  proceeding  to  condemn  land, 
the  assessed  valuation  thereof  by  the  assessor,  as  shown  by  tax  re- 
ceipts, cannot  be  proved  as  tending  to  show  the  value  of  the  land. 

2.  Same — when  refusal  to  permit  witnesses  to  testify  is  preju- 
dicial error.  In  a  proceeding  to  condemn  a  strip  of  land,  occupied 
by  store  buildings,  for  the  right  of  way  of  an  elevated  railroad  com- 
pany, it  is  prejudicial  error  to  refuse  to  permit  witnesses  who  had 
occupied  the  stores  and  were  familiar  with  the  situation  to  give 
their  opinion  as  to  what  extent  the  construction  and  operation  of 
the  railroad  would  affect  the  rental  value  of  the  store  buildings  not 
actually  taken  for  right  of  way. 

Appeai,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  R.  S.  TuTHii^L,  Judge,  presiding. 
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This  is  a  condemnation  proceeding  begun  by  appellee,  the 
Englewood  Elevated  Railroad  Company,  to  condemn  a  strip 
of  land  belonging  to  appellants,  situated  in  Henry  B.  Lewis' 
subdivision  of  lots  2,  6  and  7  of  block  3,  Linden  Grove  sub- 
division of  the  north-west  quarter  of  section  21,  town  38, 
north,  range  14,  east  of  the  third  principal  meridian,  in  Cook 
county.  The  land  originally  consisted  of  four  lots,  bounded 
on  the  north  by  Sixty-third  street,  on  the  west  by  Lowe  ave- 
nue, on  the  east  by  Wallace  street  and  on  the  south  by  a  tract 
of  land  occupied  by  the  Nichols  coal  yards,  and  was  owned 
by  Henry  B.  Lewis.  It  was  three  hundred  feet  from  north 
to  south  and  about  two  hundred  and  thirty-five  feet  from 
east  to  west  in  area.  Lewis  subdivided  this  tract  into  twenty 
lots,  of  which  I  to  8  fronted  on  Sixty-third  street,  9  to  14  on 
Lowe  avenue,  and  15  to  20  on  Wallace  street.  The  West- 
ern Indiana  Railroad  Company  occupied  all  of  Wallace  street 
and  the  east  sixteen  or  seventeen  feet  of  an  alley  extending 
north  and  south  along  the  entire  east  front  of  the  property 
in  question.  Across  the  rear  of  the  lots  fronting  on  Sixty- 
third  street  was  an  alley  fourteen  feet  wide  and  to  be  left 
open  to  a  height  of  not  less  than  fourteen  feet ;  also  a  north 
and  south  private  alley  fourteen  feet  wide  was  platted  across 
the  rear  ends  of  the  lots  fronting  on  Wallace  street.  Access 
was  thus  given  to  the  front  and  rear  of  all  the  lots  in  said 
tract.  Soon  after  this  plat  was  made  Lewis  sold  lots  2,  7 
and  8,  fronting  on  Sixty-third  street,  lot  9,  except  the  north 
two  feet  thereof,  fronting  on  Lowe  avenue,  and  lot  20,  front- 
ing east  on  the  alley  adjoining  Wallace  street.  This  left 
Lewis  owning  lots  3,  4,  5  and  6  on  Sixty-third  street,  with 
a  frontage  of  one  hundred  and  six  feet,  10,  11,  12,  13  and  14 
on  Lowe  avenue,  with  a  frontage  of  one  hundred  and  fifty- 
six  feet,  and  15,  16,  17,  18  and  19,  with  a  frontage  of  one 
hundred  and  thirty-six  feet  on  the  alley  adjoining  Wallace 
street.  Lewis  died  before  this  proceeding  was  begun  and 
the  property  is  now  owned  by  appellants.  The  land  sought 
to  be  condemned  was  a  strip  east  and  west  through  the  lots 
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fronting  on  Lowe  avenue  and  Wallace  street,  and  took  all 
of  lot  1 6  and  the  south  nineteen  feet  of  17  fronting  on  Wal- 
lace street,  and  the  north  twenty-two  feet  of  lot  13  and  the 
south  six  feet  of  lot  12  fronting  on  Lowe  avenue.  The  only 
improvements  on  the  parts  of  lots  12  and  13  taken  is  a  part 
of  a  stable  which  is  built  on  the  rear  of  lot  14  and  extends 
over  on  lot  13.  This  stable  was  used  by  the  commission 
men,  who  kept  horses.  Lot  16  and  that  part  of  lot  17  pro- 
posed to  be  taken  was  improved  by  a  frame  one-story  barn, 
seventy-five  feet  long,  forty- four  feet  wide  and  eighteen  feet 
high,  with  a  shed  at  its  west  end  near  the  alley.  The  barn 
had  a  driveway  through  the  center,  and*  one  side  was  divided 
into  bins,  store  rooms,  office  and  platform  scales.  It  was 
built  in  1893  from  second-hand  material  and  was  used  as  a 
hay  barn.  The  shed  in  the  rear  was  about  twelve  feet  long 
and  eight  feet  high  and  was  used  for  the  horses.  This  barn 
and  shed  are  wholly  on  the  property  taken  by  the  elevated 
railroad  company. 

The  land  belonging  to  appellants  which  is  not  taken  by 
this  proceeding  is  improved  as  follows:  Lot  14  and  the 
south  six  feet  of  lot  13  has  a  portion  of  the  stable  above  re- 
ferred to,  which  begins  near  the  south  side  of  lot  14  and 
extends  north  a  distance  of  about  sixty  feet.  On  the  south- 
west part  of  lot  14  is  a  small  cottage.  There  are  no  im- 
provements on  lot  15,  which  has  recently  been  rented  to  the 
Nichols  Coal  Company.  A  six-foot  sewer  from  the  Lowe 
avenue  property  crosses  on  the  line  between  lots  17  and  18 
of  the  Wallace  street  property.  Lots  18  and  19  are  unim- 
proved, with  the  exception  of  a  small  temporary  one-story 
frame  building  which  is  used  for  a  blacksmith's  shop.  The 
eighty  feet  frontage  on  Lowe  avenue  immediately  north  of 
the  proposed  improvement,  being  lots  10,  1 1  and  the  north 
twenty- two  feet  of  lot  12,  are  improved  by  four  one-story 
brick  buildings  constructed  in  the  spring  of  1900.  They  each 
have  twenty  feet  front,  are  eighty-five  feet  deep,  with  base- 
ment and  elevators,  have  loading  platform  in  rear  and  were 
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used  for  carrying  on  a  commission  business.  The  two-foot 
strip  of  property  on  Lowe  avenue  is  not  improved.  Upon 
the  lots  fronting  on  Sixty-third  street,  which  are  one  hun- 
dred and  fourteen  feet  deep,  are  located  six  stores,  tlie  first 
four  on  the  east  being  built  in  1892  and  the  other  two  in 
1893.  They  are  fifty  feet  deep,  with  basements  under  them, 
are  frame  and  one  story  high.  The  two  west  ones  have  a 
frontage  of  fifteen  feet  each,  and  are  now  occupied  by  Weber 
&  Co.  in  connection  with  their  wholesale  grocery  store.  The 
next  one  has  fifteen  feet  frontage,  and  the  three  stores  on 
the  east  have  each  twenty  feet  frontage  and  are  used  for  the 
commission  business.  Lot  i  owned  by  appellants  is  taken  up 
by  the  Western  Indiana  Railroad  Company  and  the  alley  ex- 
tending north  and  south.  The  jury  found  the  damages  for 
land  taken  to  be  $4400  and  that  the  land  not  taken  was  not 
damaged.  From  the  judgment  on  the  verdict  this  appeal  is 
prosecuted. 

Phelps  &  Cleland,  for  appellants. 

Francis  W.  Walker,  and  Edward  C.  Nichols,  (No- 
ble B.  JuDAH,  of  counsel,)  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

The  evidence  as  to  the  value  of  the  property  taken  was, 
as  is  not  unusual  in  such  cases,  conflicting.  Appellants  con- 
tend it  was  especially  valuable  on  account  of  the  use  for 
which  it  was  intended  and  adapted  and  for  which  a  consid- 
erable portion  of  it  had  been  used  for  some  years.  This 
particular  use  was  for  stores  for  men  engaged  in  the  com- 
mission business. 

Numerous  errors  are  assigned  as  reasons  for  a  reversal  of 
this  judgment,  among  which  is  that  the  damages  assessed  for 
property  taken  is  too  low  and  not  supported  by  the  evidence. 
Each  side  called  four  witnesses  on  that  subject,  and  if  that 
were  the  only  question  to  be  determined  it  is  not  probable 
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we  would  feel  called  upon  to  reverse  the  judgment  because 
it  is  not  for  a  sufficient  amount. 

On  cross-examination  of  William  Carter,  one  of  appel- 
lants, he  was  asked  to  produce  the  tax  receipts  for  taxes  paid 
for  the  year  1904  on  all  the  property  above  described  owned 
by  appellants,  including  the  land  proposed  to  be  taken  and 
that  not  taken.  When  they  were  produced  and  exhibited  to 
counsel  for  appellee  the  witness  was  asked  to  state  to  the 
jury  what  the  assessed  valuation  was  upon  which  the  taxes 
were  extended.  This  was  objected  to  by  counsel  for  appel- 
lants, but  the  objection  was  overruled  and  the  witness  re- 
quired to  answer.  This  question,  while  not  new  in  some 
other  States,  has  not  been  directly  passed  upon,  we  believe, 
in  this  State.  It  was  discussed  by  counsel  in  Sanitary  Dis- 
trict V.  Pittsburg,  Ft.  Wayne  and  Chicago  Raihvay  Co,  216 
111-  575>  but  the  court  held  the  question  was  not  l)efore  it  in 
that  case.  It  was  there  said  (p.  586)  :  "On  the  question 
whether  a  return  for  taxation  is  admissible  in  evidence  as 
tending  to  show  the  value  of  property  there  is  a  conflict  of 
authority  and  we  do  not  express  any  opinion  upon  the  sub- 
ject, but  they  are  not  held,  in  any  case,  to  be  a  criterion  of 
value  or  conclusive.  The  returns  did  not  purport  to  be  made 
by  the  owner  of  the  property  and  therefore  had  no  force  as 
admissions  of  value,  and  whether  admissible  in  evidence  or 
not,  there  was  no  error  in  giving  the  instruction  to  the  effect 
that  they  were  not  conclusive." 

Appellee  seeks  to  justify  the  admission  of  the  valuation 
for  taxation  on  the  claim  that  it  was  in  the  nature  of  an  ad- 
mission against  the  interest  of  the  owners,  and  also  because, 
the  witness  having  testified  to  the  gross  income  from  the 
property,  it  was  competent  to  show  by  the  tax  receipts  the 
amount  of  taxes  paid.  If  the  proof  had  been  limited  to  the 
amount  of  taxes  paid  on  the  property  the  question  might  not 
have  been  a  serious  one.  But  appellee  did  not  stop  there. 
It  went  further,  and  asked,  and  the  court  required  the  wit- 
ness to  state,  what  the  assessed  valuation  was  as  shown  by 
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the  tax  receipts.  It  has  been  held  that  a  schedule  of  the  qual- 
ity, quantity  and  value  of  personal  property  is  competent 
evidence  against  the  owner  on  the  question  of  value,  but  the 
reason  for  such  holding  is  based  upon  the  fact  that  the  owner 
of  personal  property  is  required  by  law  to  list  and  place  a 
valuation  on  it.  There  is  no  such  requirement  with  reference 
to  real  estate.  The  assessor  is  required  by  the  Revenue  Code 
to  personally  or  by  his  deputy  actually  view,  determine  and 
fix  the  valuation  of  real  estate  for  taxation.  In  no  sense, 
then,  is  the  valuation  for  taxable  purposes  an  admission  by 
the  owner.  Such  valuation  is  fixed  by  a  public  offictr  in  no 
way  under  the  control  of  the  owner  of  the  land.  The  as- 
sessor himself  might  have  been  a  competent  witness,  but  his 
statement  of  value  as  shown  by  a  tax  receipt  was  not  com- 
petent. Both  reason  and  the  weight  of  authority  are  against 
the  competency  of  this  evidence.  (Dudley  v.  M.  &  N,  W. 
Ry.  Co.  77  Iowa,  412;  Brozvn  v.  Railroad  Co.  5  Gray,  40; 
Texas  and  St.  Louis  Railway  Co.  v.  Bddy,  42  Ark.  527 ;  10 
Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 1154;  Lewis  on  Emi- 
nent Domain,  sec.  448 ;  Mills  on  Eminent  Domain,  sec.  172.) 
That  such  evidence  is  of  a  character  liable  to  have  an  im- 
portant influence  on  the  jury  cannot  be  doubted. 

We  are  also  of  opinion  some  of  the  rulings  of  the  court 
in  the  rejection  of  testimony  offered  by  appellants  were  er- 
roneous. A  considerable  amount  of  testimony  was  oflfered 
by  the  respective  parties  upon  the  question  of  whether  the 
property,  or  any  of  it,  not  taken  was  damaged.  Upon  this 
subject  the  evidence  on  opposite  sides  was  directly  conflict- 
ing. The  evidence  showed  that  the  distance  between  appel- 
lee's road  and  the  store  building  next  north  of  it,  on  lot  12, 
which  fronted  Lowe  avenue,  was  from  two  and  a  half  to 
three  feet,  and  immediately  north  of  that  building  were  three 
other  stores,  all  fronting  on  Lowe  avenue.  The  proceeding 
sought  to  take  six  feet  off  the  south  side  of  lot  12  and  twenty- 
two  feet  off  the  north  side  of  lot  13,  leaving  six  feet  of  said 
lot  13  and  all  of  lot  14  on  the  south  side  of  the  railroad,  while 
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lots  lo,  II  and  twenty-two  feet  off  the  north  side  of  lot  12 
were  on  the  north  side  of  the  track.  Of  the  lots  fronting 
east,  15  is  south  of  the  railroad,  while  six  feet  off  the  north 
side  of  17  and  all  of  lots  18  and  19  are  north  of  it.  Appel- 
lants' proof  tended  to  show  that  these  lots  and  those  fronting 
north  on  Sixty-third  street  were  damaged,  while  appellee's 
tended  to  show  none  of  the  property  not  taken  was  damaged. 
One  of  appellants'  witnesses  testified  he  had  occupied  the 
third  store  from  the  proposed  railroad  track  on  Lowe  avenue 
to  May,  1905,  and  moved  away  from  it  because  he  under- 
stood appellee  was  going  to  build  its  railroad  through  that 
locality.  He  was  asked  whether  the  construction  and  opera- 
tion of  the  road  would,  in  his  judgment,  affect  the  rental 
values  of  the  stores.  Objection  by  appellee  to  the  witness 
answering  the  question  was  sustained.  Another  witness 
testified  a  firm  he  was  connected  with  occupied  the  two  stores 
next  to  the  location  of  appellee's  road  for  some  time.  They 
vacated  one  of  them  before  they  knew  about  the  elevated 
railroad  coming  there  and  the  other  one  after  they  learned  it. 
They  were  paying  $40  a  month  for  the  store  until  they 
moved  out,  Maj  i,  1905.  He  was  asked,  among  other 
things,  to  what  extent  the  building  and  operation  of  the 
elevated  railroad  would  injure  the  rental  value  of  the  four 
stores  fronting  on  Lowe  avenue,  but  was  not  permitted  by 
the  court  to  answer.  Another  witness,  who  owned  and  oc- 
cupied lots  7  and  8,  which  fronted  on  Sixty-third  street  and 
lay  north  of  the  lots  fronting  on  Lowe  avenue,  and  who  was 
therefore  familiar  with  the  property,  location  and  surround- 
ings, and  who  also  said  he  was  familiar  with  the  values  of 
the  property,  testified  he  rented  one  of  the  Lowe  avenue 
stores,  about  six  weeks  before  the  trial,  for  $15  per  month 
that  was  worth  $40  if  the  elevated  road  had  not  been  located 
there.  He  was  asked  by  appellants'  counsel  if  the  construc- 
tion and  operation  of  the  road  would  affect  the  value  of  the 
property  in  the  block,  but  upon  appellee  objecting  he  was  not 
allowed  to  answer.  '  Counsel  for  appellants  then  asked  the 
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court  if  he  would  not  be  permitted  to  prove  values  by  the  wit- 
ness, to  which  the  court  replied,  "No."  These  witnesses 
should  have  been  allowed  to  answer  the  questions.  The  rea- 
son given  by  the  court  for  not  allowing  one  of  the  witnesses 
to  answer  was,  that  he  had  moved  away  from  the  property 
before  the  road  was  built.  The  witness  testified  to  his  ob- 
servation of  the  effect  of  an  elevated  road  very  near  to  a 
business  house,  and  this  is  all  the  witnesses  offered  by  the 
appellee  could  do.  The  testimony  was  very  material  and  re- 
lated to  one  of  the  most  important  questions  in  dispute.  It 
is  true,  some  witnesses  testified  fully  as  to  their  judgment 
and  opinion  on  this  subject,  but  the  three  we  have  mentioned 
appear  to  have  been  peculiarly  qualified  to  testify  on  the  sub- 
ject, and  it  cannot  be  claimed  that  the  refusal  to  permit  them 
to  answer  the  questions  asked  them  worked  no  harm  to  the 
appellants. 

For  the  reasons  mentioned  the  judgment  is  reversed  and 
the  cause  remanded.  Reversed  and  remanded. 


Benjamin  G.  Elser 

V. 

The  Village  oi^  Gross  Point  et  aL 
Opinion  filed  October  23,  ipo6. 

1.  Injunction — zvhcn  court  may  dissolve  injunction  and  dis- 
miss bill.  If,  upon  the  face  of  a  bill  for  injunction  and  no  other 
relief,  no  sufficient  ground  for  equitable  relief  appears,  the  court 
may,  on  motion,  dissolve  the  injunction  and  dismiss  the  bill. 

2.  CwAMPERTY — zvhat  is  not  evidence  of  champerty  or  mainte- 
nance. In  a  case  where  a  common  right  of  many  persons  is  in- 
volved, participation  of  any  party  having  an  interest  in  the  outcome 
of  the  litigation  is  not  evidence  of  champerty  or  maintenance. 

3.  Same — when  fact  that  litigation  grows  out  of  a  champertous 
contract  is  no  defense.  The  fact  that  litigation  grows  out  of  a 
champertous  contract  is  no  defense  in  a  collateral  proceeding,  and 
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the  question  can  be  raised  only  between  the  parties  to  the  champer- 
tous  contract  and  those  in  privity  with  them. 

4.  Waters — dominant  owner  cannot  increase  burden  upon  ser- 
vient estate.  One  having  an  easement  of  drainage  over  the  land  of 
another  has  no  right  to  increase  the  burden  of  it  upon  the  servient 
estate,  and  if  he  attempts  to  collect  water  in  an  artificial  channel 
and  cast  it  upon  the  servient  estate  in  undue  and  unnatural  quanti- 
ties, contrary  to  its  natural  course,  a  court  of  equity  will  interpose 
to  prevent  the  act. 

5.  Same — equity  has  jurisdiction  to  prevent  threatened  injury 
to  servient  estate.  A  court  of  equity  will  take  cognizance  of  the 
facts  that  in  certain  seasox^s  of  the  year,  in  certain  localities,  there 
are  heavy  rainfalls  and  consequent  liability  to  freshets;  and  if  a 
wrongful  act  by  the  owner  of  the  dominant  estate  is  threatened, 
which,  in  connection  with  such  facts,  will  injuriously  affect  the 
rights  of  the  servient  owner,  it  will  interfere  to  anticipate  and  pre- 
vent the  threatened  injury. 

6.  Same — of  right  of  a  municipal  corporation  to  divert  surface 
waters,  A  municipal  corporation  has  no  greater  right  than  a  natu- 
ral person  to  divert  surface  waters  in  large  quantities  by  an  artificial 
channel  upon  the  land  of  another,  except  that  it  may  do  so  in  the 
exercise  of  its  powers  of  eminent  domain,  upon  making  just  com- 
pensation, as  required  by  the  constitution. 

7.  Equity — when  party  cannot  be  relegated  to  action  at  law  for 
damages.  While  a  court  of  equity  will  not  take  jurisdiction,  at  the 
suit  of  a  person  whose  property  is  not  actually  taken,  to  enjoin  the 
making  of  a  public  improvement,  yet  if  the  threatened  act  involves 
an  actual  taking,  the  expropriation  will  be  enjoined  until  the  dam- 
ages are  ascertained  and  paid  in  the  manner  provided  by  law. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  J.  W.  Mack,  Judge,  presiding. 

On  November  8,  1905,  Benjamin  G.  Elser  filed  his  bill 
in  the  circuit  court  of  Cook  county  praying  for  an  injunction 
restraining  the  village  of  Gross  Point  and  Joseph  Braun 
from  making  certain  contemplated  changes  in  a  culvert  or 
waterway,  which  it  is  alleged  would  injure  and  damage  El- 
ser's  land. 

Elser  was  the  owner  in  fee  of  about  six  acres  of  land 
lying  within  the  corporate  limits  of  Gross  Point,  fronting  on 
a  highway  known  as  "Church  road,"  and  he  also  claimed  to 
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be  the  owner  of  the  fee  in  the  land  occupied  by  the  Church 
road  to  the  center  thereof.  Church  road  is  a  public  street  or 
highway  running  north  and  south  on  the  top  of  a  ridge  paral- 
lel with  the  western  shore  of  Lake  Michigan.  The  land  east 
of  this  ridge  slopes  toward  the  lake  shore,  and  west  of  it  the 
slope  is  westward  for  about  a  thousand  feet,  where  it  reaches 
Skokie  swamp.  This  swamp  is  a  body  of  low,  marshy  land 
about  two  miles  in  width  and  from  twenty  to  thirty  miles  in 
length.  During  the  spring  of  the  year  and  in  seasons  of 
hea\y  rainfall  Skokie  swamp  becomes  a  vast  body  of  water, 
which  is  cut  off  from  Lake  Michigan  by  the  ridge  above  de- 
scribed. The  natural  drainage  for  Skokie  swamp  is  into  Chi- 
cago river,  and  none  of  the  water  from  this  swamp  flowed 
into  Lake  Michigan  in  a  state  of  nature.  The  village  of 
Gross  Point  is  an  incorporated  village  of  some  twelve  or  fif- 
teen hundred  inhabitants  and  is  located  on  the  western  slope 
of  the  dividing  ridge,  while  the  villages  of  Kenilworth  and 
Wilmette,  also  incorporated,  are  located  between  the  ridge 
and  Lake  Michigan. 

In  1867,  in  pursuance  of  an  act  of  the  legislature  which 
was  afterwards  declared  unconstitutional,  (Hesslcr  v.  Drain- 
age Conirs.  53  111.  IDS,)  a  drainage  ditch  was  cut  from  the 
west  toward  Lake  Michigan,  passing  through  the  ridge  above 
described,  thus  constituting  an  artificial  outlet  for  a  part  of 
the  water  from  Skokie  swamp  to  Lake  Michigan.  The  ex- 
pense of  cutting  this  ditch  was  borne  by  the  adjacent  land 
owners,  as  provided  by  the  act  of  the  legislature  of  Febru- 
ary 15,  1855,  above  referred  to.  At  the  time  the  ditch  was 
constructed  it  was  an  open  waterway,  and  at  the  point  where 
it  crossed  the  ridge  it  was  about  ten  feet  wide  at  the  top  and 
twenty  feet  deep,  with  sloping  sides.  A  bridge  was  con- 
structed on  Church  road  over  the  open  ditch.  The  ditch 
remained  as  originally  constructed,  with  the  acquiescence  of 
the  land  owners  on  both  sides  of  it,  including  the  predeces- 
sors in  title  of  Elser,  until  the  year  1883,  when  that  portion 
of  it  that  crosses  Church  road  was  re-constructed  by  the  vil- 
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lage  of  Gross  Point  by  putting  in  a  circular  stone-and-brick 
culvert  four  feet  in  diameter  on  the  inside.  This  culvert  was 
about  one  hundred  feet  in  length,  the  bottom  of  which  was 
placed  flush  with  the  bottom  of  the  original  ditch  and  the 
opening  above  the  culvert  was  filled  in  so  that  the  bridge  was 
no  longer  needed.  The  east  end  of  the  culvert  extended 
about  twenty  feet  beyond  the  east  line  of  the  highway,  on  the 
land  now  owned  by  Elser.  It  is  charged  in  the  bill  that  the 
water,  after  passing  out  of  the  east  end  of  the  culvert,  flows 
down  through  an  open  ditch  on  the  land  of  Elser  for  a  con- 
siderable distance  on  its  way  to  the  lake.  There  has  been  no 
change  in  the  culvert  since  1883,  and  none  in  the  open  ditch 
east  or  west  of  it  except  that  which  has  been  produced  by  the 
flowage  of  the  water  through  the  ditch.  It  is  averred  in  the 
bill  that  the  village  of  Gross  Point  has  not  made  any  claim 
or  asserted  any  rights  in  the  ditch  except  the  right  to  have 
the  water  flow  through  the  culvert  as  re-constructed  by  the 
said  village  in  1883,  ""^^1  the  proposed  change  hereinafter 
described  was  projected,  in  1904. 

It  is  charged  in  the  bill,  and  not  controverted,  that  in 
November,  1904,  the  village  of  Gross  Point  determined  to 
re-construct  said  culvert,  and  that  a  contract  for  this  purpose 
had  been  let  by  the  said  village  to  Joseph  Braun,  and  that  the 
said  Braun,  in  pursuance  of  this  contract,  was  threatening  to 
enter  upon  Elser's  land  and  remove  said  culvert  and  place 
another  in  its  stead,  much  larger  than  the  present  one.  The 
specifications  in  Braun's  contract  with  the  village  show  that 
the  new  culvert  was  to  consist  of  a  concrete-and-brick  arched 
culvert  one  hundred  feet  in  length,  the  footings  of  the  retain- 
ing walls  to  be  five  feet  below  the  bottom  of  the  present  brick 
culvert,  and  that  the  side  wails  of  said  arched  culvert  were 
to  be  ten  feet  high  and  six  feet  from  side  to  side,  the  arch 
above  to  be  back-filled  and  Church  road  to  be  restored  to  its 
present  condition  by  the  contractor.  The  contract  also  pro- 
vided that  retaining  walls  were  to  be  built  one  hundred  and 
seventy-five  feet  east  and  one  hundred  and  seventy-five  feet 
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west,  with  a  six-foot  spacp  between  them  for  the  water  to 
pass  through. 

It  is  alleged  in  the  bill  that  the  ordinary  water  level  in 
Skokie  swamp  is  lower  than  the  bottom  of  the  culvert  in  its 
present  condition,  and  that  the  effect  of  lowering  the  culvert 
and  leaving  it  with  a  dirt  bottom  will  finally  cause  practically 
all  of  the  water  in  Skokie  swamp  to  pass  through  said  cul- 
vert and  onto  the  land  of  Elser  and  other  property  owners 
in  the  village  of  Kenilworth.  It  is  charged  that  at  times  of 
heavy  rainfall  the  waters  of  Skokie  swamp  rise  above  the 
top  of  the  present  culvert,  and  so  remain  until  lowered  by  the 
discharge  of  the  water  through  said  culvert.  It  is  also  con- 
tended by  Elser  that  if  the  culvert  is  enlarged  in  the  manner 
contemplated  by  the  contract  with  Braun,  tjie  effect  of  it  will 
be  to  discharge  the  water  from  Skokie  swamp  though  said 
culvert  in  such  way  as  to  overflow  the  ditch  eastward  from 
the  culvert,  and  thereby  damage  and  despoil  the  lands  of 
Elser  and  others  owning  property  along  said  ditch. 

Elser  purchased  the  land  in  question  in  1894  from  Cath- 
erine Abbink,  and  her  grantor  purchased  it  from  Annie  M. 
Reinart  in  1892,  and  she  purchased  the  land  in  1886  from 
Peter  Reinart,  all  of  said  conveyances  being  in  good  faith 
and  for  valuable  consideration,  without  any  notice  of  any 
claim  of  the  village  of  Gross  Point,  or  property  owners  west 
of  the  ridge,  of  any  greater  right  than  was  indicated  by  the 
culvert  that  was  then  in  use. 

A  temporary  injunction  having  been  awarded,  the  village 
of  Gross  Point  and  Braun  appeared  and  filed  a  motion  to  dis- 
solve said  injunction  on  the  ground  that  there  was  no  equity 
in  the  bill,  and  that  the  suit  was  the  result  of  a  champertous 
contract  between  Elser  and  Joseph  Sears,  and  that  there  was 
collusion  and  fraud  in  bringing  the  suit.  Upon  the  hearing 
of  the  motion  to  dissolve,  the  defendants  introduced  evidence 
for  the  purpose  of  establishing  the  second  ground  relied  upon 
for  the  dissolution  of  the  injunction.  To  sustain  the  charge 
of  champerty,  collusion  and  fraud,  the  records  in  two  other 
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suits,  which  concern  more  or  less  directly  this  proposed 
change  in  the  ditch,  were  introduced.  One  of  these  cases 
was  that  of  the  village  of  Kenilworth  and  certain  property 
owners  along  the  line  of  the  said  ditch,  among  them  Joseph 
Sears,  against  the  village  of  Gross  Point,  which  was  circuit 
court  general  No.  266,450.  The  bill  in  this  case  was  sub- 
stantially the  same  as  in  the  case  at  bar,  and  the  relief  there- 
in prayed  for  was  a  general  injunction  against  the  village  of 
Gross  Point  to  prevent  it  from  any  way  interfering  with  the 
said  culvert.  The  village  of  Wilmette,  the  Kenilworth  Un- 
ion Church  and  a  large  number  of  property  owners  in  the 
two  villages  were  made  parties  to  this  bill  by  intervening 
petitions.  A  motion  to  dissolve  the  temporary  injunction 
awarded  on  this  bill  was  entered  in  the  circuit  court  and  affi- 
davits of  various  witnesses  were  filed  for  and  against  said 
motion.  The  motion  to  dissolve  was  sustained  by  the  circuit 
court  apd  the  injunction  dissolved,  but  the  bill  appears  to 
have  been  retained  and  the  case  is  still  pending  in  the  circuit 
court. 

The  defendants  also  introduced  a  record  in  another  case, 
wherein  the  village  of  Kenilworth  and  others  were  complain- 
ants and  the  Kenilworth  Sanitarium  and  others  were  defend- 
ants. The  object  sought  by  this  bill  was  to  restrain  the 
Kenilworth  Sanitarium  from  emptying  its  sewerage  into  said 
ditch.  That  case  was  heard  in  the  superior  court  of  Cook 
county  on  its  merits,  and  a  perpetual  injunction  was  awarded 
in  accordance  with  the  bill,  enjoining  said  sanitarium  from 
using  said  ditch  or  culvert  as  an  outlet  for  its  sewerage.  The 
sanitarium  appealed  from  the  superior  court  decree,  and  on 
February  21,  1906,  the  opinion  of  this  court  was  filed  affirm- 
ing the  decree  of  the  superior  court,  and  the  case  is  reported 
as  Kenilworth  Sanitarium  v.  Village  of  Kenilworth,  220  111. 
264.  In  this  last  case  Joseph  Sears  appears  as  one  of  the 
complainants,  but  in  that  suit  no  attempt  was  made  to  inter- 
fere in  any  way  with  the  physical  condition  of  the  culvert 
or  ditch. 
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In  addition  to  the  records  in  these  two  cases  the  court 
heard,  upon  the  motion  to  dissolve,  a  number  of  witnesses 
and  affidavits.  In  the  testimotiy  of  Elser  given  at  the  hear- 
ing of  this  motion,  it  appears  that  after  the  court  had  sus- 
tained the  motion  to  dissolve  the  injunction  in  circuit  court 
general  No.  266,450,  Mr.  Pease,  one  of  the  attorneys  in  that 
case  representing,  among  others,  Joseph  Sears,  telephoned  to 
Elser  to  come  up  to  his  office;  that  Elser  went  there,  and 
the  following  is  Elser's  version  of  what  occurred : 

Pease :  "Tell  the  court  what  happened  in  my  office. 

A.  "You  asked  me  what  I  proposed  to  do  about  it.  I 
told  you  that  I  would  like  to  stop  the  proceedings;  that  I 
was  willing  to  give  all  my  time,  but  having  a  mortgage  on 
the  property  I  could  not  afford  to  go  to  any  expense.  Then 
you  volunteered  to  carry  the  expense  provided  I  would  put 
in  my  time." 

He  admits  that  Joseph  Sears  signed  his  bond  and  agreed 
to  pay  all  expenses  and  costs  that  might  accrue  in  the  present 
suit,  and  that  Elser  was  not  to  be  liable  for  anything.  It  is 
also  testified  to  by  Elser  that  he  had  been  watching  the  prog- 
ress of  the  proposed  change  in  the  culvert  and  had  spoken 
to  another  lawyer  about  the  matter,  and  said  that  he  em- 
ployed Mr.  Pease  because  he  had  already  been  engaged  in 
litigation  for  Mr.  Sears,  and  that  he  would  be  more  familiar 
with  the  case  than  a  lawyer  who  had  nothing  to  do  with  the 
controversy;  that  he  intended  to  have  an  injunction  if  they 
attempted  to  enlarge  the  culvert.  Joseph  Sears  and  Warren 
Pease  both  file  affidavits  in  the  case,  neither  of  whom  con- 
tradicts Elser  regarding  the  circumstances  connected  with 
the  commencement  of  the  suit. 

No  answer  to  the  bill  was  filed  nor  was  there  any  hear- 
ing except  upon  the  motion  to  dissolve  the  injunction,  upon 
the  hearing  of  which  the  circuit  court  dissolved  the  injunc- 
tion and  dismissed  complainant's  bill,  to  which  Elser  duly 
excepted  and  now  brings  the  record  to  this  court  for  review, 
and  asks  a  reversal  on  the  grounds  that  the  court  erred  in 
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dissolving  the  injunction  and  in  dismissing  the  bill,  and  be- 
cause the  decision  of  the  court  was  contrary  to  the  law  and 
to  the  evidence  heard  on  the  motion  to  dissolve. 

Phase,  Smietanka  &  Polkey,  and  George  Gillette, 
(Francis  Lackner,  of  counsel,)  for  appellant: 

Where  a  complainant  shows  a  good  cause  of  action  by 
his  bill,  his  motives  in  bringing  the  suit  are  immaterial ;  and 
the  fact  that  some  other  person  assists  him,  or  even  pays  the 
costs  of  the  proceeding,  is  likewise  immaterial.  Zeigler  v. 
Hughes,  55  111.  288;  Gage  v.  DuPuy,  137  id.  652. 

The  question  of  champerty  can  only  be  raised  between 
the  parties  to  the  alleged  champertous  contract.  It  cannot 
be  raised  collaterally.  Gage  v.  DuPuy,  137  111.  652;  Tor- 
rence  v.  Shedd,  112  id.  466. 

The  protection  of  rights  in  an  easement,  and  especially  in 
easements  in  flowing  water,  is  a  proper  subject  of  equitable 
jurisdiction.  Hicks  v.  Sillitnan,  93  111.  255;  Graham  v. 
Keene,  143  id.  425 ;  Dayton  v.  Draifiage  Comrs.  128  id.  271. 

A  court  of  equity  has  jurisdiction  to  interpose  by  injunc- 
,  tion  where  public  officers,  under  claim  of  right,  are  proceed- 
ing illegally  to  impair  the  rights  or  injure  the  property  of 
individuals.  Peoria  v.  Johnson,  56  111.  45;  Mclntyre  v. 
Storey,  80  id.  127. 

Equity  will  presume  damage  from  the  invasion  of  a 
right.  Plumleigh  v.  Dazuson,  1  Gilm,  544;  Webb  v.  Port- 
land Manf.  Co,  3  Sumner,  189;  Smith  v.  Rochester,  38 
Hun,  612;  Whipple  v.  Cumberland  Manf.  Co.  2  Storey, 
661 ;  Ross  V.  Thompson,  78  Ind.  90. 

Where  the  act  is  such  as  may  ripen  into  an  easement  if 
persisted  in,  equity  will  enjoin  it,  irrespective  of  present 
damage.  Webb  v.  Portland  Manf.  Co.  3  Sumner,  189; 
Plumleigh  v.  Dawson,  i  Gilm.  544 ;  Lund  v.  New  Bedford, 
121  Mass.  194;  Chapman  v.  Thames  Manf,  Co.  13  Conn. 
268;  Knitting  Co,  v.  Dean,  43  N.  Y.  Sup.  27. 
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Henry  S.  Robbins,  and  Frederick  A.  Brown,  for  ap- 
pellees : 

Village  trustees  are  vested  with  a  large  discretion  in  the 
repair  of  streets,  and  the  courts  will  not,  except  when  a 
strong  case  of  abuse  is  shown,  interfere  by  injunction.  Rev. 
Stat.  chap.  24,  sec.  62;  Hotz  v.  Hoyt,  135  111.  388;  Thorn- 
ton V.  Roll,  118  id.  350;  Barnard  v.  Highway  Comrs.  172 
id.  391 ;  Baughman  v.  Heinselman,  180  id.  251 ;  Brush  v. 
Carbondale,  78  id.  74. 

To  sustain  an  injunction  it  must  appear  beyond  reason- 
able doubt  that  an  immediate  injury  will  result.  Apprehen- 
sion of  future  injury,  merely  conjectural  and  not  at  all 
probable,  is  not  sufficient.  Wilson  v.  Bondurant,  142  111. 
64s ;  Daum  v.  Cooper,  208  id.  391 ;  Lloyd  v.  Coal  Co.  210 
id.  460;  Oswald  v.  Wolf,  129  id.  200;  Highway  Comrs,  v. 
Green,  156  id.  504;  Payer  v.  DesPlaines,  123  id.  11 ;  Owens 
v.  Crossett,  105  id.  354;  Harms  v.  Jacobs,  158  id.  505. 

The  ditch  is  of  uniform  size,  and  the  removal  of  the  cul- 
vert will  result  in  no  enlargement  of  the  ditch,  increase  of 
the  flow  or  overflow  of  appellant's  lands.  The  bill  admits 
that  no  immediate  injury  will  result.  The  easement  of  high- 
way permits  entry  upon  servient  land  to  repair.  Chronic  v. 
P^gh,  136  111.  539;  McMillan  v.  Cronin,  75  N.  Y.  474; 
Wessels  v.  Colebank,  174  111.  618;  Toothe  v.  Bryce,  50  N.  J. 
Eq.  589. 

The  fact  that  the  village  has  for  twenty-three  years  con- 
ducted this  water  across  this  highway  through  a  culvert 
does  not  prevent  it  from  changing  to  an  open  sluice-way. 
The  village  holds  its  rights  in  the  highway,  and  power  to  re- 
pair the  same,  in  trust  for  the  people  of  the  whole  State. 
Chicago  V.  Rumsey,  87  111.  348 ;  McCartney  v.  Railroad  Co. 
112  id.  611 ;  Byrne  v.  Railway  Co.  169  id.  75 ;  Lumber  Co. 
V.  Cicero,  176  id.  9;  People  v.  Railroad  Co.  178  id.  605. 

Where  there  are  no  elements  giving  rise  to  estoppel,  the 
control  of  the  municipality  over  its  highways  is  not  lost  by 
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mere  lapse  of  time.  Lee  v.  Mound  Station,  ii8  111.  304; 
Sullivan  v.  Tichenor,  179  id.  97;  DcKalb  v.  Luney,  193  id. 
185;  Russtll  V.  Lincoln,  200  id.  511. 

This  village  could  not,  even  by  express  contract,  grant 
away  its  right  to  make  such  changes  in  the  highway  as  the 
public  interest  requires.  Field  v.  Barling,  149  111.  556;  Hib- 
bard  v.  Chicago,  173  id.  91;  Alton  v.  Transportation  Co. 
12  id.  38;  Quincy  v.  Jones,  76  id.  231. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

*  Two  grounds  are  urged  in  support  of  the  decree  of  the 
circuit  court:  (i)  That  there  is  no  equity  on  the  face  of 
the  bill;  (2)  that  there  is  sufficient  evidence  of  champerty, 
collusion  and  imposition  to  warrant  the  court  in  dismissing 
the  bill  on  that  ground. 

This  being  a  bill  for  an  injunction  and  no  other  relief, 
if  upon  the  face  of  the  bill  no  sufficient  ground  for  equitable 
relief  is  shown,  the  court  may,  on  motion,  'dissolve  the  in- 
junction and  dismiss  the  bill.  (Edwards  v.  Beaird,  Breese, 
70 ;  State  Bank  v,  Stanton,  2  Gilm.  352 ;  Puterbaugh  v. 
Elliott,  22  111.  157;  Winkler  v.  Winkler,  40  id.  179;  March 
Y.Mayers,  85  id.  177;  Heinroth  v.  Kochcrspcrger,  173  id. 
205;  Canal  Comrs.  v.  Village  of  East  Peoria,  179  id.  214.) 
If  it  be  conceded  that,  upon  sufficient  evidence  to  show  that 
the  court  and  its  processes  are  being  used  in  bad  faith  and 
for  fraudulent  purposes,  the  court  may  dismiss  the  action, 
certainly  it  cannot  be  seriously  contended  that  the  evidence 
in  this  record  would  warrant  such  course.  Here  was  a  mat- 
ter in  dispute  involving  a  large  number  of  people  on  both 
sides  of  the  controversy,  and  it  is  but  reasonable  to  expect 
that  the  property  owners  on  both  sides  of  the  dividing  ridge 
would  take  an  interest  in  any  litigation  the  result  of  which 
would  affect  their  interests.  In  a  case  where  a  common  right 
is  involved,  the  participation  of  any  party  having  an  interest 
in  the^  result  of  the  litigation  cannot  be  held  to  be  evidence 
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of  champerty  or  maintenance.  It  is  said  that  any  interest 
whatever  in  the  subject  matter  of  the  litigation  is  sufficient 
to  exempt  one  who  gives  aid  from  the  charge  of  illegal  main- 
tenance. (5  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 820,  and 
cases  there  cited.)  Aside  from  this,  the  law  is  well  settled  in 
this  State  that  the  fact  that  the  litigation  grows  out  of  a 
champertous  contract  is  no  defense  in  a  collateral  proceed- 
ing, and  the  question  can  only  be  raised  between  the  parties 
to  the  alleged  champertous  contract  and  their  privies.  (Tor- 
rence  v.  Shedd,  112  111.  466;  Gage  v.  DuPuy,  137  id.  652; 
Burton  v.  Perry,  146  id.  71 ;  Boone  v.  Chiles,  10  Pet.  177.) 
The  dismissal  of  the  bill  cannot  be  sustained  on  the  alleged 
ground  that  the  litigation  resulted  from  a  champertous  con- 
tract or  that  Sears  is  guilty  of  illegal  maintenance  in  render- 
ing aid  to  appellant.  The  decree,  therefore,  must  stand  or 
fall  on  the  sole  ground  that  there  is  no  equity  shown  on  the 
face  of  the  bill. 

We  think  the  utmost  that  can  be  claimed  for  the  village  of 
Gross  Point  is,  that  it  has  an  easement  to  discharge  the  water 
through  the  culvert  and  down  through  the  ditch  to  Lake 
Michigan.  If  such  easement  exists,  (which  is  not  now  de- 
cided,) we  do  not  consider  it  necessary  to  determine,  under 
the  issues  as  now  presented,  how  or  when  it  originated.  If 
it  commenced  with  the  original  construction  in  1867  and  by 
some  sort  of  succession  it  is  now  claimed  by  the  village,  the 
voluntary  reduction  in  1883  from  the  larger  to  the  smaller 
opening  would  be  evidence  tending  to  show  an  abandonment 
of  the  prior  right  to  the  larger  flowage.  Assuming  the  ex- 
istence of  the  easement  as  now  enjoyed,  it  is  contended  that 
the  village  authorities,  in  the  discharge  of  statutory  duties, 
may,  in  their  discretion,  enlarge  the  culvert  and  thus  increase 
the  burdens  on  the  servient  estates.  To  this  contention  we 
cannot  assent.  The  owner  of  an  easement  cannot  materially 
increase  the  burden  of  it  upon  the  servient  estate.  (Jones 
on  Easements,  sec.  827.)  For  the  purpose  of  this  decision 
it  must  be  assumed  that  the  proposed  change  in  the  culvert 
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will  increase  the  burdens  upon  the  lands  of  appellant.  It  is 
charged  in  the  bill  that  such  result  will  follow,  and  we  think 
the  facts  stated  support  the  charge.  If,  as  appellees  contend, 
no  more  water  will  pass  through  the  proposed  culvert  than 
the  present  one,  why  should  the  village  expend  $5000  to 
build  the  new  one  ?  It  is  not  suggested  that  the  present  cul- 
vert is  worn  out  or  out  of  repair. 

It  is  contended  that  the  bill  does  not  show  a  cause  of  im- 
mediate, irreparable  and  certain  damages  to  the  appellant. 
While  the  damages  will  depend,  to  some  extent,  on  heavy 
rainfalls  and  freshets  and  the  consequent  accumulation  of 
water  in  Skokie  swamp,  still  courts  take  cognizance  of  such 
well  known  facts  as  that  in  certain  seasons  pf  the  year  in 
certain  localities  there  is  a  heavy  rainfall  and  that  in  conse- 
quence there  is  a  liability  to  freshets  and  excessive  accumula- 
tions of  water,  and  when  a  wrongful  act  is  threatened  which, 
in  connection  with  this  fact,  will  injuriously  aflfect  the  prop- 
erty rights  of  a  citizen,  it  is  one  of  the  valuable  features  of 
equity  jurisdiction  to  anticipate  and  prevent  such  threatened 
injury.  In  such  case  the  exercise  of  such  jurisdiction  is  for 
the  benefit  of  both  parties, — in  disclosing  to  the  wrongdoer 
that  he  is  proceeding  without  authority  of  law,  and  in  pro- 
tecting the  innocent  from  injuries  which,  if  inflicted,  would 
wholly  destroy  his  rights.  (  Vicksburg  Water-works  Co,  v. 
Vicksburg,  185  U.  S.  66;  Same  v.  Same,  202  id.  453.)  In 
a  state  of  nature  none  of  the  water  falling  west  of  the  divid- 
ing water-shed  ever  went  upon  appellant's  land.  There  is  no 
water-course  carrying  the  waters  to  Lake  Michigan  except 
this  artificial  ditch.  Under  the  law  no  one  has  the  right  to 
collect  water  in  an  artificial  channel  and  cast  it  upon  the  land 
of  another  in  undue  and  unnatural  quantities,  contrary  to  its 
natural  course,  and  if  he  attempts  to  do  so  a  court  of  equity 
will  interpose  to  prevent  the  act.     Hicks  v.  Silliman,  93 

111.255. 

The  doctrine  of  Peck  v.  Herrington,  109  111,  611,  is  not 
in  any  way  in  conflict  with  the  Hicks  case.    In  the  Peck- 
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Herrington  case  the  water  was  carried  by  artificial  drains 
to  the  channel  where  it  would  go  in  a  state  of  nature  and 
through  this  natural  channel  to  the  lower  land,  while  in  the 
Hicks  case  and  in  the  case  at  bar  the  water  is  conveyed  by  an 
artificial  ditch  where,  in  a  state  of  nature,  it  did  not  and 
could  not  go.    The  cases  are  in  entire  harmony. 

It  is  strenuously  contended  that  the  village  of  Gross 
Point  has  a  right,  under  the  powers  conferred  upon  it  by  the 
statute,  to  make  this  proposed  improvement,  and  that  a  court 
of  equity  should  not  interfere  with  it  in  the  discharge  of  its 
duties  to  the  public.  This  contention  cannot  be  sustained. 
Section  13  of  article  2  of  the  constitution  provides:  "Pri- 
vate property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation.  Such  compensation,  when  not 
made  by  the  State,  shall  be  ascertained  by  a  jury,  as  shall  be 
prescribed  by  law."  This  provision  of  the  constitution  is  not 
self-executing.  Chapter  47  of  Hurd's  Revised  Statutes,  en- 
titled "Eminent  Domain,"  makes  provision  for  the  exercise 
of  the  right  by  all  corporations  or  bodies  politic  to  which  the 
State  has  delegated  the  power  of  eminent  domain.  Cities, 
towns  and  villages  are  authorized  by  paragraph  89  of  sec- 
tion 62  of  the  City  and  Village  act  to  exercise  the  right  for 
certain  enumerated  purposes.  Still  there  is  nothing  in  the 
Eminent  Domain  law  or  in  the  chapter  on  cities  and  villages 
authorizing  municipal  corporations  to  take  or  damage  pri- 
vate property  for  public  use  except  in  the  same  manner  and 
subject  to  the  same  restrictions  as  other  agencies  through 
which  the  right  may  be  exercised.  A  municipal  corporation 
has  no  greater  right  than  a  natural  person  to  divert  surface 
waters  in  large  quantities  by  an  artificial  channel  upon  the 
land  of  another,  except  it  may  do  this  in  the  exercise  of  emi- 
nent domain,  upon  making  just  compensation  as  required  by 
the  constitution.  Jones  on  Easements,  sec.  775;  City  of 
Aurora  v.  Love,  93  111.  521 ;  City  of  Elgin  v.  Kimball,  90 
id.  356;  Nevins  v.  City  of  Peoria,  41  id.  502;  Stack  v.  City 
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of  Bast  St.  Louis,  85  id.  377 ;    Young  v.  Highway  Comrs. 
134  id.  569. 

Nor  can  this  municipality  proceed  with  this  proposed 
improvement  and  relegate  appellant  to  his  action  at  law  for 
the  damages  sustained.  While  equity  will  not  take  jurisdic- 
tion, at  the  suit  of  one  whose  property,  or  some  part  of  it, 
is  not  actually  taken,  to  restrain  the  making  of  an  improve- 
ment or  building  a  railroad,  still  where,  as  here,  the  threat- 
ened act  involves  an  actual  taking,  the  expropriation  will  be 
enjoined  until  the  damages  are  ascertained  and  paid  in  the 
manner  provided  by  the  law.  (Stetson  v.  Chicago  and  Bvan- 
ston  Railroad  Co.  75  111.  74 ;  Patterson  v.  Chicago,  Danville 
and  Vincennes  Railroad  Co.  75  id.  588;  Chicago,  Burlington 
and  Quincy  Railroad  Co.  v.  McGinnis,  79  id.  269;  White 
v.  Metropolitan  Elevated  Railroad  Co.  154  id.  620;  Doane 
v.  Lake  Street  Elevated  Railroad  Co.  165  id.  510;  Parker 
V.  Catholic  Bishop,  146  id.  158.)  In  the  last  case  above 
cited  it  is  said:  "It  seems  to  be  well  settled  in  this  State 
that  where  no  part  of  the  land  or  property  of  the  complain- 
ing owner  is  physically  taken  for  or  in  making  the  proposed 
public  improvement,  and  the  damages  claimed  to  result  are 
therefore  consequential  only,  this  provision  of  the  consti- 
tution does  not  require  the  ascertainment  and  payment  of 
such  damages  as  a  condition  precedent  to  the  exercise  of 
the  right  or  power."  The  converse  of  this  proposition  is 
equally  well  settled. 

It  follows  from  what  has  been  said  that  the  court  erred 
in  dissolving  the  injunction  and  dismissing  the  bill,  in  con- 
sequence of  which  the  decree  of  the  circuit  court  of  Cook 
county  is  reversed  and  the  cause  remanded  to  that  court  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Reversed  and  remanded. 
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Ths  Christian  Hospitai,  et  al. 

V. 

The  People  ex  reL  John  B.  Murphy. 
Opinion  Hied  October  2^,  ipo6. 

1.  Injunction — court  must  judge  from  facts  alleged  whether 
the  complainant's  rights  will  be  prejudiced  by  notice.  Whether  the 
rights  of  the  complainant  in  a  bill  for  injunction  will  be  prejudiced 
if  the  injunction  is  not  issued  immediately  and  without  notice  must 
be  determined  by  the  court,  judge  or  master  from  the  facts  appear- 
ing from  the  bill  or  its  accompanying  affidavit,  and  if  no  such  result 
can  be  inferred  from  the  facts  averred  or  stated  it  is  error  to  issue 
the  injunction  without  notice,  upon  the  mere  conclusion  of  the  com- 
plainant. 

2.  Same — when  aiHdavit  as  to  truth  of  bill  for  injunction  is  de- 
fective. An  affidavit  to  a  bill  for  an  injunction  is  defective  which 
states  that  the  matters  and  things  related  in  the  bill  were  true  in 
substance  and  fact,  except  so  far  as  they  were  stated  on  information 
and  belief,  but  which  fails  to  distinguish  between  matters  stated 
upon  complainant's  own  knowledge  and  those  stated  upon  informa- 
tion and  belief. 

3.  Same — injunction  should  not  issue  to  restrain  a  mere  libel. 
To  grant  an  injunction  restraining  a  mere  libel  would  be  erroneous 
because  contrary  to  the  established  rules  governing  courts  of  equity; 
but  that  fact  would  furnish  no  excuse  for  violating  the  injunction. 

4.  Same — when  party  cannot  refuse  to  obey  order  of  court,  A 
party  may  refuse  to  obey  an  order  where  the  court  had  no  authority 
to  make  it  and  where  it  is  absolutely  void  for  want  of  power  in  the 
court,  but  he  cannot  rightfully  refuse  to  obey  it  on  the  ground  that 
it  was  improvidently  or  erroneously  made. 

5.  Same — injunction  is  binding  even  though  erroneously  made. 
Upon  the  filing  of  a  bill  for  an  injunction  in  a  court  of  equity  the 
court  has  power  to  determine  the  sufficiency  of  the  bill  and  author- 
ize the  injunction,  and  although  it  may  have  erred  in  granting  the 
writ  or  in  not  requiring  notice,  the  writ  is  nevertheless  binding 
upon  the  defendants  until  its  dissolution  or  until  it  is  reversed  by  a 
higher  court. 

6.  Contempt — when  attachment  for  contempt  is  unauthorized. 
Attachment  for  contempt  in  violating  an  injunction  is  unauthorized 
where  the  alleged  acts  of  violation  took  place  so  long  before  the  ap- 
plication for  attachment  as  to  discredit  the  application,  and  where 
the  only  evidence  tending  to  prove  such  violation  consists  of  affi- 
davits which  are  shown  to  be  false. 
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7.  Same — what  does  not  constitute  violation  of  an  injunction. 
An  injunction  restraining  a  hospital  from  representing  that  the 
complainant  was  a  member  of  its  surgical  staff  or  connected  with 
the  hospital  in  any  way  is  not  violated  by  letters  subsequently  sent 
out  by  the  hospital,  stating  that  it  had  represented  the  complainant 
to  be  president  of  its  surgical  staff,  that  there  had  been  a  misunder- 
standing with  him  and  he  declined  to  remain  on  such  staff,  and  that 
it  would  be  unseemly  to  go  into  a  general  discussion  of  the  misun- 
derstanding, but  that  he  was  not  then  and  would  not  thereafter  be 
connected  with  the  hospital. 

AppEAiy  from  the  Branch  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  jESSE  Holdom,  Judge,  pre- 
siding. 

W.  Knox  Haynes,  for  appellants. 

Knight  &  Brown,  (George  G.  King,  of  counsel,)  for 
appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

On  June  3,  1903,  John  B.  Murphy  filed  his  bill  of  com- 
plaint in  the  superior  court  of  Cook  county  against  Chris- 
tian Hospital,  a  corporation,  and  N.  News  Wood,  appellants, 
and  others,  alleging  that  complainant  was  a  licensed  physi- 
cian and  surgeon  and  graduate  of  a  medical  college;  that 
he  had  continued  his  studies  in  Europe  and  afterward  en- 
gaged in  practice  in  Chicago,  devoting  his  attention  largely 
to  surgery ;  that  he  was  a  professor  of  surgery  in  two  med- 
ical schools,  a  surgeon  on  the  staff  of  three  hospitals,  presi- 
dent of  a  surgical  society  and  a  member  of  various  medical 
associations;  that  he  had  contributed  largely  to  medical 
journals  and  had  acquired  an  extensive  acquaintance  in  the 
United  States  and  foreign  countries,  so  that  patients  came 
from  various  parts  of  the  United  States  to  be  operated  upon 
by  him  and  he  was  frequently  called  to  other  States  for  op- 
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erations ;  that  a  large  number  of  patients  were  sent  to  him 
by  other  doctors  who  knew  of  him  or  knew  of  his  writ- 
ings and  connection  with  medical  colleges,  and  his  practice 
yielded  him  large  revenues;  that  about  May  12,  1903,  he 
received  a  letter  signed  "Christian  Hospital. — N.  News 
Wood,  Pres.  and  Supt,"  stating  that  he  had  been  elected 
president  of  the  medical  and  surgical  staff  of  the  hospital 
and  it  was  desired  that  he  should  accept  the  appointment; 
that  they  would  seek  to  place  on  him  no  additional  burdens 
further  than  to  request  the  acceptance  and  to  permit  them 
to  place  his  name  at  the  head  of  the  staff  and  to  call  him 
in  consultation  in  important  cases  able  to  reward  him  with 
substantial  fees,  and  that  an  elegant  certificate  for  members 
of  the  staff  had  been  engraved,  a  copy  of  which  was  sent  to 
him  with  his  name  engrossed  thereon.  So  far  as  appears 
he  made  no  reply  to  the  letter,  but  the  bill  alleged  that  up  to 
that  time  he  had  had  no  connection  with  the  hospital  and 
knew  nothing  of  it ;  that  shortly  afterward  he  received  let- 
ters from  doctors  all  over  the  country,  some  reprimanding 
him  for  being  a  party  to  the  scheme  of  the  hospital  and  oth- 
ers inquiring  whether  he  was,  in  fact,  interested  in  it ;  that 
enclosed  with  such  letters  were  copies  of  letters  sent  out  by 
the  hospital  soliciting  applications  to  be  placed  on  its  staff, 
on  which  his  name  appeared  as  president  of  the  staff,  and 
also  a  Latin  and  English  fac  simile  of  the  proposed  certifi- 
cate to  be  issued  to  members;  that  on  such  certificate  his 
name  appeared  in  the  English  copy  as  "President  of  Staff" 
and  on  the  Latin  copy  as  ^'Prcefecttis  Potestatis  Medico- 
rum;''  that  on  both  copies  there  was  a  picture  of  him  in 
operating  attire  about  to  undertake  an  operation  in  clinic; 
that  the  use  of  his  name  and  picture  was  without  his  knowl- 
edge or  consent;  that  the  letters  sent  out  to  doctors  pro- 
posed membership  on  the  hospital  staff,  for  which  a  charge 
of  $20  or  $25  was  to  be  made,  and  the  hospital  was  to  pay 
to  the  member  a  cash  commission  of  fifty  per  cent  of  all  sur- 
gical fees  and  twenty-five  per  cent  of  all  medical  fees  of 
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patients  sent  by  the  member ;  that  it  was  unprofessional  for 
a  physician  or  surgeon  to  advertise  for  patients;  that  such 
advertising  was  held  in  disrepute  by  doctors  and  all  well  in- 
formed people;  that  placing  his  name  on  the  literature  and 
fac  simile  as  president  of  the  staff  or  connected  with  the 
hospital  was  a  fraud,  which  had  brought  him  into  disrepute 
with  fellow-members  of  his  profession  and  injured  his  good 
name  and  practice,  and  that  he  had  suffered  financial  loss 
and  would  suffer  further  and  irreparable  injury  unless  the 
further  use  of  his  name  should  be  enjoined.  He  prayed  for 
a  writ  of  injunction  enjoining  the  defendants  from  using  his 
name,  signature  or  picture  in  connection  with  the  hospital. 

A  temporary  injunction  was  issued  without  notice,  re- 
straining the  defendants  from  using  the  complainant's  name, 
signature  or  picture  in  connection  with  the  Christian  Hos- 
pital; from  sending  out  any  more  literature  of  the  same 
kind  or  similar  to  that  sent  out  on  or  about  May  12,  1903; 
restraining  them  from  using  or  distributing  any  of  the  let- 
ters written  upon  the  letter-heads  on  which  complainants 
name  appeared ;  from  using  complainant's  name,  signature 
or  picture  in  connection  with  the  certificate  or  literature  of 
the  hospital  relating  to  its  business,  and  from  representing 
in  any  manner  that  complainant  was  then  or  ever  had  been 
connected  with  the  hospital. 

The  injunction  writ  was  served  on  June  3,  1903,  and 
nothing  further  was  done  in  the  suit  until  October  20,  1904. 
There  was  no  default  or  answer,  and  neither  party  paid  any 
attention  to  the  suit  for  more  than  sixteen  months.  On 
October  20,  1904,  complainant  filed  an  affidavit  in  the  supe- 
rior court  stating  that  the  Christian  Hospital  had  issued  cer- 
tificates containing  his  picture  after  the  injunction,  and  that 
he  was  informed  and  believed  that  Wood  and  the  hospital 
had  been  guilty  of  violating  the  injunction,  and  he  peti- 
tioned the  court  for  an  attachment  against  them.  An  at- 
tachment writ  was  ordered  and  issued  without  notice  and 
was  served  upon  the  hospital  and  Wood.    They  appeared 
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and  demurred  to  the  petition,  which  was  then  amended  by 
leave  of  the  court.  A  special  demurrer  to  the  petition  was 
overruled  and  the  defendants  answered,  alleging  that  the 
injunction  writ  was  void  but  denying  that  they  had  violated 
it.  They  denied  that  they  had,  either  expressly  or  impliedly, 
represented  that  the  picture  on  the  certificate  was  the  pic- 
ture of  the  complainant,  or  that  he  was  or  ever  had  been 
connected  with  the  Christian  Hospital  or  that  the  persons 
named  in  the  petition  had  been  induced  to  believe  that  he 
was  connected  with  it,  and  they  alleged  that  the  picture, 
containing  a  group  of  persons,  was  a  mere  matter  of  orna- 
mentation on  the  certificates,  and  that  before  admitting  any 
of  said  persons  to  membership  or  issuing  any  certificate 
they  were  fully  informed  and  apprised  that  the  complainant 
was  in  no  way  connected  with  the  hospital. 

Upon  a  hearing,  the  bill  for  injunction  and  the  writ 
were  read  in  support  of  the  petition  and  a  number  of  affida- 
vits were  presented  on  each  side.  The  court  adjudged  the 
defendants  guilty  of  contempt  in  having  willfully  violated 
the  writ  of  injunction,  and  ordered  that  N.  News  Wood  be 
committed  to  jail  for  a  period  of  ten  days  and  pay  a  fine  of 
$ioo  and  that  the  Christian  Hospital  pay  a  fine  of  $250. 
The  defendants  appealed  to  the  Appellate  Court  for  the 
First  District  and  their  appeals  were  heard  in  the  branch  of 
that  court,  which  affirmed  the  judgments  in  both  cases.  Fur- 
ther appeals  were  prosecuted  to  this  court,  and  the  cases 
were  consolidated. 

It  is  contended  that  the  court  erred  in  adjudging  the 
defendants  guilty  of  contempt,  for  the  reason  that  the  in- 
junction was  void.  The  argument  that  it  was  void  is  based 
on  several  grounds,  one  of  which  is,  that  the  writ  was  issued 
contrary  to  the  prohibition  of  section  3  of  the  act  to  revise 
the  law  in  relation  to  injunctions,  in  force  July  i,  1874, 
which  prohibits  the  granting  of  an  injunction  without  pre- 
vious notice  unless  it  shall  appear  from  the  bill,  or  affidavit 
accompanying  the  same,  that  the  rights  of  th€  complainant 
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will  be  unduly  prejudiced  if  the  injunction  is  not  issued  im- 
mediately and  without  notice.  There  was  nothing  in  the 
bill  from  which  it  could  be  inferred  that  the  rights  of  the 
complainant  would  be  prejudiced  if  notice  was  not  given, 
and  the  injunction  was  issued  without  notice,  upon  the  affi- 
davit of  complainant  stating  his  conclusions  that  his  rights 
would  be  unduly  prejudiced  if  the  injunction  were  not  is- 
sued immediately  and  without  notice.  It  is  the  court,  judge 
or  master  to  whom  it  must  appear,  from  the  facts  stated  in 
the  bill  or  affidavit,  that  the  rights  of  the  complainant  will 
be  unduly  prejudiced,  and  not  the  complainant  himself.  The 
facts  from  which  the  inference  arises  are  to  be  stated,  and 
as  the  affidavit  in  this  case  stated  nothing  except  the  opinion 
of  the  complainant,  it  was  not  sufficient  to  make  it  appear 
to  the  court  that  he  would  be  prejudiced  in  any  manner. 

Another  ground  for  insisting  that  the  injunction  was 
void  is,  that  it  was  issued  without  any  evidence  of  the  truth 
of  the  statements  made  in  the  bill,  and  that  the  bill  was  not 
verified.  There  was  an  affidavit  to  the  bill  in  which  the 
complainant  stated  that  the  matters  and  things  related  in 
the  bill  were  true  in  substance  and  fact,  except  so  far  as 
they  were  stated  on  information  and  belief,  and  it  was  de- 
fective in  failing  to  distinguish  between  matters  which  were 
stated  upon  complainant's  own  knowledge  and  those  which 
were  stated  on  information  and  belief. 

A  third  reason  given  by  counsel  is,  that  a  court  of  equity 
will  never  prohibit  the  printing  of  a  picture  in  which  no 
proprietary  rights  exist  nor  enjoin  a  libel.  The  bill  alleged 
that  the  printed  representations  of  complainant's  connection 
with  the  hospital  had  brought  him  into  disrepute  with  the 
members  of  the  profession  and  well  informed  people,  and, 
in  substance,  charged  defendants  with  libeling  him;  but 
we  will  not  consider  now  whether  its  further  allegations 
were  sufficient  to  justify  the  court  in  ordering  the  injunc- 
tion, for  the  reason  that  this  objection,  as  well  as  the  others 
above  stated,  does  not  affect  the  jurisdiction  of  the  court 
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To  grant  an  injunction  restraining  a  mere  libel  would  be  er- 
roneous because  contrary  to  the  established  rules  governing 
courts  of  equity.  But  that  fact  would  not  excuse  the  de- 
fendants for  violating  the  injunction.  A  party  may  refuse 
to  obey  an  order  where  the  court  had  no  authority  to  make 
it  and  where  it  is  absolutely  void  for  want  of  power  in  the 
court,  but  he  cannot  refuse  to  obey  it  on  the  ground  that  it 
was  improvidently  or  erroneously  made.  {Leopold  v.  Peo- 
ple, 140  111.  552;  Loven  v.  People,  158  id.  159;  Clark  v. 
Burke,  163  id.  334.)  The  superior  court  had  power,  under 
the  statute,  to  grant  writs  of  injunction,  and  the  power  to 
grant  the  writ  in  this  particular  case  was  conferred  by  the 
filing  of  the  bill.  The  court  then  had  power  to  determine 
judicially  the  sufficiency  of  the  bill  to  authorize  the  injunc- 
tion. If  the  court  erred  in  granting  the  writ  or  in  not  re- 
quiring notice,  the  writ  was  nevertheless  binding  upon  the 
defendants  until  its  dissolution  or  until  reversed  by  a  higher 
court. 

In  our  opinion,  however,  there  was  no  violation  of  the 
injunction  and  no  evidence  fairly  supporting  the  judgment 
finding  the  defendants  guilty.  The  bill  was  not  so  verified 
as  to  make  it  legitimate  evidence  of  the  matters  stated  in 
it  of  complainant's  own  knowledge,  if  it  could  have  been 
determined  what  matters  were  so  stated,  and,  of  course,  it 
was  no  evidence  of  matters  stated  upon  information  and 
belief.  No  effect  could  be  given  to  his  statement  that  he  be- 
lieved things  which  he  did  not  know.  The  bill  had  never 
been  confessed  by  the  defendants  nor  proved.  If,  however, 
we  should  assume  that  everything  said  in  the  bill  is  true, 
these  proceedings  are  not  such  as  to  commend  themselves 
to  a  court  of  equity.  The  acts  which  the  affidavits  in  sup- 
port of  the  petition  tended  to  prove  and  which  the  court 
found  to  be  a  violation  of  the  injunction  occurred  a  long 
time  before  the  contempt  proceedings.  The  only  evidence 
which  fairly  tended  to  prove  a  violation  of  the  injunction 
consisted  of  affidavits  that  the  defendants  sold  and  delivered 
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certificates  of  membership  in  the  hospital  staff  to  five  doc- 
tors in  other  States  in  the  year  1903,  three  of  them  in  June, 
sixteen  months  before  the  contempt  proceedings  were  be- 
gun, and  the  last  of  them  in  August,  fourteen  months  prior 
to  such  proceedings,  and  that  the  defendants  induced  such 
doctors  to  believe  that  the  complainant  was  connected  with 
the  hospital.  Those  charges  were  stale  and  could  scarcely 
have  inspired  a  belief  that  the  proceedings  were  necessary 
to  the  protection  of  the  complainant.  The  last  act  of  any 
kind  charged  was  the  retention  of  the  picture  on  the  certifi- 
cate about  six  months  previously,  which  we  think  could  not 
have  constituted  a  violation  of  the  injunction.  In  the  peti- 
tion the  complainant  stated  under  oath  that  he  believed  if 
notice  of  the  application  for  an  attachment  was  given,  the 
defendant  N.  News  Wood  would  evade  service  and  escape 
from  the  city,  so  that  any  punishment  which  the  court  might 
inflict  would  be  unavailable.  We  find  nothing  in  the  record 
which  indicates  a  reasonable  basis  for  such  a  statement,  and 
,the  proceedings  have  the  appearance  of  an  attempt  to  pun- 
ish the  defendants  rather  than  to  prevent  injury  to  the  com- 
plainant and  protect  him  from  further  violations  of  the 
injunction. 

The  petition  was  supported  by  affidavits  of  the  doctors 
to  whom  certificates  were  isued  in  1903,  stating  that  they 
had  purchased  the  certificates  of  membership  in  the  staff  of 
the  Christian  Hospital;  that  they  were  led  to  believe  that 
complainant  was  connected  with  the  hospital  and  a  member 
of  its  medical  and  surgical  staff,  and  that  but  for  such  belief 
they  would  not  have  purchased  the  certificates.  According 
to  the  allegations  of  the  bill  these  doctors  joined  in  a  fraud- 
ulent scheme,  held  in  disrepute  by  respectable  doctors,  in 
which  they  were  to  share  in  the  fees  of  the  hospital  for  busi- 
ness sent  by  them,  and  were  induced  to  do  so  by  the  belief 
that  complainant  was  a  party  to  the  scheme.  The  affidavits 
were  substantially  in  the  same  words  and  bear  internal  evi- 
dence of  having  been  prepared  by  the  same  person.    These 
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doctors  did  purchase  certificates,  but  their  affidavits  that 
they  were  induced  to  believe  that  complainant  was  connected 
with  the  hospital  at  the  time  of  their  purchase,  and  that 
they  were  influenced  by  that  belief  to  purchase  them,  were 
proved  to  be  absolutely  false.  In  each  case  a  letter  was 
■written  to  the  doctor  stating  that  at  the  time  he  was  solic- 
ited to  become  a  member  it  was  represented  that  complain- 
ant was  president  of  the  surgical  staff  of  the  hospital,  but 
that  he  was  not  and  would  not  thereafter  be  connected  with 
the  hospital,  and  if  the  representation  had  in  any  way  been 
an  inducing  cause  for  sending  money  or  purchasing  the  cer- 
tificate the  hospital  would  decline  to  take  the  money  or  issue 
the  certificate.  Each  one  of  the  doctors  replied,  in  sub- 
stance, that  he  was  not  induced  to  send  his  money  or  be- 
come a  member  on  account  of  complainant's  connection  with 
the  hospital  or  on  account  of  his  name.  The  letters  were 
clear  and  emphatic  in  that  respect,  and  in  one  case,  where 
the  reply  was  not  specific,  the  doctor  was  asked  for  a  more 
direct  answer,  which  he  accordingly  made.  The  evidence 
was  conclusive  that  after  the  issuance  of  the  injunction  no 
person  was  even  permitted  to  join  the  staff  of  the  hospital 
or  pay  money  or  obtain  a  certificate  without  being  informed 
that  complainant  was  in  no  manner  connected  with  the  hos- 
pital and  would  not  be  thereafter. 

Counsel,  however,  claim  that  there  was  a  violation  of 
the  injunction  because  it  was  merely  stated  in  the  letter  that 
complainant  was  not  then  and  would  not  thereafter  be  con- 
nected with  the  hospital.  The  statement  made  was,  that  the 
hospital  had  represented  complainant  to  be  the  president  of 
the  surgical  staff;  that  there  had  been  a  misunderstanding 
with  him  and  that  he  declined  to  remain  on  the  staff  as  the 
president  of  such  staff ;  that  it  would  be  unseemly  to  attempt 
to  go  into  a  general  discussion  of  the  misunderstanding,  but 
that  he  was  not  then  and  would  not  thereafter  be  connected 
with  the  hospital.  There  was  no  affirmative  statement  that 
he  had  ever  been  connected  in  any  manner  with  the  hospital. 
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and  the  injunction  was  not  a  mandatory  one  requiring  the 
defendants  to  undo  anything  that  had  been  done.  They 
were  only  required  to  desist  from  affirmative  representations, 
and  there  was  no  representation  that  complainant  had  ever 
been  connected  with  the  hospital.  The  court  surely  did  not 
mean  to  compel  the  defendants,  by  an  injunction,  to  sur- 
render their  defense,  if  they  had  any,  and  admit  the  charges 
in  the  bill. 

After  the  injunction  was  issued,  circular  letters  were 
sent  to  two  doctors  containing  fac  similes  of  certificates 
on  which  the  name  of  the  complainant  had  been  originally 
printed  and  a  rubber  stamp  had  been  applied  to  the  name 
with  the  evident  purpose  of  erasing  it.  The  erasure  was 
incomplete,  so  that  the  name  could  still  be  recognized,  but 
the  blotting  by  the  rubber  stamp  was  clearly  intended  to  be 
an  erasure.  No  one  could  have  been  deceived,  and  we  think 
it  would  be  a  strained  and  unreasonable  theory  to  adopt  the 
view  that  the  transaction  was  a  violation  of  the  injunction. 
That  would  be  raising  a  presumption  of  guilt  in  preference 
to  innocence  and  contrary  to  the  evidence. 

The  fac  similes  sent  out  with  the  letters  were  embellished 
with  a  picture  in  the  center,  at  the  top,  under  the  name  of 
the  Christian  Hospital,  and  it  is  insisted  that  the  sending  out 
of  such  fac  similes  was  a  violation  of  the  injunction.  Each 
fac  simile  was  an  exact  reproduction,  on  a  smaller  scale,  of 
the  actual  certificate  to  be  issued,  but  complainant's  name 
did  not  appear  in  any  way  on  the  certificate  actually  issued. 
On  the  contrary,  the  name  of  another  doctor  appeared  there 
as  president.  The  picture  with  which  the  fac  simile  was  or- 
namented apparently  represents  the  lecture  room  of  a  medi- 
cal school  where  surgery  is  taught.  The  picture  is  oval  in 
shape,  one  and  one-fourth  inches  high  at  the  widest  place 
and  two  and  one-fourth  inches  long.  There  are  tables  in 
the  front,  with  some  persons  standing  around.  Back  of  the 
tables  there  appears  to  be  an  amphitheatre  filled  with  people, 
and  there  are  about  forty  people  in  the  picture.    The  largest 
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figure  in  the  foreground,  standing  by  the  table,  is  alleged  to 
be  that  of  the  complainant,  and  the  head  of  that  figure  is 
not  larger  than  a  hemp  seed.  The  faces  of  the  spectators 
seated  in  the  amphitheatre  are  no  larger  than  pin  heads. 
There  were  affidavits  that  the  largest  picture  represented 
the  complainant,  and  that  it  would  be  recognized  as  his  pic- 
ture by  his  acquaintances.  It  seems  that  his  features  can  be 
distinguished  in  the  picture  by  persons  who  know  him,  but 
it  is  clear  that  there  would  be  no  implication  from  the  pic- 
ture' that  he  was  in  any  way  connected  with  the  hospital. 
The  mere  publication  of  this  picture  would  not  be  an  act 
for  which  complainant  could  obtain  an  injunction,  and,  as 
we  understand  counsel  for  appellee,  that  is  conceded,  and 
the  only  question  is  whether  the  fac  simile  was  a  represen- 
tation that  the  complainant  was  connected  with  the  hospital. 
The  picture  does  not  appear  to  represent  the  ordinary  oper- 
ating room  of  a  hospital.  It  represents  a  group  of  persons, 
but  would  not  give  anybody  to  understand,  even  if  they 
could  distinguish  the  features  of  the  complainant,  that  he 
was  connected  with  the  hospital.  The  only  fair  construction 
of  the  injunction  writ  is  that  the  defendants  were  not  to 
represent,  by  complainant's  picture  or  other  means,  that  he 
was  connected  with  the  hospital,  and  they  did  not  do  so. 
On  the  contrary,  great  pains  were  taken  to  notify  every  one 
who  dealt  with  the  hospital  that  complainant  was  in  no  way 
connected  with  it  and  would  not  be  thereafter.  In  addition 
to  the  want  of  proof  there  is  the  further  fact  above  stated 
that  all  the  acts  complained  of  occurred  so  long  before  the 
application  for  the  attachment  as  to  discredit  such  appli- 
cation. 

There  was  no  evidence  upon  which  the  court  could  prop- 
erly adjudge  the  defendants  guilty  of  contempt,  and  the 
judgments  of  the  Appellate  Court  and  superior  court  are 
reversed.  Judgment  reversed. 
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Guy  Standard  et  al. 

V. 

W11.1.IAM  J.  Standard. 
Opinion  Med  October  ^5,  /pod. 

1.  Statute  of  Frauds — what  must  he  proved  to  take  oral  prom* 
ise  to  convey  out  of  statute.  To  justify  a  court  of  equity  in  specifi- 
cally enforcing  an  oral  promise  to  convey  land  where  the  Statute 
of  Frauds  is  pleaded,  the  complainant  must  establish  the  promise  by 
clear  proof  that  the  promisee  took  possession  under  the  terms  of 
the  promise  and  that  he  made  lasting  and  valuable  improvements 
upon  the  land  with  his  own  funds,  relying  upon  the  promise,  with 
the  knowledge  of  the  promisor. 

2.  Evidence — where  declarations  are  relied  upon  the  proof  must 
be  clear.  Where  the  only  proof  relied  upon  to  establish  an  oral 
agreement  by  a  father  to  convey  land  to  his  son  consists  of  declara- 
tions of  the  father  to  third  persons,  the  son  being  dead  and  the 
father  disqualified  from  testifying,  such  proof  must  be  clear,  definite 
and  unequivocal. 

AppEai^  from  the  Circuit  Court  of  Union  county;  the 
Hon.  W.  W.  Duncan,  Judge,  presiding. 

W.  W.  Clemens,  and  James  Lingle,  for  appellants. 

D.  W.  Karraker,  for  appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  is  a  bill  in  chancery  filed  by  the  appellants,  by  their 
next  friend,  against  the  appellee,  in  the  circuit  court  of  Un- 
ion county,  to  enforce  the  specific  performance  of  an  alleged 
parol  contract  or  promise  for  the  conveyance  of  land  from  a 
father  to  a  son  in  case  the  son  would  live  upon  the  land  and 
improve  the  same. 

The  allegations  of  the  bill  are,  that  William  J.  Standard, 
the  father  of  Warren  Standard  and  the  grandfather  of  the 
appellants,  was  the  owner  of  two  hundred  acres  of  land  in 
Union  county,  upon  which  he  and  his  wife,  Elizabeth  J. 
Standard,  resided  as  their  home;    that  their  son,  Warren 
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Standard,  made  his  home  with  his  parents,  he  being  their 
only  child ;  that  said  Warren  Standard,  in  the  year  1890  and 
when  he  was  twenty-four  years  of  age,  married  the  mother 
of  the  appellants ;  that  said  Warren  Standard  died  intestate 
in  the  y^r  1898,  leaving  Guy  Standard,  Lester  Standard  and 
Warren  Standard,  the  appellants,  his  children  and  sole  heirs- 
at-law,  and  Laura  Standard,  his  widow,  by  whom  the  appel- 
lants, they  being  minors,  sue  as  their  next  friend ;  that  upon 
the  marriage  of  Warren  Standard  he  and  his  wife,  Laura, 
went  to  the  home  of  said  William  J.  Standard  and  wife  to 
live,  where  they  continued  to  reside  until  the  death  of  War- 
ren Standard ;  that  within  a  week  or  two  following  the  mar- 
riage of  Warren  Standard  a  cyclone  visited  the  farm  in 
question,  laying  waste  its  chief  improvements,  namely,  the 
houses,  barns,  out-buildings,  fences,  orchards,  etc.,  where- 
upon said  appellee  and  his  wife  requested  of  Warren  Stand- 
ard, and  Lauraj  his  wife,  that  they  live  on  the  farm  with 
them  permanently  and  that  they  assist  them  in  restoring  said 
improvements,  and  that  in  case  they  complied  with  said  re- 
quest said  William  J.  Standard  and  wife  promised  that  said 
farm  should  be  the  property  of  Warren  Standard ;  that  said 
Warren  Standard  and  wife  accepted  said  proposition  and 
remained  with  William  J.  Standard  and  wife  upon  said  farm 
and  contributed  labor  and  means  to  restore  said  improve- 
ments; yet  the  said  William  J.  Standard  during  the  lifetime 
of  Warren  Standard,  and  subsequent  thereto,  had  failed  and 
refused  to  comply  with  said  promise  by  conveying  said  farm 
to  Warren  Standard  or  the  appellants;  that  Elizabeth  J. 
Standard  died  January  31,  1903,  and  the  appellee  subse- 
quently married  Lucretia  Standard,  who  has  departed  this 
life  since  the  commencement  of  this  suit.  William  J.  Stand- 
ard filed  an  answer  to  the  bill,  denying  that  he  ever  prom- 
ised to  give  or  to  convey  said  farm  to  Warren  Standard,  or 
that  Warren  Standard  had  any  interest  in  said  farm  during 
his  lifetime,  or  that  the  appellants  had  any  interest  therein 
subsequent  to  the  death  of  their  father,  Warren  Standard, 
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and  pleaded  the  Statute  of  Frauds.  A  replication  was  filed 
and  a  trial  was  had  in  open  court  upon  depositions  and  oral 
and  documentary  evidence,  and  a  decree  was  entered  dismiss- 
ing said  bill  for  want  of  equity,  and  an  appeal  has  been  pros- 
ecuted to  this  court  by  the  complainants. 

It  is  clear  the  decree  of  the  circuit  court  is  correct  unless 
the  evidence  found  in  the  record  is  such  as  to  take  the  case 
out  of  the  operation  of  the  Statute  of  Frauds.  In  order  that 
a  parol  contract  or  promise  to  convey  lands  may  be  specific- 
ally enforced  by  a  court  of  equity  where  the  Statute  of 
Frauds  is  pleaded,  the  complainant  must  establish,  first,  the 
contract  or  promise  to  convey  by  clear  and  unequivocal  evi- 
dence; second,  that  the  contract  or  promise  to  convey  has 
been  acted  upon  by  the  vendee  or  promisee  by  taking  posses- 
sion of  the  land  under  the  terms  of  the  contract  or  promise 
to  convey ;  and  third,  that  the  party  claiming  the  benefit  of 
the  parol  contract  or  promise  to  convey  has  made  valuable 
and  permanent  improvements,  with  his  own  funds,  upon  the 
land,  relying  upon  the  contract  or  promise  to  convey,  with 
the  knowledge  of  the  vendor  or  promisor.  In  Worth  v. 
Worth,  84  111.  442,  on  page  443,  it  was  said :  "The  authori- 
ties all  agree  that  a  parol  contract  to  convey  will  not  be  de- 
creed in  a  court  of  equity  unless  it  appears  to  be  certain  and 
definite  in  its  terms  and  established  by  evidence  free  from 
doubt  or  suspicion."  And  in  Clark  v.  Clark,  122  111.  388,  on 
page  391 :  "The  specific  performance  of  a  parol  contract  for 
the  sale  of  land  will  not  be  enforced  by  a  court  of  equity  un- 
less in  addition  to  the  other  requisites  hereinafter  named  such 
contract  is  established,  by  competent  proofs,  to  be  clear,  defi- 
nite and  unequivocal  in  its  terms."  And  in  Geer  v.  Goudy, 
174  111.  514,  on  page  521 :  "In  order  to  take  a  case  out  of 
the  operation  of  the  Statute  of  Frauds  a  parol  contract  or 
oral  promise  to  convey  land  should  be  clear  and  certain  in 
its  terms,  and  should  be  established  by  testimony  of  an  un- 
doubted character,  which  is  clear,  definite  and  unequivocal." 
In  this  case  no  witness  was  called  who  was  present  when  the 
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alleged  promise  to  convey  was  made,  and  the  lips  of  Warren 
Standard,  the  father  of  appellants,  were  closed  by  death,  and 
the  appellee  was  rendered  incompetent  as  a  witness  by  the 
statute.  And  in  Geer  v.  Goudy,  supra,  on  page  521,  it  was 
said :  "When  a  court  of  equity  is  called  upon  to  decree  the 
specific  performance  of  a  parol  agreement  or  an  oral  promise 
to  convey  land,  alleged  to  have  been  made  between  father 
and  son,  after  both  are  dead,  the  court  must  be  well  satisfied 
of  the  existence  and  character  of  the  agreement  or  promise, 
and  of  the  substantial  justice  of  the  claim  to  Uie  exercise  of 
its  powers."  Here  the  proof  relied  upon  was  of  the  same 
character  as  that  relied  upon  in  Worth  v.  Worth,  supra,  and 
consisted  of  admissions  of  appellee,  made,  in  many  instances, 
in  casual  conversations  with  parties  in  no  way  interested  in 
the  land  and  when  the  appellee  and  his  son  were  apart,  long 
before  the  suit  was  commenced,  to  the  effect  that  the  appellee 
had  given  the  farm  to  Warren ;  that  the  farm  was  Warren's ; 
that  all  the  appellee  and  his  wife  wanted  was  a  living,  and 
after  they  died  the  land  would  belong  to  Warren  or  Warren's 
boys,  and  similar  expressions.  In  the  Worth  case,  on  page 
443,  it  was  said :  "While  we  do  not  hold  that  a  case  may  not 
be  made  out  by  proof  of  the  declarations  of  a  person,  there 
are,  however,  respectable  authorities  that  go  that  far;  yet 
we  are  not  satisfied  that  the  evidence  in  this  case  is  of  that 
clear,  definite  and  satisfactory  character  that  it  should  be  to 
require  a  court  to  compel,  by  decree,  the  conveyance  of  land." 
And  in  Gear  v.  Goudy,  supra,  on  page  522 :  "All  the  author- 
ities agree  that  such  a  promise  must  be  established  by  proof 
which  is  clear,  definite  and  unequivocal.  Mere  declarations 
made  by  the  promisor  or  donor  to  third  persons  do  not  con- 
stitute such  clear,  definite  and  unequivocal  testimony."  A 
number  of  witnesses  called  by  the  appellee  testified  to  state- 
ments made  by  Warren  Standard  after  the  promise  to  con- 
vey was  alleged  to  have  been  made  and  within  a  few  months 
of  his  death,  which  were  inconsistent  with  the  claim  that  he 
owned  the  land  or  had  an  interest  therein. 
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From  a  careful  consideration  of  all  the  evidence  in  the 
record  we  are  convinced  that  the  appellants  failed  to  estab- 
lish a  contract  or  promise  to  convey  by  that  character  of  evi- 
dence and  in  the  clear  and  unequivocal  manner  which  the  law 
requires  to  entitle  them  to  a  decree  for  a  specific  performance 
of  said  alleged  parol  contract. 

If,  however,  it  were  conceded  that  the  promise  to  convey 
was  amply  proven,  still  we  think  the  evidence  fails  to  show 
that  Warren  Standard  ever  took  possession  of  the  farm  un- 
der the  terms  of  the  contract  or  expended  any  of  his  own 
funds  in  making  valuable  or  lasting  improvements  upon  said 
farm.  In  the  Goudy  case,  on  page  521,  it  is  said :  "Equity 
will  not  enforce  the  promise  of  a  gift  of  land  by  the  father 
to  the  son,  unless  the  promise  has  not  only  been  acted  upon 
by  taking  possession  of  the  land,  but  also  by  the  expenditure 
of  money  and  the  making  of  valuable  and  permanent  im- 
provements with  the  knowledge  and  consent  of  the  prom- 
isor." And  in  Shovers  v.  Warrick,  152  111.  355,  on  page  361, 
in  discussing  the  question  now  under  consideration,  it  was 
said :  "It  must  affirmatively  appear  that  the  possession  was 
taken  under  the  agreement  relied  upon  and  in  part  perform- 
ance of  it,  and  that  the  improvements  were  made  under  the 
contract  itself  and  not  otherwise."  And  in  Seitman  v.  Seit- 
man,  204  111.  504,  on  page  507 :  "To  take  a  case  out  of  the 
Statute  of  Frauds  upon  the  ground  of  part  performance,  all 
acts  done  thereunder  must  be  clear  and  definite  and  referable 
exclusively  to  the  contract."  And  in  Geer  v.  Goudy,  supra, 
on  page  525 :  "Where  the  son  goes  into  possession  of  prop- 
erty owned  by  the  father,  and  the  improvements  made  there- 
on are  paid  for  with  the  money  of  the  father  and  not  of  the 
son,  there  is  not  such  part  performance  as  satisfies  the  re- 
quirements of  the  Statute  of  Frauds." 

The  evidence  shows  that  Warren  Standard  was  living 
at  home  at  the  time  he  was  married ;  that  after  his  marriage 
he  took  his  wife  to  his  father's  house,  and  that  he  and  his 
wife,  and  subsequently  his  children,  remained  in  his  father's 
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family  so  long  as  he  lived ;  that  there  was  no  change  in  the 
management  of  the  farm  or  in  the  manner  in  which  the  busi- 
ness on  the  farm  was  carried  on  after  the  marriage  of  the 
son  or  after  the  buildings  upon  the  farm  destroyed  by  the 
cyclone  were  re-built,  and  that  while  the  son  worked  upon 
the  farm,  the  father  paid  with  his  own  funds  for  all  the  im- 
provements that  were  placed  thereon,  and  paid  the  taxes  that 
were  assessed  upon  the  farm  and  on  the  personal  property 
kept  upon  the  farm.  We  have  been  unable  to  discover  that 
the  son  ever  made  any  claim,  during  his  lifetime,  that  he  was 
in  possession  of  the  land  as  owner  under  a  parol  contract  or 
promise  from  the  father  that  the  land  should  be  conveyed 
to  him,  and  there  is  no  evidence  in  the  record  that  the  son 
ever  expended  one  cent  of  his  money  in  erecting  improve- 
ments of  a  valuable  and  permanent  character  upon  the  farm. 
Finding  no  reversible  error  in  this  record  the  decree  of 
the  circuit  court  will  be  affirmed.  ^^^^^^  ^^^^^^^ 

Mr.  Justice  VickERS  took  no  part  in  the  decision  of  this 
case. 


Henry  Lord  Gay 

V. 

H.  H.  Kohlsaat  et  al. 
Opinion  filed  October  2^,  jqo6, 

1.  Corporations — section  16  of  Corporation  act  refers  only  to 
de  jure  corporations.  Section  16  of  the  general  Incorporation  act, 
providing  that  "if  the  indebtedness  of  any  stock  corporation  shall 
exceed  the  amount  of  its  capital  stock,  the  directors  and  officers  of 
such  corporation,  assenting  thereto,  shall  be  liable  for  such  excess 
to  the  creditors  of  such  corporation,"  applies  only  to  de  jure  corpo- 
rations, and  not  to  associations  which  exercise  corporate  powers 
without  legal  authority.  {Streator  Independent  Telephone  Co.  v. 
Construction  Co.  217  111.  577,  distinguished.) 

2.  Same — sections  16  and  18  of  Corporation  act  provide  distinct 
remedies.    Sections  16  and  18  of  the  general  Incorporation  act  pro- 
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vide  distinct  remedies,  the  former  applicable  only  to  corporations 
de  jure  incurring  indebtedness  beyond  the  capital  stock,  while  the 
latter  provides  a  remedy  at  law  against  persons  assuming  to  exer- 
cise corporate  powers,  for  all  debts  and  liabilities  made  by  them 
and  contracted  in  the  name  of  the  pretended  corporation. 

Writ  op  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  E.  F.  Dunne,  Judge,  presiding. 

This  cause  was  brought  to  this  court  from  the  Appellate 
Court  for  the  First  District  by  writ  of  error,  to  reverse  the 
judgment  of  that  court,  which  reversed  the  decree  of  the  cir- 
cuit court  and  remanded  the  cause,  with  directions  to  said 
circuit  court  to  dismiss  complainant's  bill.  The  Appellate 
Court,  in  disposing  of  the  case,  made  the  following  state- 
ment, which  we  think  fairly  presents  the  issues  as  disclosed 
by  the  record,  and  therefore  adopt  the  same  as  our  statement 
of  the  case : 

"This  is  an  appeal  by  H.  H.  Kohlsaat,  John  B.  Waldo 
and  Montgomery  B.  Gibbs  from  a  decree  rendered  against 
them  at  the  suit  of  appellee.  The  original  bill  was  filed 
July  15,  1896,  against  the  appellants  and  Stanley  Waterloo, 
A.  T.  Packard,  W.  M.  Knox,  F.  E.  Johnson,  George  Schnei- 
der, John  B.  Waldo  and  the  Chicago  Press  Club  Auxiliary 
Association.  An  amended  bill  against  the  same  defendants 
was  filed  December  17,  1897.  In  the. amended  bill  it  is 
averred  substantially  as  follows:  About  July  18,  1892, 
John  C.  Bundy,  Stanley  Waterloo  and  William  A.  Taylor 
filed  in  the  office  of  the  Secretary  of  State  a  statement,  in  ac- 
cordance with  the  act  concerning  corporations,  setting  forth 
that  they  proposed  to  form  a  corporation  by  the  name  'Chi- 
cago Press  Club  Auxiliary  Association,'  its  object  being  to 
'form  and  maintain,  and  assist  in  forming  and  maintaining, 
an  organization  for  social  intercourse  among  members  of  the 
press,  and  such  others  as  may  be  provided  by  suitable  by- 
laws, and  for  the  cultivation  of  literature  and  the  fine  arts, 
and  to  provide  and  maintain  a  private  library  and  reading 
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rooms,  and  for  the  collection  of  works  of  art,  and  to  provide 
and  hold,  for  the  uses  of  such  association,  a  suitable  build- 
ing, library,  reading  and  assembly  rooms  in  and  about  the 
premises,  and  for  the  proper  uses  of  the  association;'  and 
it  was  also  stated  in  said  statement  that  the  capital  stock  of 
the  proposed  corporation  would  be  $1000,  divided  into  shares 
of  $100  each;  that  the  location  of  its  principal  office  would 
be  in  Chicago,  Illinois,  and  its  duration  ninety-nine  years. 
Said  statement  was  received  and  filed  in  the  office  of  said 
secretary  July  18,  1892,  and  at  said  date  said  secretary  issued 
to  said  Bundy,  Waterloo  and  Taylor  a  license  to  open  books 
of  subscription  to  the  capital  stock  of  the  proposed  corpo- 
ration, which  they  did,  and  the  stock  was  subscribed  for  as 
follows : 

Names.  Shares.  Amount. 

William  H.  Park ; i $100.00 

Stanley  Waterloo i 100.00 

W.M.Knox ;..   1 100.00 

F.  E.  Johnson i 100.00 

A.  T.  Packard i 100.00 

John  B.  Waldo i 100.00 

Geo.  Schneider i 100.00 

James  W.  Scott i 100.00 

Montgomery  Gibbs i ! . ,   100.00 

H.  H.  Kohlsaat i 100.00 

"From  and  after  July  18,  1892,  said  Chicago  Press  Club 
Auxiliary  Association  (hereinafter  called  auxiliary  asso- 
ciation) assumed  and  exercised  the  functions,  franchises, 
rights  and  privileges  of  a  corporation,  and  continued  to 
carry  out  the  purposes  of  its  incorporation  as  specified  in  the 
aforesaid  statement,  and  was  managed  and  held  out  to  the 
world  as  a  corporation,  with  the  knowledge  and  acquiescence 
of  all  of  the  defendants,  and  complainant  *was  led  by  said 
defendants,  and  each  of  them,  to  deal  with  said  auxiliary 
association  as  a  corporation  in  fact  and  in  law,  knowing 
naught  to  the  contrary.' 

"November  17,  1892,  the  Secretary  of  State  issued  to 
said  auxiliary  association  a  final  certificate  of  incorporation. 
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August  8,  1892,  the  members  and  stockholders  of  said  auxil- 
iary association  elected  as  directors  the  above  named  ten 
subscribers  for  stock,  some  for  one  and  some  for  two  years 
then  next  ensuing,  and  also  elected  H.  H.  Kohlsaat  presi- 
dent, John  B.  Waldo  secretary  and  George  Schneider  treas- 
urer, which  persons  accepted  and  entered  upon  the  duties 
of  said  offices,  respectively,  and  so  continued,  August  18, 
1892,  at  a  meeting  at  which  all  of  said  directors  and  officers 
were  present,  a  resolution  was  unanimously  adopted  which 
provided  that  the  auxiliary  association  should  enter  into  a 
contract  with  complainant  to  act  as  its  architect  and  perfect 
building  plans,  and  have  general  supervision  of  the  Press 
Club  building  then  contemplated  by  said  auxiliary  associa- 
tion, for  the  compensation  of  five  per  cent  of  the  estimated 
cost  of  said  building,  and  thereupon  said  auxiliary  associa- 
tion, acting  by  its  directors  and  officers,  as  aforesaid,  so  re- 
tained and  employed  complainant  to  perform  said  services 
and  for  said  compensation,  and  complainant  accepted  said 
employment.  It  is  then  averred  that  complainant,  by  Octo- 
ber I,  1892,  had  completed  preliminary  plans  for  the  build- 
ing, which  were  accepted,  and  that  he  made  working  plans, 
and  submitted  an  estimate  that  the  cost  of  the  building  would 
be  $125,000,  which  was  accepted,  etc.  (It  is  unnecessary  to 
refer  to  the  averments  of  all  the  services  performed  by  the 
complainant,  as  it  is  not  contended  that  he  did  not  render 
services  as  claimed,  or  that  the  sum  decreed  by  the  court  to 
be  paid  to  him  is  excessive.) 

"In  the  early  part  of  1893  the  auxiliary  association,  by 
reason  of  financial  embarrassment  or  for  some  reason  un- 
known to  complainant,  abandoned  the  erection  of  the  pro- 
posed club  building  and  notified  the  complainant  that  it  was 
unable  to  proceed,  etc.  Complainant  then  avers  that  the 
work  he  had  done  was  worth  the  agreed  price,  etc.,  and  that 
December  i,  1892,  the  auxiliary  association  paid  him  $1000 
but  has  since  refused  to  pay  him  any  more,  and  that  the  aux- 
iliary association  is  insolvent.    The  prayer  is  that  an  account 
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be  taken  and  that  the  individual  defendants  be  decreed  to 
pay,  etc. 

"March  15,  1899,  appellants  and  other  defendants  filed  a 
joint  and  several  answer  to  the  amended  bill,  not  on  oath, 
as  their  oath  was  waived,  denying  all  the  material  allega- 
tjons  of  the  bill,  and  averring,  in  substance,  among  other 
things,  that  the  complainant  was  one  of  the  originators  and 
prime  movers  of  the  proposal  to  form  a  corporation  and  was 
thoroughly  conversant  with  all  the  steps  taken  and  which 
remained  to  be  taken  in  the  formation  of  said  corporation, 
and  was  present  at  all  the  meetings  at  which  any  matter  con- 
nected with  said  proposed  corporation  was  acted  on,  and 
well  knew  of  all  that  was  lacking  to  complete  said  proposed 
corporation,  etc.  A  replication  was  filed  to  the  answer,  and 
the  cause  was  referred  to  the  master  to  take  evidence  and  re- 
port his  conclusions  of  law  and  fact.  The  master  reported 
adversely  to  the  complainant  and  recommended  that  the  bill 
be  dismissed.  Objections  were  filed  to  the  report  before  the 
master,  which  he  overruled  and  which  the  court  ordered  to 
stand  as  exceptions  on  the  hearing,  a  number  of  which  ex- 
ceptions the  court  sustained  and  overruled  others.  Among 
those  overruled  are  complainant's  exceptions  i,  2  and  8, 
which  are  as  follows : 

"  *i.  For  that  said  master  finds  and  states  in  his  said  re- 
port that  the  organization  of  the  said  Chicago  Press  Club 
Auxiliary  Association  was  the  result  of  a  suggestion  made 
by  complainant,  for  the  reason  that  there  is  no  evidence 
showing  or  tending  to  show  the  same. 

"  *2.  For  that  the  said  master  finds  and  states  in  his  said 
report  that  said  complainant  advised  the  organization  of  the 
Chicago  Press  Ckib  Auxiliary  Association  for  the  purpose 
for  which  it  was  thereafter  organized,  for  the  reason  that 
there  is  no  evidence  tending  to  show  the  giving  or  offering 
any  advice  by  said  complainant  except  in  the  architectural 
work  of  the  construction  of  the  proposed  Press  Club  building. 
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"  *8.  For  that  the  said  master  finds  in  his  said  report 
that  the  said  Gay,  on  August  i8,  1892,  knew  that  the  charter 
from  the  Secretary  of  State  of  the  said  corporation  had  not 
been  received  or  recorded,  as  there  is  no  evidence  showing  or 
tending  to  show  such  knowledge  of  the  complainant/ 

"The  court,  by  its  decree,  dismissed  the  bill  without  costs 
as  to  the  defendants  Packard,  Johnson  and  Waterloo,  found 
there  was  due  to  the  complainant  $2070,  and  decreed  that, 
under  section  16  of  the  act  concerning  corporations,  the  de- 
fendants Kohlsaat,  Waldo,  Knox  and  Gibbs  were,  as  officers 
and  directors  of  the  auxiliary  association,  liable  to  complain- 
ant, and  adjudged  and  decreed  accordingly." 

Kretzinger,  GAI.1.AGHKR,  RooNEY  &  Rogers,  for 
plaintiff  in  error. 

McCuLLOCH  &  McCuLLOCH,  and  'Josiah  Burnham, 
for  defendants  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

The  evidence  shows,  and  the  master  found,  that  the  com- 
plainant, and  all  those  connected  with  the  organization  of 
the  Chicago  Press  Club  Auxiliary  Association,  were  mem- 
bers of  the  Chicago  Press  Club,  which  was  a  corporation  not 
authorized  to  acquire  and  hold  real  estate,  and  that  the  aux- 
iliary association  was  proposed  to  be  organized  and  incorpo- 
rated for  the  sole  purpose  of  erecting  a  building  for  the  use 
and  benefit  of  the  Chicago  Press  Club;  that  the  attempted 
organization  of  the  auxiliary  association  was  the  result  of  a 
suggestion  made  by  complainant  for  that  purpose;  that 
while  complainant  did  not  actively  participate  in  the  organi- 
zation of  the  auxiliary  association  as  a  member  thereof,  he 
aided  in  its  organzation  by  his  advice  and  counsel.  The  by- 
laws adopted  by  the  auxiliary  association  provided  that  its 
capita]  stock  should  consist  of  ten  shares  of  the  par  value  of 
$100  each;  that  its  membership  should  consist  of  ten  mem- 
bers of  the  Press  Club,  who  should  hold  the  stock  in  equal 
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shares,  and  that  said  ten  members  of  the  auxiliary  associa- 
tion should  be  elected  from  a  list  designated  by  the  Press 
Club.  The  by-laws  further  provided  that  by  a  vote  of  not 
less  than  six,  any  member  of  the  auxiliary  association  might 
be  deprived  of  his  membership  and  stockholding;  that  va- 
cancies in  the  membership  should  be  filled  from  members  of 
the  Press  Club,  and  that  outgoing  members  should  transfer 
their  stock  to  their  successors.  The  master  further  found 
and  reported:  "None  of  the  members  of  the  auxiliary  as- 
sociation really  owned  any  stock.  It  could  not  be  sold  or 
transferred  to  anyone  who  was  not  so  selected  from  the 
membership  of  the  Press  Club,  and  if  a  holder  had  died,  his 
estate  would  have  received  nothing.  It  does  not  appear  that 
any  of  the  subscribers  for  stock,  or  holders  thereof,  ever  paid 
anything  for  the  stock.  In  fact,  it  was  all  held  by  these  men 
as  agents  or  trustees  for  the  Press  Club,  and  the  association 
was  really  only  the  creature  of  the  Press  Club,  being  an  in- 
strument to  be  used  in  obtaining  a  building  for  the  Press 
Club,  and  the  said  complainant  was  aware  of  these  facts." 
These  findings  of  the  master  were  sustained  by  the  evidence 
and  justified  his  conclusion  that  the  auxiliary  association  was 
really  but  an  agent  of  the  Press  Club,  to  do  for  said  Press 
Club  what  it  could  not  lawfully  do  for  itself. 

It  is  clearly  shown  by  the  evidence  that  in  addition  to  the 
complainant  being  the  author  of  the  scheme  to  provide  a 
building  for  the  Press  Club,  he  was  informed  of  the  status 
and  acts  of  the  auxiliary  association  all  the  time,  and  that  he 
was  notified  of  most,  if  not  all,  its  meetings,  and  attended 
many  of  them,  and  knew  August  i8,  1892,  when  the  resolu- 
tion was  adopted  that  the  auxiliary  association  enter  into  a 
contract  with  him,  as  architect,  to  perfect  plans  and  have 
general  supervision  of  the  erection  of  a  building,  that  said 
auxiliary  association  had  not  received  its  charter  from  the 
Secretary  of  State,  and  was  therefore  not  a  corporation.  He 
was  present  at  this  meeting,  but  left  the  room  as  the  vote 
was  about  to  be  taken  on  the  resolution.    After  the  vote  was 
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taken  he  returned  to  the  meeting  and  asked  for  a  copy  of  the 
resolution.  The  evidence  shows  that  complainant  mani- 
fested considerable  interest  in  hastening  the  incorporation, 
and  the  master  finds  that  after  the  meeting  of  August  i8, 
1892,  he  complained  of  the  slow  progress  in  completing  the 
incorporation.  This  finding  was  not  excepted  to  by  com- 
plainant. He  did  except,  among  others,  to  the  findings  of 
the  master  that  the  organization  of  the  auxiliary  association 
was  the  result  of  his  suggestion ;  that  he  advised  its  organi- 
zation for  the  purpose  for  which  it  was  organized,  and  that 
he  knew,  on  August  18,  1892,  that  the  charter  from  the  Sec- 
retary of  State  had  not  been  received  or  recorded.  These 
exceptions  were  overruled  by  the  trial  court,  and  no  cross- 
errors  have  been  assigned  by  complainant  upon  such  ruling. 
He  is  therefore  deemed  to  have  acquiesced  in  the  findings  of 
the  court  upon  these  propositions.  (Vose  v.  Strong,  144  111. 
108.)  Complainant  knew  that  the  capital  stock  of  the  aux- 
iliary association  was  only  $1000,  and  thdt  its  only  means  of 
obtaining  money  to  erect  the  proposed  building  was  by  the 
sale  of  bonds.  Frank  E.  Johnson,  originally  a  defendant  to 
the  bill  in  this  case  but  as  to  whom  the  decree  of  the  circuit 
court  dismissed  the  bill,  testified  he  told  complainant,  at  the 
time  of  the  meeting  August  18,  1892,  that  the  action  in 
adopting  the  resolution  was  hasty  and  would  do  complainant 
no  good,  because  the  association  was  not  a  corporation  yet, 
and  that  complainant  replied,  the  prestige  and  standing  of 
the  club  would  bring  the  money  end  around  all  right.  Ac- 
cording to  Johnson's  testimony,  complainant  more  than  once 
inquired  concerning  the  completion  of  the  corporation,  and 
manifested  irritation  at  what  he  thought  the  slow  methods 
of  the  members  of  the  auxiliary  association  in  completing  the 
incorporation.  It  is  true,  complainant  denies  much  of  the 
testimony  of  Johnson,  but  the  weight  of  the  evidence  shows 
that  though  not  a  member  of  the  auxiliary  association,  he, 
as  a  member  of  the  Chicago  Press  Club,  in  addition  to  ad- 
vising the  incorporation  of  the  auxiliary  association,  was 
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much  concerned  in  the  project  for  the  erection  of  the  pro- 
posed building.  If  the  building  was  erected  he  expected  to 
get  the  contract  as  the  architect  to  design  and  superintend 
its  construction,  and  in  his  communication  to  the  auxiliary 
association,  at  its  meeting  August  i8,  1892,  proposing  to 
render  the  architectural  services  for  five  per  cent  of  the  cost 
of  the  building,  he  stated,  but  not  as  a  part  of  his  proposition 
to  do  the  work,  that  as  he  desired  to  do  all  he  could  to  pro- 
mote the  success  of  the  enterprise,  he  would  take  as  part  pay 
for  his  services  $1500  in  bonds  issued  by  the  association. 

Without  further  adverting  to  the  testimony,  it  seems 
clear  the  allegation  in  complainant's  bill  that  he  was  "led  by 
said  defendants,  and  each  of  them,  to  deal  with  said  Chicago 
Press  Club  Auxiliary  Association,  in  matters  hereinafter 
mentioned,  as  a  corporation  in  fact  and  in  law,  knowing 
naught  to  the  contrary,"  is  not  sustained  by  the  evidence. 
The  sole  purpose  of  the  proposed  incorporation  of  the  Chi- 
cago Press  Club  Auxiliary  Association  was  to  enable  the 
Chicago  Press  Club  to  evade  the  law  by  doing  through  its 
creature,  which  the  master  aptly  characterizes  as  a  "duriimy," 
what  the  law  forbade  it  doing  directly,  and  act  in  palpable 
violation  of  the  spirit  of  the  law  while  pretending  to  comply 
with  its  letter.  No  one  was  more  familiar  with  these  facts 
than  complainant. 

It  is  not  necessary,  however,  in  the  view  we  take  of  this 
case,  for  us  here  to  determine  whether  a  party  equally  re- 
sponsible with  others  for  such  attempted  evasion  of  the  law, 
may  under  any  circumstances  resort  to  the  remedies  provided 
in  either  section  16  or  section  18  of  the  statute  hereafter, 
quoted.  This  proceeding  is  a  bill  in  chancery  to  establish 
liability  under  section  16  of  the  act  on  corportitions.  It 
reads:  "If  the  indebtedness  of  any  stock  corporation  shall 
exceed  the  amount  of  its  capital  stock,  the  directors  and 
officers  of  such  corporation,  assenting  thereto,  shall  be  per- 
sonally and  individually  liable  for  such  excess,  to  the  cred- 
itors of  such  corporation."    Section  18  of  the  same  chapter 
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reads:  "If  any  person  or  persons  being,  or  pretending  to 
be,  an  officer  or  agent,  or  board  of  directors,  of  any  stock 
corporation,  or  pretended  stock  corporation,  shall  assume  to 
exercise  corporate  powers,  or  use  the  name  of  any  such  cor- 
poration, or  pretended  corporation,  without  complying  with 
the  provisions  of  this  act,  before  all  stock  named  in  the  arti- 
cles of  incorporation  shall  be  subscribed  in  good  faith,  then 
they  shall  be  jointly  and  severally  liable  for  all  debts  and  lia- 
bilities made  by  them,  and  contracted^in  the  name  of  such 
corporation,  or  pretended  corporation."  (Kurd's  Stat.  1905, 
p.  500.) 

We  agree  with  the  Appellate  Court  that  section  16  does 
not  embrace  associations  exercising  corporate  powers  with- 
out legal  authority  so  to  do,  but  refers  only  to  de  jure  corpo- 
rations. It  will  be  observed  the  language  is  not,  that  if  th6 
indebtedness  of  any  "pretended"  stock  corporation  shall  ex- 
ceed the  capital  stock  the  directors  and  officers  of  such  "pre- 
tended" stock  corporation  assenting  thereto  shall  be  liable, 
but  the  word  "corporation,"  without  qualification,  is  used 
throughout  the  section.  Section  18  provides  a  remedy 
against  persons  presuming  to  represent  and  act  for  a  pre- 
tended stock  corporation  without  having  complied  with  the 
provisions  of  the  act  concerning  corporations.  The  two 
sections  were  obviously  meant  to  apply  to  different  condi- 
tions. There  can  be  no  indebtedness  of  a  corporation  until 
there  is  a  corporation.  {Ge^it  w.  Manufacturers'  and  Mer- 
chants' Ins.  Co.  107  111.  652;  Loverin  w.  McLaughlin,  161 
id.  417.)  An  indebtedness  incurred  before  the  incorporation 
of  an  association  is  not  the  indebtedness  of  a  corporation, 
but  may  be  of  the  members  of  the  association  unlawfully 
pretending  to  exercise  corporate  powers.  The  question  here 
is  entirely  different  from  the  question  considered  by  this 
court  in  Strcator  Tel.  Co.  v.  Construction  Co.  217  111.  577. 
There  the  corporation  after  its  organization  received  a  tele- 
phone exchange  and  lines  constructed  under  a  contract  with 
the  promoters  of  the  corporation  before  its  organization  was 
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complete,  and  it  was  held  the  corporation  was  liable  for  the 
balance  due  on  the  contract  for  construction.  The  object 
and  purpose  of  section  i6  was  to  protect  creditors  of  corpo- 
rations, and  we  find  in  it  no  intimation  of  any  application  to 
a  person,  or  an  association  of  persons,  wrongfully  assuming 
to  exercise  corporate  authority  and  thereby  incurring  in- 
debtedness. By  this  section  creditors  are  protected  against 
de  jure  corporations  where  they  incur  indebtedness  beyond 
their  capital  stock.  By  section  i8  creditors  are  protected 
against  persons  contracting  an  indebtedness  by  unlawfully 
pretending  to  exercise  the  functions  of  a  corporation.  If 
the  case  sought  to  be  made  by  plaintiff  here  is  embraced  in 
the  provisions  of  section  i6,  then  it  would  seem  that  section 
1 8  is  superfluous.  There  is  no  conflict  between  the  two 
sections,  each  providing  a  remedy  under  the  particular  cir- 
cumstances embraced  within  its  provisions,  and  the  rule  of 
construction  that  all  the  parts  of  an  act  relating  to  the  same 
subject,  where  not  in  conflict,  shall  be  sustained,  forbids 
holding  that  either  section  is  meaningless.  "Statutes  should 
be  so  construed  that  effect  may  be  given  to  all  of  their  pro- 
visions, so  that  no  part  will  be  inoperative  or  superfluous, 
void  or  insignificant,  and  so  that  one  section  will  not  destroy 
another."  (2  Lewis'  Sutherland  on  Stat.  Const — ^2d  ed. — 
sec.  380.)  Lemis  v.  Montgomery,  145  111.  30,  was  a  suit  to 
enforce  a  liability  under  section  16,  and  it  was  there  said : 
"In  Woolverton  v.  Taylor,  132  111.  197,  the  statute  sought 
to  be  invoked  here  was  under  consideration,  and  we  there 
Tield,  that  while  the  liability  imposed  is  not  penal,  but  con- 
tractual, it  is  like  that  of  a  surety,  and  therefore  stricti  juris. 
This  being  the  case,  the  statute  should  receive  a  construction 
in  consonance  with  the  nature  of  the  obligation  imposed. 
The  words  employed  should  be  interpreted  according  to 
their  plain  and  obvious  meaning,  and  should  not  be  extended 
by  construction  so  as  to  embrace  cases  not  clearly  within  the 
terms  of  the  statute."  It  is  not  claimed  by  complainant  that 
he  is  entitled  to  relief  under  the  provisions  of  section  18,  as 
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under  said  section  the  action  must  be  at  law,  {Loverin  v. 
McLaughlin,  supra,)  while  under  section  i6  the  action  is 
by  a  bill  in  equity.  Lowe  v.  Buchanan,  94  111.  76 ;  Wool- 
verton  v.  Taylor,  132  id.  197. 

The  authorities  which  hold  that  parties  holding  out  an 
association  as  a  legally  organized  corporation  and  incurring 
indebtedness  to  innocent  parties  on  the  faith  of  such  repre- 
sentations cannot,  as  against  such  creditors,  be  heard  to 
deny  the  legality  of  the  corporation,  are  not  applicable  to 
this  case. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Nathaniel  J.  Scott  et  al. 

V. 

The  Great  Western  Coal  and  Coke  Company  et  al. 
Opinion  filed  October  2^,  ipo6. 

1.  Parties — filing  claim  with  receiver  does  not  make  claimant 
a  party  to  the  receivership  proceeding,  A  creditor,  by  filing  a  claim 
with  a  receiver  without  obtaining  leave  of  court  to  file  an  interven- 
ing petition  or  cross-bill  for  the  purpose  of  bringing  such  claim  to 
the  attention  of  the  court,  does  not  thereby  become  a  party  to  the 
receivership  proceeding. 

2.  Appeals  and  errors — rule  where  plaintiff  in  writ  of  error 
was  not  a  party  to  record  below.  Where  a  writ  of  error  is  sued  out 
by  a  person  who  was  not  a  party  to  the  record  below  his  right  to 
the  writ  must  affirmatively  appear  from  his  assignment  of  error. 

Writ  of  Error  to  the  Branch  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  v^rit  of  error  to  the 
Circuit  Court  of  Cook  county;  the  Hon.  Thomas  G. 
WiNDES,  Judge,  presiding. 

A.  F.  Teefy,  and  E.  A.  Biggs,  for  plaintiffs  in  error. 

Alex.  W.  Hope,  for  defendants  in  error. 
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Mr.  Justice  VickERS  delivered  the  opinion  of  the  court : 

For  the  reason  that  the  plaintiffs  in  error  were  not  par- 
ties to  the  record  in  a  proceeding  in  the  circuit  court  of  Cook 
couniy,  a  writ  of  error  sued  out  of  the  Appellate  Court  by 
them  to  said  circuit  court  was  dismissed.  This  is  a  writ  of 
error  sued  out  of  this  court  to  bring  such  order  of  the  Appel- 
late Court  into  review. 

One  Adolph  Enders  filed  a  bill  in  chancery  in  the  circuit 
court  of  Cook  county  against  the  Great  Western  Coal  and 
Coke  Company,  a  corporation,  alleging  that  he  was  a  judg- 
ment creditor  of  said  corporation,  and  praying  that  the  busi- 
ness of  said  corporation  be  dissolved  and  its  business  closed 
up,  and  that  a  receiver  be  appointed  to  do  all  things  neces- 
sary to  close  up  the  affairs  of  said  corporation.  Other  cred- 
itors of  the  said  corporation  were  not  made  parties  to  the 
proceedings.  A  receiver  was  appointed  as  prayed  in  the  bill. 
Afterwards  the  bill  was  amended  so  as  to  read,  "Adolph 
Enders,  for  the  use  of  Hamilton  Moses  vs.  The  Great  West- 
ern Coal  and  Coke  Company." 

It  seems  clear  the  bill  was  drawn  with  a  view  of  proceed- 
ing under  the  provisions  of  section  25  of  chapter  32,  en- 
titled "Corporations."  The  plaintiffs  in  error,  claiming  to 
be  creditors  of  the  defendant  corporation,  presented  their 
claims  to  the  receiver.  No  action  was  taken  by  the  court 
allowing  or  disallowing  said  claims,  nor  was  leave  asked  or 
granted  to  permit  them  to  file  intervening  petitions,  or  to 
present  cross-bills,  by  which  their  claims  might  have  been 
adjudicated.  The  mere  filing  of  a  claim  with  the  receiver 
is  not  sufficient  to  make  the  claimant  a  party  to  the  pro- 
ceedings. Even  the  filing  of  a  petition  for  leave  to  intervene, 
in  the  absence  of  an  order  granting  such  petition,  does  not 
make  the  petitioner  a  party  to  a  suit.  (11  Ency.  of  PI.  & 
Pr.  504.)  A  mere  suggestion  that  a  party  has  some  interest 
is  not  sufficient  to  make  one  a  party  or  entitle  him  to  the  writ. 
(Louisville,  Evansinlle  and  St,  Louis  Consolidated  Railroad 
Co.  V.  Surivald,  147  111.  194.)   It  was  the  duty  of  the  plain- 
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tiffs  in  error,  if  they  desired  to  have  their  claims  presented 
to  the  court  for  adjiidication,  to  have  taken  some  appropri- 
ate steps  to  be  made  parties  and  bring  such  claims  to  the  at- 
tention of  the  court.  Having  failed  so  to  do  the  plaintiffs 
in  error  were  not  parties  to  the  record. 

In  order  to  call  in  question  a  judgment  or  decree  before 
an  appellate  tribunal  by  a  writ  of  error  the  plaintiff  in  error 
must  be  either  a  party  to  the  record  or  sustain  some  mutual 
or  successive  relationship  to  the  subject  matter  of  the  litiga- 
tion or  the  parties,  out  of  which  arises  the  right,  duty  or 
privilege  to  have  the  judgment  reviewed,  or  he  must  have 
some  direct  or  collateral  interest  injuriously  affected  by  the 
judgment  upon  which  he  can  rest  a  right  to  a  review.  (Der- 
rick V.  Lamar  Ins,  Co.  74  111.  404 ;  Burnham  v.  Lamar  Ins. 
Co.  79  id.  160;  Louisville,  Evansville  and  St.  Louis  Consol- 
idated Railroad  Co.  v.  Surwald,  150  id.  394.)  Where  the 
writ  is  sued  out  by  a  party  to  the  record  his  right  appears 
from  the  face  of  the  proceedings,  and  it  will  be  inferred  that 
such  right  continues  to  the  hearing  unless  challenged  by  plea 
in  abatement ;  but  where  the  writ  is  sued  out  by  one  not  a 
party  to  the  record,  his  right  thereto  must  affirmatively  ap- 
pear from  his  assignment  of  errors.  (JVinne  v.  People,  177 
111.  268.)  At  common  law  writs  of  error  are  governed  by 
rules  of  pleading  similar  to  and  as  >vcll  defined  as  the  rules 
of  pleading  in  original  actions.  The  assignment  of  errors  in 
a  strict  common  law  sense  is,  in  effect,  the  complaint  or 
declaration  of  the  plaintiff  in  error,  and  resembles  in  every 
material  respect  the  initial  pleading  in  a  court  of  original 
jurisdiction.  (2  Ency.  of  PI.  &  Pr.  921.)  One  of  the  foun- 
dation principles  of  common  law  pleading  requires  that  the 
plaintiff  must  specifically  aver  his  title  or  interest  in  the  sub- 
ject matter  of  the  suit.  There  are  only  two  assignments  of 
error  on  this  record,  neither  of  which  contains  any  preten- 
sion of  showing  any  interest  in  plaintiffs  in  error. 

The  Appellate  Court  properly  dismissed  the  writ,  and  its 
judgment  is  therefore  affirmed.  j„ds.nent  affirmed. 
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Mary  Cochonour  et  al. 

V. 

Moses  Ratclii^f. 

Opinion  Med  October  23,  ipo6. 

Deeds — when  deed  made  to  defraud  will  not  he  set  aside.  Courts 
will  not  interfere,  at  the  instance  of  the  grantor,  to  set  aside  a  deed 
made  to  defeat  the  claims  of  creditors,  where  there  was  no  fraud, 
undue  influence  or  misrepresentations  on  the  part  of  the  grantees, 
who  were  ignorant  of  the  grantor's  intention  until  after  he  had  exe- 
cuted and  recorded  the  deed. 

Writ  of  Error  to  the  Circuit  Court  of  Cumberland 
county;   the  Hon.  J.  W.  Craig,  Judge,  presiding. 

On  October  20,  1905,  the  defendant  in  error,  Moses  Rat- 
cliff,  by  Walter  Brewer,  his  next  friend,  filed  his  bill  for  re- 
lief in  the  circuit  court  of  Cumberland  county,  against  the 
plaintiffs  in  error,  Mary  Cochonour,  George  Ratcliff  and 
Alva  Ratcliff.  The  bill  alleged  that  on  September  9,  1901, 
the  complainant  was  the  owner  of  about  thirty  acres  of  land 
in  Cumberland  county  and  six  lots  in  the  original  town  of 
Pleasantville,  in  that  county;  that  on  the  day  aforesaid  he 
made,  executed  and  delivered  a  warranty  deed  for  the  real 
estate  to  his  sons,  George  Ratcliff  and  Alva  RatclifT,  and  his 
daughter,  Mary  Cochonour;  that  the  grantees  at  the  time 
of  the  conveyance  expressed  great  concern  for  the  grantor 
and  pretended  to  be  interested  in  his  welfare  and  future 
comfort  in  his  declining  years;  that  he  was  old  and  had 
great  affection  for  his  children,  and  was  influenced  and  in- 
duced by  them,  through  persuasion,  to  make  the  deed ;  that 
they  used  many  undue  arts  and  fraudulent  practices  and  re- 
sorted to  falsehoods  and  misrepresentations  in  securing  said 
deed,  and  particularly  that  they  represented  that  unless  the 
conveyance  was  made  the  creditors  of  the  grantor  would 
levy  upon  the  real  estate  and  take  it  from  him  and  his  wife, 
and  they  would  be  at  the  mercy  of  the  world,  without  a 
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home  or  any  means  of  support;  that  the  grantor,  having 
the  utmost  confidence  in  his  children  and  in  their  good  faith 
in  the  matter,  executed  the  deed  while  under  such  influence, 
in  order  that  he  and  his  wife  might  save  themselves  a  home ; 
that  the  grantees  represented  that  after  the  danger  of  cred- 
itors was  over  they  would  re-convey  said  property  to  the 
grantor,  which  representations  were  false  and  made  by  the 
grantees  in  order  to  get  control  and  dominion  over  the 
property;  that  no  consideration  was  paid  for  the  transfer 
and  that  the  property  conveyed  was  worth  $2500,  and  was 
sufficient  to  keep  the  grantor  in  his  declining  years  if  title 
was  vested  in  him.  The  bill  further  alleged  that  immediately 
after  the  execution  of  the  deed  the  grantees  began  a  course 
of  inhuman  treatment  towards  the  grantor,  treating  him 
harshly  and  unkindly,  until  he  was  compelled  to  quit  their 
home  and  move  away,  and  they  prohibited  him  from  visit- 
ing among  his  friends  and  acquaintances  and  restrained  him 
from  all  pleasure  and  stinted  him  in  the  actual  necessaries 
of  life;  that  in  his  absence  and  against  his  will  they  pro- 
cured to  be  entered  in  the  probate  court  of  Cook  county  an 
order  appointing  a  conservator  for  him ;  that  at  the  time  of 
said  appointment  he  was  sick  in  bed  and  without  means  to 
attend  court  or  to  employ  counsel  to  resist  the  order  of  such 
appointment,  and  that,  as  such  appointed  conservator,  his 
daughter,  Mary  Cochonour,  took  charge  of  said  land  and 
had  received  all  rents  and  profits  therefrom  and  converted 
the  same  to  her  own  use;  that  the  grantees  conspired  and 
prevented  him  from  going  among  his  friends,  fearing  he 
would  file  a  bill  to  set  the  deed  aside.  The  prayer  was  for 
a  writ  of  injunction  restraining  the  grantees  from  convey- 
ing, encumbering,  leasing  or  in  any  manner  disposing  of  the 
land,  or  any  part  thereof,  until  the  further  order  of  the 
court,  and  that  upon  a  final  hearing  the  deed  be  set  aside 
and  declared  null  and  void. 

An  injunction  was  issued  against  the  defendants,  and 
upon  their  appearance  they  filed  a  demurrer  to  the  bill, 
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which  was  overruled,  whereupon  they  filed  their  answer  de- 
nying the  material  allegations  of  the  bill  as  to  the  fraud, 
undue  influence,  mistreatment  and  promise  to  re-convey  as 
alleged.  Upon  a  hearing  in  open  court  before  the  chancellor 
a  decree  was  entered  setting  aside  the  deed  of  conve)rance 
from  the  grantor  to  the  three  grantees,  and  also  a  subse- 
quent deed  of  conveyance  made  by  Alva  Ratcliff  and  Mary 
Cochonour.  To  reverse  this  decree  a  writ  of  error  has  been 
prosecuted  to  this  court. 

W.  C.  GrEathouse,  and  L.  L.  Logan,  for  plaintiffs  in 
error. 

Brewer  &  Brewer,  and  Lyle  Decius,  for  defendant  in 
error. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

Several  grounds  of  reversal  are  urged  by  plaintiffs  in 
error,  but  all  of  them  go  to  the  right  of  defendant  in  error 
to  the  relief  prayed  in  his  bill  under  the  evidence  offered  in 
support  thereof. 

The  evidence  shows  that  at  the  time  the  bill  was  filed 
the  defendant  in  error  was  eighty-five  years  of  age.  He 
had  lived  in  Cumberland  county  for  forty  years.  Just  prior 
to  the  time  of  the  conveyance  in  question  his  family  con- 
sisted of  his  wife  and  three  grown  sons  and  one  daughter. 
In  1900  the  oldest  son,  Thomas  Ratcliff,  who  resided  at 
Greenup,  Illinois,  became  insane  and  died.  Shortly  after  his 
death  several  notes  were  presented  for  payment  bearing  the 
name  of  Thomas  Ratcliff  and  his  father,  Moses  Ratcliff. 
The  father  insisted  that  all  of  these  notes  were  forgeries  and 
that  he  had  not  signed  any  of  them.  Suit  was  commenced 
upon  them  and  judgment  rendered  for  their  full  amounts. 
In  the  enforcement  of  their  payment  the  greater  part  of 
the  defendant  in  error's  property  was  consumed,  including 
eighty  acres  of  land.  The  old  gentleman  became  very  much 
worried  for  fear  other  notes  would  appear  and  the  remain- 
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der  of  his  property  be  swept  away,  leaving  him  homeless  and 
penniless  in  his  old  age.  He  claims  that  there  were  many 
consultations  with  his  wife  and  children  as  to  the  manner 
of  avoiding  payment  in  case  other  notes  were  presented.  He 
also  claims  that  as  a  result  of  these  consultations  the  deed 
in  question  was  executed.  At  the  time  of  the  execution  of 
the  deed  Mary  Cochonour  and  George  Ratcliff  lived  in  Chi- 
cago and  were  not  present  when  it  was  signed  and  acknowl- 
edged. The  defendant  in  error  of  his  own  free  will  and  ac- 
cord went  to  a  notary  public  and  executed  the  deed  and  filed 
it  for  record  in  the  recorder's  office  of  Cumberland  county. 
His  youngest  son,  the  plaintiff  in  error  Alva  Ratcliff,  lived 
at  home  and  was  present  at  the  time  the  deed  was  executed. 
The  defendant  in  error  testifies  that  it  was  agreed  between 
him  and  the  grantees  that  after  all  danger  was  passed  with 
reference  to  other  bogus  notes  being  presented  the  prem- 
ises were  to  be  re-conveyed  to  him.  In  this  contention  he 
is  sustained  by  the  plaintiff  in  error  Alva  Ratcliff.  The 
plaintiffs  in  error  Mary  Cochonour  and  George  Ratcliff  tes- 
tified that  they  did  not  know  the  deed  was  to  be  executed 
and  had  no  actual  knowledge  of  its  execution  until  they  re- 
ceived a  letter  from  their  father  on  September  ii,  1901,  and 
that  there  was  no  promise  on  their  part  to  re-convey  the 
premises  upon  the  settlement  of  the  bogus  notes  or  at  any 
other  time.  In  the  letter  of  September  11,  1901,  the  de- 
fendant in  error  uses  the  following  language :  "Dear  chil- 
dren :  *  *  *  I  wanted  no  judgment  against  me,  so  I  could 
fix  things  so  the  rest  of  them  that  had  bogus  notes  may  pile 
them  judgments  up.  I  own  nbthing.  We  have  made  you, 
Mary  and  Alva  a  warranty  deed  for  the  Freize  piece,  re- 
serving the  control  and  use  of  it  during  our  natural  lives. 
It  is  included  in  the  deed  and  put  on  record.  That  place  up 
the  river  has  a  mortgage  of  $700  on  it ;  that  we  deeded  to 
Alva ;  he  pays  the  mortgage.  The  forty  acres  that  he  had 
down  here  he  deeded  to  your  mother  in  exchange  for  that 
up  there.    I  got  Flave  Tossy  to  make  the  deeds  on  Monday 
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and  put  them  on  record  that  day.  *  *  *  I  intend  to 
fight  Feltner  in  February.  I  doubt  if  he  makes  much  of  a 
fight  when  he  finds  I  own  nothing,"  etc.  On  December  12, 
1901,  the  defendant  in  error  wrote  as  follows: 

"JEWETT,  II,!,.,  Dec.  I2j  IpOI. 

"Dear  Children — ^We  are  all  well  at  present,  hoping  this  will 
find  you  the  same.  We  got  your  letter  yesterday.  I  am  almost  wor- 
ried to  death.  They  still  keep  suing  me.  Turners  sued  me  on  two 
notes  that  they  had  at  Casey  for  $195.  Of  course,  they  got  a  judg- 
ment. Turner,  Robinson  and  wife,  and  two  of  the  jury,  Winslow 
and  Williams,  swore  I  stated  on  oath  at  Toledo,  in  the  Turner 
trial,  that  them  notes  that  they  had  sued  on  I  never  signed,  but  that 
they  had  notes  at  Casey  that  I  had  signed.  Arthur  sued  for  $75. 
I  paid  Brady  $50  and  he  sued  me  for  $65  more.  Both  got  judg- 
ment. The  constable  was  here  this  evening  to  serve  summons  on 
me  that  Meeker  had  sued  me  on  two  notes  more,  $200.  It  is  no 
use  for  me  to  stand  trial;  they  can  prove  anything  they  want  to. 
I  scheduled  my  property  against  an  execution.  We  made  a  deed 
to  this  property  in  good  faith.  I  am  fearful  that  they  will  get  wit- 
nesses to  swear  that  I  was  deeding  it  away  to  keep  from  paying  my 
debts.  Of  course  the  note  that  Cox  and  my  name  is  on  at  Casey 
they  will  sue  on  in  court;  it  is  over  $200.  Had  I  known  what  they 
were  going  to  swear  at  Greenup  I  could  have  got  a  dozen  witnesses 
that  would  have  swore  that  I  never  made  such  a  statement.  You 
and  George  knows  I  did  not.  It  seems  that  they  are  determined  to 
get  all  we  have.  It  might  be  best  to  get  shut  of  the  place  before 
court.  The  title  is  now  in  you  children.  You  and  George  council 
the  matter  over  and  advise  what  you  think  the  best  to  do.  You 
may  know  a  better  plan  than  we  do.    Write  soon. 

Your  Pap." 

Shortly  after  the  execution  of  the  deed  the  old  gentle- 
man's wife  died,  and  Mary  Cochonour  and  George  Ratcliff, 
who  lived  in  Chicago,  went  to  the  funeral  and  assisted  their 
'father  in  selling  his  personal  property  and  settling  up  his 
affairs.  He  then  went  to  Ohio  on  a  visit,  and  on  Septem- 
ber I,  1902,  went  to  Chicago  to  make  his  home  with  his 
children,  where  he  resided  until  some  time  in  September, 
1905.  Most  of  his  life  he  had  been  addicted  to  the  use  of 
intoxicating  liquors,  but  during  the  life  of  his  wife  she  had 
been  able,  to  a  certain  extent,  to  exercise  control  over  him. 
Upon  going  to  Chicago  he  began  the  use  of  liquor  to  excess 
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and  so  continued  during  his  entire  residence  there,  the  most 
of  which  time  he  spent  with  his  daughter,  Mary.  On  Jan- 
uary 1 8,  1905,  a  petition  was  filed  in  the  probate  court  of 
Cook  county,  and  upon  a  hearing  before  a  jury  he  was  ad- 
judged to  be  a  drunkard  and  spendthrift,  incapable  of  man- 
aging and  controlling  his  estate,  and  his  daughter,  Mary, 
was  appointed  his  conservator.  About  the  only  property 
which  he  had  consisted  of  the  income  from  the  lands  in  con- 
troversy and  in  which  he  had  reserved  a  life  estate,  and  it 
amounted  to  about  $175  per  year.  After  he  was  adjudged 
a  spendthrift  a  contract  was  entered  into  between  the  three 
plaintiffs  in  error  in  which  it  was  agreed  that  he  should  re- 
side with  his  daughter  and  she  was  to  receive  $4  per  week 
in  payment  of  his  board.  On  March  i,  1905,  Alva  Ratcliff, 
for  a  consideration  of  $300,  conveyed  his  interest  in  the 
premises  in  controversy  to  his  brother  and  sister.  About 
the  time  the  conservator  was  appointed  the  defendant  in 
error  consulted  a  lawyer  in  Chicago  with  reference  to  hav- 
ing the  deed  in  question  set  aside.  This  seems  to  be  the  first 
complaint  he  had  made  with  reference  to  the  conveyance. 
On  September  22,  1905,  he  left  the  home  of  his  daughter 
and  returned  to  Cumberland  county,  where  he  resided  with 
the  tenant  of  the  lands  in  controversy,  and  on  October  20, 
1905,  this  bill  was  filed.  These  are  the  principal  facts  as 
they  appear  from  the  record,  so  far  as  we  deem  it  necessary 
to  state  them  in  disposing  of  the  case. 

It  seems  to  be  conceded  by  all  parties  that  a  conveyance 
of  property  to  hinder,  delay  or  defraud  creditors  is  binding 
on  the  parties  thereto,  and  neither  courts  of  law  nor  equity 
will  aid  the  fraudulent  grantor  in  recovering  back  the  prop- 
erty or  in  enforcing  the  trust  upon  which  the  deed  was 
made,  but  will  leave  them  in  the  precise  position  in  which 
they  have  placed  themselves  by  their  fraudulent  act.  {Spring- 
field Homestead  Ass,  v.  Roll,  137  111.  205;  Moore  v.  Hor- 
sley,  156  id.  36.)  But  the  defendant  in  error  insists  that 
this  rule  applies  only  where  the  parties  are  in  pari  delicto, 
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and  if  the  debtor  acts  under  circumstances  of  oppression, 
imposition  or  undue  influence,  so  that  it  appears  that  his 
guilt  is  subordinate  to  that  of  the  grantee,  equity  will  grant 
relief,  not  on  account  of  any  right  of  the  debtor,  but  for  the 
purpose  of  preventing  a  greater  fraud  by  the  other  party. 
In  support  of  this  contention  he  cites  Bump  on  Fraudulent 
Conveyances,  448,  and  Allefi  v.  Jackson,  122  111.  567.  Con- 
ceding this  to  be  the  rule,  the  question  arises  whether  the 
facts  of  this  case  come  within  the  exception. 

The  allegation  of  the  bill  is,  that  the  deed  was  obtained 
by  the  use  of  many  undue  arts,  fraudulent  practices,  false- 
hoods, misrepresentations,  etc.  As  to  undue  arts,  fraudulent 
practices  and  undue  influence  there  is  absolutely  no  evidence 
in  the  record.  The  evidence  shows  that  at  the  time  the 
deed  was  executed  Mary  Cochonour  and  George  Ratcliff, 
two  of  the  plaintiffs  in  error,  were  in  the  city  of  Chicago, 
and  that  only  Alva  Ratcliflf  was  present.  The  defendant  in 
error  of  his  own  volition  went  to  a  notary  public,  executed 
the  deed  and  himself  placed  it  upon  record.  If  there  was 
any  fraud  whatever,  it  was  in  the  alleged  promise  that  after 
the  judgment  had  been  settled  the  property  would  be  re- 
conveyed.  The  evidence  in  support  of  that  allegation  con- 
sists of  the  testimony  of  the  defendant  in  error  alone,  which 
is  contradicted  by  his  subsequent  conduct  in  failing  to  make 
any  complaint  for  a  period  of  almost  four  years.  Alva  Rat- 
cliff  testified  to  the  promise  to  re-convey,  but  his  testimony 
is  also  contrary  to  his  subsequent  conduct.  The  evidence 
shows  that  on  March  i,  1905,  he  conveyed  his  interest  to  his 
brother  and  sister  for  the  consideration  of  $300.  If  he  had 
previoirsly  promised  to  re-convey  to  his  father  he  presuma- 
bly would  not  have  conveyed  for  a  valuable  consideration  to 
others. 

The  bill  also  alleges  that  after  the  execution  of  the  deed 
the  grantees  began  a  course  of  inhuman  treatment  toward 
the  grantor,  treating  him  harshly  and  unkindly,  until  he 
was  compelled  to  quit  their  home  and  move  away.    There  is 
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no  evidence  in  the  record  in  support  of  this  contention,  but, 
on  the  contrary,  the  defendant  in  error  himself  testified  that 
during  the  years  that  he  lived  with  his  daughter  in  the  city 
of  Chicago  he  never  had  a  quarrel  with  her  nor  trouble  of 
any  kind,  and  the  other  evidence  in  the  case  clearly  shows 
that  he  had  a  good  home,  with  sufficient  food  and  clothing, 
and  was  kindly  treated  by  the  family.  His  troubles  in  Chi- 
cago all  came  from  his  unfortunate  habit  of  the  use  of  in- 
toxicating liquors.  On  one  occasion  at  least  he  was  robbed 
in  a  resort  in  the  city  of  all  the  money  he  had  with  him.  The 
evidence  also  shows  that  after  he  became  dissatisfied  with 
his  home  in  Chicago  and  returned  to  the  farm  his  daughter 
agreed  to  pay  the  tenant  $2.50  per  week  for  his  board,  and 
allowed  him  twenty-five  cents  per  week  for  tobacco  in  addi- 
tion to  furnishing  his  clothes. 

From  a  careful  examination  of  the  evidence  we  are  con- 
vinced that  the  conduct  of  Mary  Cochonour  and  George 
Ratcliff  was  prompted  by  a  desire  to  preserve  the  estate  and 
insure  their  father  an  income  of  at  least  $175  per  year  for 
his  support,  rather  than  to  cheat  and  defraud  him,  as  al- 
leged in  the  bill. 

From  the  clear  preponderance  of  the  evidence  in  this 
record  as  we  read  it,  if  the  old  gentleman  was  placed  in  pos- 
session of  his  property  without  a  conservator  he  would  soon 
waste  it  and  become  a  charge  upon  his  children  or  the  pub- 
lic. We  are  not  unmindful  of  the  rule  that  a  decree  should 
never  be  disturbed  on  the  ground  that  the  weight  of  the  evi- 
dence is  against  it  unless  it  is  manifestly  so,  and  that  due 
consideration  ought  to  be  given  to  the  fact  that  the  court 
saw  the  witnesses  and  could  better  judge  of  their  respective 
credibility  than  a  court  of  review.  In  this  case,  however, 
there  is  little  or  no  material  conflict  in  the  testimony,  and 
we  regard  the  clear  preponderance  so  contrary  to  the  decree 
below  as  to  require  its  reversal. 

The  decree  will  accordingly  be  reversed  and  the  cause 
will  be  remanded,  with  directions  to  dismiss  the  bill. 

Reversed  and  remanded. 
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John  A.  Messenger  et  al. 

V. 

Sarah  E.  Messenger. 

Opinion  Hied  October  2j,  ipo6. 

Registration  of  titles — when  admitting  an  abstract  of  title  in 
evidence  is  error.  Since  the  amendment  of  1903  to  section  18  of 
the  Torrens  Land  Title  law  has  never  been  legally  adopted  in  Cook 
county,  it  is  error,  in  a  proceeding  there  for  initial  registration  of 
title,  to  admit  in  evidence  an  abstract  of  title  upon  preliminary 
proof  complying  with  such  amended  section  but  not  complying  with 
section  24  of  the  Records  act,  relating  to  the  admission  of  abstracts 
of  title  in  evidence  where  the  records  are  destroyed. 

Appeai.  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  J.  W.  Mack,  Judge,  presiding. 

Harris  F.  Wii^uams,  (Edwin  Bebb,  and  Ei^don  M. 
VoTAW,  of  counsel,)  for  appellants. 

Kremer  &  Greeni^ieIvD,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  was  an  application  by  Sarah  E.  Messenger  to  have 
her  title  to  certain  real  estate  in  the  city  of  Chicago  regis- 
tered under  the  Torrens  land  title  system.  In  her  appli- 
cation she  set  up  that  she  was  the  owner  in  fee  simple  of  the 
premises  described,  subject  to  certain  encumbrances  and  spe- 
cial assessments.  John  A.  and  Harry  N.  Messenger,  sons 
of  applicant,  were  made  defendants,  and  they  appeared  and 
filed  answers  in  the  court  below,  in  which  they  denied  that 
appellee  was  the  owner  of  the  premises  in  fee  simple  and  set 
up  that  each  of  them  owned  an  undivided  one-third  interest 
in  said  real  estate  and  that  their  mother  held  the  title  to  their 
undivided  two-thirds  in  trust  for  them.  The  cause  was  re- 
ferred to  an  examiner,  before  whom  both  appellants  and 
appellee  appeared  and  introduced  evidence,  both  oral  and 
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documentary.  The  examiner  made  his  report,  finding  the 
appellee  to  be  the  owner  in  fee  and  overruled  the  appellants' 
objections  to  certain  evidence  that  was  introduced  by  the 
appellee  in  support  of  her  claim  of  title.  The  final  decree  of 
the  court  was  for  appellee  and  in  accordance  with  the  ex- 
aminer's report,  and  finds,  adjudges  and  decrees  that  Sarah 
E.  Messenger  is  the  owner  in  fee  simple  of  the  lands  de- 
scribed in  her  application  and  directs  the  registrar  of  titles 
to  register  such  title,  subject  only  to  certain  easements  and 
charges  set  out  in  the  decree.  Appellants  bring  the  record 
to  this  court  and  ask  for  a  reversal  of  the  decree. 

At  the  hearing  before  the  examiner  appellee  introduced 
in  her  own  behalf  what  purported  to  be  an  abstract  of  title 
to  the  premises  in  question  running  from  the  government 
down  to  January  14,  1895.  When  this  abstract  of  title  was 
offered  appellants  objected  to  the  same,  upon  the  ground  that 
it  was  incompetent,  irrelevant  and  immaterial.  The  offer 
of  the  abstract  was  temporarily  withdrawn  until  certain  pre- 
liminary evidence  could  be  offered,  and  upon  the  abstract 
being  offered  for  the  second  time  it  was  again  objected  to, 
because,  among  other  things,  there  was  no  showing  made 
that  the  instruments  purporting  to  be  abstracted  were  lost 
or  destroyed,  but  the  objection  was  overruled  and  the  ab- 
stract was  allowed  to  go  in  evidence  under  section  18  of  an 
act  concerning  land  titles,  as  amended  in  1903.  (Kurd's 
Stat.  chap.  30,  sec.  61.)  There  was  no  other  evidence  of  a 
chain  of  title  introduced  before  the  examiner,  and  if  this 
abstract  was  incompetent  and  insufficient  to  establish  appel- 
lee's title,  then  the  decree  of  the  court  based  upon  this  evi- 
dence is  erroneous  and  must  be  reversed. 

The  amendments  to  sections  7  and  18  of  the  Torrens 
Land  Title  law  was  passed  in  1903,  but  by  the  terms  of  the 
act  itself  it  did  not  apply  in  any  county  until  adopted  by  the 
vote  of  the  people  to  be  taken  either  at  the  November  or  ju- 
dicial election  thereafter  to  be  held.  The  amendment  was 
voted  upon  in  Cook  county  at  the  election  held  November  8, 
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1904,  and  was  duly  declared  adopted  by  the  election  authori- 
ties. The  case  at  bar  was  heard  after  the  amendment  to  sec- 
tion 18  had  been  voted  upon  in  Cook  county  and  its  adoption 
declared.  Subsequently  the  election  at  which  the  amend- 
ments to  sections  7  and  18  were  supposed  to  have  been 
adopted  was  contested  in  the  circuit  court  of  Cook  county. 
An  appeal  being  taken  from  the  judgment  of  the  circuit 
court  of  Cook  county  to  this  court,  we  held  that  the  amenda- 
tory act  of  1903  had  never  been  legally  adopted  by  the  elect- 
ors of  Cook  county.  (Harvey  v.  County  of  Cook,  221  111. 
76.)  This  being  true,  section  18  as  amended  was  not  in 
force,  not  having  been  legally  adopted  by  the  voters  of  Cook 
county,  therefore  its  provisions  have  nothing  to  do  with  the 
admissibility  of  the  evidence  under  consideration.  Appellee 
made  no  attempt  to  bring  the  evidence  within  the  provisions 
of  section  24  of  chapter  1 16  of  Hurd's  Revised  Statutes,  and 
we  know  of  no  other  law  under  which  it  could  have  been 
introduced. 

The  decree  based  upon  this  evidence  is  erroneous  and 
must  be  reversed,  and  the  cause  be  remanded  for  further 
proceedings  not  inconsistent  with  the  views  herein  expressed. 

Reversed  and  remaiuied. 


Fred  Duckett,  County  Clerk, 

V. 

Joseph  Gerig. 

Opinion  Hied  October  23,  ipo6. 

I.  Taxes — when  remedy  against  improper  assessment  is  injunc- 
tion and  not  an  appeal.  Where  the  board  of  review  holds  a  certain 
written  instrument  to  be  taxable,  as  evidencing  a  loan,  and  assesses 
the  same  to  the  owner  after  a  hearing,  the  proper  remedy  is  by  a 
bill  to  enjoin  the  extension  of  the  tax  upon  the  ground  that  such 
instrument  was  not  taxable,  and  not  by  appeal  to  the  Auditor  from 
the  decision  of  the  board  of  review. 
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2.  Same — what  is  not  a  taxable  instrument — advancements,  A 
contract  whereby  a  father  advances  to  certain  of  his  children  defi- 
nite sums,  for  which  they  agree  to  pay  certain  annual  interest  dur- 
ing his  lifetime  but  with  the  right  to  give  a  note  for  such  interest 
and  have  the  amount  added  to  the  principal  sum  to  be  deducted  from 
their  shares  of  their  father's  estate,  and  having  the  option  to  pay 
the  amounts  advanced,  or  any  part  thereof,  to  their  father  in  his 
lifetime,  evidences  an  advancement  and  is  not  taxable  to  the  father 
as  a  loan,  where  he  reserves  no  right  to  enforce  payment  of  interest 
or  principal  in  his  lifetime. 

Writ  of  Error  to  the  Circuit  Court  of  Livingston 
county;   the  Hon.  G.  W.  Patton,  Judge,  presiding. 

R.  S.  McIlduff,  and  B.  R.  Thompson,  for  plaintiff  in 
error : 

One  seeking  to  enjoin  the  collection  of  a  personal  prop- 
erty tax  must  overcome  the  presumption  that  the  tax  is  legal 
and  just.  People  v.  Keener,  194  III.  18;  Tolman  v.  Ray- 
mond, 202  id.  200. 

A  tax-payer  cannot  enjoin  the  collection  of  a  tax  upon 
an  assessment  increased  by  the  board  of  reviev^  by  merely 
denying  that  he  possesses  any  property  other  than  that  which 
he  has  listed,  but  must  produce  the  record  of  the  board  of 
review,  from  which  its  action  must  be  determined.  Weber 
v.  Baird,  208  111.  217. 

An  advancement  is  defined  as  an  irrevocable  gift  in  prcu- 
senti  of  money  or  property,  real  or  personal,  to  a  child  by 
a  parent,  to  enable  the  donee  to  anticipate  his  inheritance  to 
the  extent  of  the  gift.  14  Cyc.  162;  Wallace  v.  Reddick, 
119  111.  156. 

To  constitute  an  advancement  the  gift  must  have  been 
made  by  the  intestate  and  the  payment  or  transfer  must  be 
absolute,  in  the  sense  that  the  donor  must  part  with  all  con- 
trol over  it.    20  Cyc.  163 ;  Grattan  v.  Grattan,  18  111.  170. 

It  is  characteristic  of  an  advancement  that  the  one  to 
whom  the  advancement  is  made  cannot  be  compelled  to  re- 
fund any  part  of  it  at  the  donor's  death,  although  it  exceeds 
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his  share  of  the  estate.  2  Starr  &  Cur.  Stat.  sec.  4,  p.  143 1 ; 
Rogers  on  Domestic  Relations,  476;  i  Am,  &  Eng.  Ency. 
of  Law,  ( 1st  ed.)  223,  and  cases  cited. 

Advancement,  in  its  legal  acceptation,  does  not  involve 
the  idea  of  obligation  or  future  liability  to  answer.  It  is  a 
pure  and  irrevocable  gift  made  by  a  parent  to  a  child  in  an- 
ticipation of  such  child's  future  share  in  the  parent's  estate. 
Yundt's  Appeal,  13  Pa.  St.  575, 

If  a  parent  advances  money  to  a  son  and  takes  a  bond  for 
re-payment,  with  or  without  interest,  it  will  be  held  a  debt 
rather  than  an  advancement.    HigWs  Appeal,  21  Pa.  St.  283. 

A  loan  of  property  is  not  an  advancement.  Manner  v. 
Windburn,  42  N.  C.  142;  In  re  Strickler,  182  Pa.  St.  253. 

A.  C.  Norton,  and  R.  B.  Campbeli^,  for  defendant  in 
error : 

In  order  to  give  the  Supreme  Court  jurisdiction  of  an 
appeal  under  section  88  of  the  Practice  act  the  case  must 
relate  to  the  revenue  directly,  and  not  merely  incidentally 
or  remotely.  Wells  v.  Rogers,  196  111.  292 ;  Hodge  v.  Peo- 
ple, 96  id.  423 ;   Wilson  v.  County  of  Marion,  205  id.  580. 

One  cannot  assign  for  error  that  which  does  not  in  any 
way  affect  his  rights  but  only  those  of  others,  who  make 
no  complaint.  Schzvarts  v.  Ritter,  186  111.  212;  Clark  v. 
Shawen,  190  id.  57;  Patterson  \. Patterson,  89  111.  App.  411. 

A  court  of  equity  has  jurisdiction  to  enjoin  the  levy  and 
collection  of  taxes  by  persons  not  authorized  by  law,  or 
levied  for  illegal  or  unauthorized  purposes,  or  when  the 
property  is  not  liable  to  the  taxes.  School  Directors  v. 
School  Directors,  135  111.  478. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

Defendant  in  error,  Joseph  Gerig,  on  the  28th  day  of 
April,  1903,  presented  to  the  assessor  of  the  township  in 
which  he  lived,  a  sworn  schedule  purporting  to  contain  a  list 
of  all  his  personal  property  subject  to  taxation.    The  only 
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item  of  property  mentioned  in  the  schedule  was  grain  on 
hand,  valued  at  $250.  The  board  of  review  caused  him 
to  come  before  them  August  24,  1903,  for  a  hearing  as  to 
whether  his  assessment  should  be  increased.  It  was  there 
disclosed  that  Gerig  claimed  to  have  advanced  his  children 
$17,900,  and  as  evidence  of  it  he  exhibited  the  following 
instrument : 

"State  op  Illinois,  ") 
Livingston  County,  j     ' 

"We,  the  undersigned  children  and  heirs  of  Joseph  Gerig,  of  the 
township  of  Pike,  county  of  Livingston,  and  State  of  Illinois,  do 
hereby  acknowledge  that  our  father,  Joseph  Gerig,  has  advanced 
us  the  sum  or  amount  set  opposite  our  names,  the  same  to  be  taken 
out  of  our  respective  share  or  shares  at  the  final  settlement  of  his 
estate.  We  also,  each  of  us,  agree  to  pay  him  an  annual  rent  or  in- 
terest upon  the  said  sum  advanced,  at  the  rate  of  four  per  cent  per 
annum,  and  the  same  shall  be  paid  on  March  the  first,  1904,  and 
upon  the  first  of  each  and  every  March  during  his  lifetime,  and 
shall  be  endorsed  upon  the  back  of  this  contract.  And  further,  if 
either  of  us  fail  to  pay  said  rent  or  interest  as  herein  provided,  he 
or  she  shall  give  a  note  for  the  same,  bearing  such  rate  of  interest 
from  date  as  said  Joseph  Gerig  may  consent  to  take ;  and  further,  at 
the  final  settlement  of  our  father's  estate  the  said  sum  of  money,  with 
accrued  interest  and  notes  given  for  unpaid  interest,  is  to  be  taken 
out  of  our  respective  share  or  shares,  and  if  either  owes  more  than 
his  or  her  share,  he  or  she  shall  owe  the  same  to  the  estate.  Each 
of  us  reserve  the  right  to  pay  the  said  sum  of  money,  or  any  part 
thereof,  to  him  before  his  death,  and  thereby  stop  the  payment  of 
interest  upon  the  amount  paid.  All  money  paid  to  him,  whether  as 
principal  or  interest,  shall  be  endorsed  upon  this  contract.  Neither 
of  us  is  security  for  the  others,  and  we  hereby  bind  ourselves,  our 
heirs,  executors,  administrators  and  assigns,  for  the  true  and  faith- 
ful performance  of  this  contract. 

"Witness  our  hands  and  seals  this  2d  day  of  March,  A.  D.  1903. 
1903?  3-2,  Joseph  M.  Gerig,    (Seal.)    $7,400.00. 
1903,3-2,  Jacob  B.  Gerig,      (Seal.)      5,250.00. 
1903,3-2,  Peter  Gerig.  (Seal.)     5,250.00." 

The  board  of  review  decided  it  was  taxable  and  assessed 
the  $17,900  to  him.  In  January,  1904,  he  filed  the  bill  in 
this  case,  making  plaintiff  in  error,  the  county  clerk  of  Liv- 
ingston county,  defendant,  and  praying  that  he  be  enjoined 
from  extending  the  taxes  against  him.    Plaintiff  in  error  de- 
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murred  to  the  bill.  The  court  overruled  the  demurrer,  and 
plaintiff  in  error  electing  to  stand  by  his  demurrer,  the  court 
entered  a  decree  as  prayed  in  the  bill,  and  the  case  is  brought 
here  by  writ  of  error  for  review. 

That  the  remedy  of  defendant  in  error  was  by  bill  in 
chancery  for  injunction,  and  not  by  appeal  from  the  decision 
of  the  board  of  review  to  the  Auditor,  is  settled  in  Weber 
V.  Baird,  208  111.  209,  and  Button  v.  Board  of  Review,  188 
id.  386. 

Plaintiff  in  error  contends  that  the  arrangement  between 
defendant  in  error  and  his  children,  as  shown  by  the  written 
agreement,  was  not  an  advancement,  but  was  a  loan,  while 
defendant  in  error  contends  it  was  an  advancement.  Bou- 
vier  defines  an  advancement  to  be,  "that  which  is  given  by  a 
father  to  his  child  or  presumptive  heir  by  anticipation  of 
what  he  might  inherit."  The  ancestor  must  in  his  lifetime 
divest  himself  of  all  interest  in  the  property  set  apart  to  the 
heir.  "An  advancement  differs  from  a  gift,  inasmuch  as  it 
is  charged  against  the  child ;  and  from  a  debt,  in  that  there 
is  no  enforcible  liability  on  the  part  of  the  child  to  re-pay 
during  the  lifetime  of  the  donor  or  after  his  death,  except  in 
the  way  of  suffering  a  deduction  from  his  portion  in  the  es- 
tate. Unlike  an  ademption,  it  has  to  do  with  intestate  estates 
only."    (i  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 761.) 

The  instrument  above  set  out  must  be  construed  to  be 
either  an  advancement  or  a  debt  or  loan.  It  does  not  pos- 
sess the  chief  distinguishing  characteristics  of  a  debt,  for  its 
payment  could  not  be  enforced  by  defendant  in  error.  While 
it  has  the  essential  elements  necessary  to  constitute  an  ad- 
vancement, it  has  also  some  features  that  are  unlike  anything 
in  any  advancement  that  we  have  been  able  to  find  in  the 
books.  We  refer  to  the  agreement  of  the  heirs  to  pay  their 
father  four  per  cent  interest.  But  even  the  payment  of  that 
is  not  enforcible  against  the  heirs,  for  the  instrument  gives 
them  the  right  to  give  their  note  for  each  year's  interest  and 
the  payment  of  these  notes  cannot  be  enforced  by  the  father, 
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but  the  instrument  provides  that  at  the  final  settlement  of 
his  estate,  they,  with  the  accrued  interest  thereon,  should  be 
taken  out  of  the  makers'  respective  shares  of  their  father's 
estate.  Whether  the  transaction  is  an  advancement  or  not 
is  to  be  determined  from  the  intention  of  the  parties.  (Bay 
V.  Cook,  31  111.  336;  Miller's  Appeal,  40  Pa.  St.  57.)  It 
seems  clear  that  defendant  in  error  intended  his  children  to 
have  the  right  to  keep,  control  and  dispose  of  the  property  as 
they  saw  fit.  He  retained  no  right  or  authority  over  it,  nor 
any  right  to  require  its  return  to  him,  or  the  payment  of 
its  value,  or  any  part  thereof,  in  money.  The  fact  that  the 
children  agreed  to  pay  four  per  cent  interest  annually  could 
amount  to  nothing  more  than  if  they  had  agreed  that  inter- 
est to  that  amount  should  be  added  to  the  advancement  when 
the  time  arrived  for  distribution  of  their  father's  estate.  It 
may  be  that  the  use  of  the  money  during  their  father's  life- 
time was  well  worth  that  rate  of  interest  to  them,  and  it  may 
also  be  that  the  father  had  other  children  to  whom  he  had 
made  no  advancements  and  took  this  means  of  dealing  fairly 
with  all  his  children. 

While  the  case  of  Hayward  v.  Loper,  147  111.  41,  in- 
volved the  ademption  of  a  legacy,  we  think  the  principles  an- 
nounced in  the  discussion  of  rhat  case  not  inapplicable  to  this 
case.  There  the  father  had  made  a  will  in  which  he  gave  to 
a  daughter  $3000.  The  daughter  was  married  and  living 
with  her  husband  in  another  State.  After  the  will  was  made, 
her  husband,  at  her  request,  wrote  the  father  that  she  would 
like  to  have  then  what  he  intended  her  to  receive  out  of  his 
estate  at  his  death,  and  that  if  he  would  advance  it  to  her 
she  would  pay  interest  on^  it  during  his  life.  It  was  finally 
agreed  that  this  should  bejdone  and  that  the  daughter  should 
give  her  note  for  $3000  payable  at  the  death  of  her  father, 
with  interest  at  eight  per  cent  per  annum.  By  a  mistake  the 
note  was  written  payable  at  the  daughter's  death  instead  of 
at  her  father's  death.  She  paid  the  interest  to  her  father 
regularly  for  fourteen  years,  and  after  his  death  refused  to 
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pay  further  interest  because  under  the  agreement  between 
her  and  her  father  the  interest  ceased  at  that  time.  After- 
wards, learning  that  the  note  was  written  to  run  during  her 
life,  she  claimed  the  money  was  a  loan  and  that  she  was  enti- 
tled to  the  legacy  named  in  the  will.  The  evidence  showed 
that  she  knew  the  note  was  to  have  been  payable  at  her  fath- 
er's death,  and  had  agreed  it  was  then  to  be  accepted  by  her 
upon  her  distributive  share  in  her  father's  estate.  The  court 
said :  "The  transaction  having  occurred  after  the  making  of 
the  will,  in  effect  amounts  to  an  ademption  of  the  legacy  of 
Lodusky  Hayward,  the  proof  showing,  as  before  stated,  that 
it  was  accepted  in  lieu  of  her  portion  of  the  testator's  estate, 
but  coupled  with  the  agreement  that  she  should  pay  interest 
in  consideration  of  the  advancement  during  his  life." 

We  are  of  the  opinion  the  fact  that  the  agreement  re- 
quired the  children  of  defendant  in  error  to  pay  four  per 
cent  interest  on  the  money,  and  the  further  fact  that  it  gave 
them  the  privilege  of  returning  the  principal  to  him  during 
his  life,  do  not  operate  to  make  it  a  debt  or  a  loan  due  from 
the  children  to  their  father,  for,  as  we  have  before  said, 
they  had  the  discretion  of  giving  notes  for  the  interest,  and 
such  notes  then  became  a  part  of  the  advancement.  The 
privilege  given  them  to  return  or  pay  their  father  the  prin- 
cipal during  his  lifetime  was  wholly  within  their  own  con- 
trol and  could  not  be  enforced  by  defendant  in  error.  So 
far  as  he  is  concerned  the  transaction  appears  to  have  all  the 
necessary  elements  of  an  advancement. 

We  do  not  think  these  conclusions  work  any  injustice  to 
the  public  or  that  any  revenues  are  being  unjustly  lost  to  it, 
as  contended  by  plaintiff  in  error,  for  presumptively  the 
children  of  defendant  are  paying  taxes  on  the  property.  It 
would  be  manifestly  unjust  to  a  person  who  had  made  an 
advancement  to  his  children,  who  are  in  the  possession  and 
absolute  use  and  control  of  the  property  and  legally  liable  to 
pay  the  taxes  thereon,  to  require  him  also  to  pay  taxes  upon 
the  same  property.    It  is  not  analogous  to  a  loan,  for  a  party 
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making  an  advancement  can  never  require  the  party  to 
whom  the  advancement  is  made  to  pay  him  for  the  property 
advanced. 

We  are  of  opinion  the  circuit  court  properly  overruled 
the  demurrer  and  entered  a  decree  as  prayed  in  the  bill.  The 
decree  of  the  circuit  court  is  affirmed. 

Decree  oMrtned. 


Thomas  J.  Roberts  et  aL 

V. 

John  V.  Birks. 
Opinion  Hied  October  23^  ipo6. 

1.  Boundaries — establishment  of  undefined  boundary  by  parol 
is  binding.  Where  a  boundary  line  between  two  estates  is  undefined 
and  unascertained,  the  owners  may  by  parol  agreement  establish  a 
division  line,  which  will  afterwards  control  their  deeds,  notwith- 
standing the  Statute  of  Frauds. 

2.  Same — what  necessary  to  change  a  known  boundary.  In  or- 
der to  change  a  certain  and  known  boundary  line  there  must  be  a 
clearly  proved,  practical  location  of  the  new  line  marked  upon  the 
ground,  and  an  acquiescence  in  such  new  line  for  a  time  long  enough 
to  bar  entry  under  the  Statute  of  Limitations. 

3.  Same — when  half  century's  possession  does  not  control.  A 
half-century's  possession  of  land  with  reference  to  a  boundary  line 
does  not  control  in  ejectment,  where  the  evidence  shows  that  shortly 
before  the  suit  the  plaintiff  and  defendant,  in  order  to  ascertain  the 
true  boundary,  neither  being  certain  of  its  location,  shared  the  ex- 
pense of  a  survey  and  agreed  to  build  a  fence  upon  the  new  line,  but 
that  after  plaintiff  had  put  up  part  of  the  fence  the  defendant  tore 
it  down  and  refused  to  allow  it  to  be  built 

AppEai,  from  the  Circuit  Court  of  Macon  county ;  the 
Hon.  W.  C.  Johns,  Judge,  presiding. 

This  is  an  action  of  ejectment  commenced  in  the  circuit 
court  of  Macon  county  by  appellee,  John  V.  Birks,  against 
thq  appellants,  Thomas  J.  Roberts  and  Arthur  Roberts,  to 
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recover  possession  of  a  strij)  of  land  from  twenty  to  twenty- 
five  feet  in  width  across  the  length  of  an  eighty-acre  tract. 
Seven  or  eight  years  prior  to  the  commencement  of  the 
suit  the  appellant  Thomas  J.  Roberts  purchased  and  entered 
into  possession  of  the  east  half  of  the  south-west  quarter  of 
section  8,  township  i6  north,  range  i,  east  of  the  third  prin- 
cipal meridian,  in  Macon  county.  On  May  17,  1902,  the 
appellee  purchased  and  entered  into  possession  of  the  south- 
east quarter  of  the  same  section.  The  lands  of  Roberts  and 
appellee  were  contiguous  along  a  line  extending  north  and 
south  the  distance  of  half  a  mile,  and  were  separated  by  an 
old  hedge,  which  by  the  spring  of  1904  had  become  of  little 
value  by  reason  of  gaps  or  openings  in  it.  This  hedge  had 
been  set  out  between  1855  and  1865  by  the  then  owners  of 
the  respective  tracts,  and  had  stood  in  the  same  position,  un- 
changed, for  a  period  of  at  least  nearly  fifty  years.  The 
north  half  of  the  hedge  belonged  to  and  was  cared  for  by 
the  appellee  and  his  son,  and  the  south  half  was  cared  for  by 
appellants  and  their  grantors.  Early  in  the  spring  of  1904 
appellee  sent  his  son  to  appellant  Arthur  Roberts  to  learn  if 
he  would  agree  to  a  survey  of  their  lands,  with  a  view  of  as- 
certaining the  true  boundary  line  between  them.  He  was 
referred  by  Arthur  Roberts  to  his  father,  Thomas  J.  Rob- 
erts, the  owner  of  the  land,  who  agreed  to  have  the  survey 
made  and  to  pay  one-half  of  the  expense.  In  July,  1904,  a 
survey  was  made  from  the  government  stones,  which  dis- 
closed that  the  hedge  was  some  twenty  to  twenty-five  feet 
east  of  the  quarter  section  line,  both  at  the  north  and  south 
ends.  After  the  survey  each  party  paid  his  half  of  the  ex- 
pense, and  the  following  spring  appellee's  son  started  to 
build  his  north  half  of  the  fence  on  the  newly  established 
line.  He  was  served  with  notice  by  appellants  to  remove 
the  fence  already  built.  Appellee  endeavored  to  enjoin  the 
removal  of  the  same,  but  failed.  Appellants  thereupon  tore 
out  that  portion  of  the  fence  which  had  been  built  and  threw 
it  over  the  hedge  on  appellee's  side.    Appellee  then  began 
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this  suit  in  ejectment,  and  upon  the  first  trial  obtained  judg- 
ment for  the  possession  of  the  land.  Appellants  paid  the 
costs  and  took  a  new  trial  under  the  statute,  and  upon  the 
second  trial  judgment  was  again  rendered  against  them. 
From  that  judgment  this  appeal  has  been  prosecuted. 

LeForgeE  &  Vail,  for  appellants. 

Redmon  &  HoGAN,  and  Nelson  &  Whitley,  for  ap- 
pellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court : 

It  is  clear  that  appellee  and  his  grantors  were  vested  with 
the  legal  title,  derived  from  the  government,  to  the  strip' of 
land  in  controversy,  but  the  possession  at  the  time  of  the 
commencement  of  the  suit  was  in  appellants,  and  they  and 
their  grantors  had  been  in  possession  for  some  fifty  years. 
Some  time  between  the  years  1855  *^^^  1865,  as  above 
stated,  the  respective  owners  planted  a  hedge  fence  dividing 
their  lands  as  then  occupied.  The  exact  circumstances  or 
agreement  under  which  it  was  planted  does  not  appear. 
There  is  nothing  to  show  whether  it  was  in  fact  intended  to 
be  on  the  line  or  whether  it  was  in  any  way  established  as 
the  line  between  the  two  quarter  sections,  but  it  does  ap- 
pear that  the  parties  who  owned  the  land  on  either  side  of 
it  had  possession  up  to  the  hedge  and  cultivated  it,  continu- 
ing in  such  possession  and  cultivation  for  about  half  a  cen- 
tury. It  is  claimed  by  appellants  that  this  open,  notorious, 
continuous  and  peaceable  possession  of  the  strip  in  contro- 
versy, under  claim  of  ownership,  by  them  and  their  grantors, 
was  sufficient  to  bar  the  rights  of  appellee  and  his  grantors, 
and  thus  establish  title  in  them  by  virtue  of  the  Statute  of 
Limitations.  No  doubt  if  appellants  had  based  their  rights 
upon  the  claim  they  now  make  and  refused  to  recognize  any 
of  the  rights  or  claims  of  appellee,  their  contention  would  be 
tenable  and  they  would  have  been  entitled  to  a  judginent  in 
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their  favor.  It  is  claimed,  however,  that  they  recognized 
appellee's  rights,  at  least  to  the  extent  of  admitting  that  the 
line  was  in  dispute,  and  agreed  to  employ  a  surveyor  to  es- 
tablish the  correct  line.  After  the  true  line  was  established, 
appellee  claims  that  appellants  recognized  it  and  agreed  to 
build  fences  upon  the  new  line,  and  in  pursuance  of  such 
agreement  appellee  took  possession.  This  is  denied  by  the 
appellants. 

The  law  governing  the  establishment  of  boundary  lines 
between  lands  in  cases  similar  to  this  has  been  before  this 
court  on  many  occasions  and  may  be  considered  well  settled. 
Many  of  the  cases  are  collated  and  cited  in  Henderson  v. 
Dennis,  177  111.  547,  in  which  we  held  that  where  the  bound- 
ary line  between  two  estates  is  undefined  and  unascertained, 
the  owners  may,  by  parol  agreement,  establish  a  division 
line,  and  the  line  thus  defined  would  afterwards  control  their 
deeds  notwithstanding  the  Statute  of  Frauds.  But  in  order 
to  make  a  change  in  a  certain  and  known  boundary  line  there 
must  have  been  a  clearly  proved,  practical  location  of  the 
new  line  marked  upon  the  grounds,  and  an  acquiescence  in 
such  line  for  a  time  long  enough  to  bar  a  right  of  entry  un- 
der the  Statute  of  Limitations;  also,  that  the  proprietors 
of  adjoining  tracts  of  land  may,  by  a  parol  agreement,  settle 
a  disputed  line  by  agreement  between  them,  and  such  an  ad- 
justment, if  followed  by  corresponding  possession,  may  be 
binding  on  the  parties,  not  because  it  passes  title,  but  because 
it  determines  the  location  where  the  estate  of  each  is  sup- 
posed to  exist. 

As  we  understand  the  contention  of  appellants  they  do 
not  insist  that  the  law  is  not  as  above  stated,  but  they  claim 
that  the  facts  in  this  case  do  not  come  within  that  rule  of 
law.  The  question  at  issue  therefore  resolves  itself  rather 
into  one  of  fact  than  of  law. 

In  support  of  the  contention  of  appellee,  the  evidence 
sho\Vs  that  some  time  in  the  spring  of  1904  the  son  of  ap- 
pellee went  to  Thomas  J.  Roberts,  one  of  the  appellants, 


Digitized  by  VjOOQIC 


Oct  *06.]  Roberts  v.  Birks.  295 

who  was  the  owner  of  the  land,  and  asked  him  if  he  knew 
whether  or  not  the  hedge  was  on  the  proper  line  between  the 
two  quarter  sections,  and  was  told  by  Roberts  that  he  did 
not  know  whether  it  was  on  the  proper  line  or  not.  Birks 
then  asked  Roberts  if  he  would  join  in  a  survey  to  establish 
the  true  line.  Roberts  asked  how  much  it  would  cost,  and 
was  informed  by  Birks  that  he  did  not  know.  Roberts  then 
told  Birks  to  find  out  the  cost  and  report  to  him.  Birks 
made  inquiry  and  reported  what  the  probable  cost  would  be, 
and  Roberts  said  it  was  all  right, — to  go  ahead;  that  he 
would  join  in  the  survey  and  pay  his  part  of  the  expense,  but 
that  they  must  get  disinterested  parties  to  carry  the  chain. 
The  survey  was  accordingly  made,  by  which  it  was  ascer- 
tained that  the  old  hedge  was  from  twenty  to  twenty-five 
feet  from  the  true  line.  Before  the  survey  was  completed, 
Thomas  Roberts  said  to  appellee  that  if  they  found  he  had 
some  of  his  (Birks')  land  he  wanted  to  buy  it,  and  would 
pay  $150  per  acre  for  it.  Appellee  said  for  him  to  wait 
until  they  found  out  about  the  line;  that  he  did  not  have 
any  land  to  sell.  About  one  week  after  the  survey  was  com- 
pleted, a  son  of  appellee  and  appellant  Arthur  Roberts  placed 
stones  at  the  corners  marking  the  newly  established  line, 
and  Roberts  paid  his  share  of  the  expense  of  the  survey.  The 
evidence  shows  that  on  the  day  the  stones  were  set  the  fol- 
lowing conversation  was  had  between  the  appellant  Arthur 
Roberts  and  the  son  of  appellee:  Roberts  inquired,  "Are 
you  going  to  sell  us  the  strip  of  land?"  The  son  replied, 
"No,  we  ain't;  we  don't  want  to  sell  it."  Roberts  said, 
"Well,  I  don't  know  when  I  will  get  up  my  piece  of  the 
fence;  I  don't  know  whether  I  can  put  it  up  this  fall  or 
not."  The  son  replied,  "I  will  have  to  put  mine  up,  for  we 
have  no  fence  so  we  can  stock  the  field."  Roberts  said,  "If 
I  can  get  mine  up  this  fall  I  will  do  it,  but  if  I  can't  I  will 
put  it  up  next  spring,"  The  reply  was,  "This  end  will  stand 
until  then ;  there  isn't  anything  so  pushing  about  it."  Rob- 
erts said,  "When  I  get  my  fence  up  I  am  going  to  cut  those 
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apple  trees  down."  And  the  answer  was,  "That's  just  what 
I  would  do  with  them."  Roberts  said,  "Well,  wilt  you  take 
care  of  the  old  hedge  ?"  and  Birks  answered,  "All  right." 

At  the  time  the  new  line  was  established  the  strip  in 
dispute  was  occupied  by  the  crops  of  appellants.  Nothing 
was  done  in  the  way  of  taking  possession  by  appellee  or  ex- 
ercising acts  of  ownership  over  it  until  the  spring  of  1905, 
when  he  sowed  some  grass  and  started  to  build  a  wire  fence. 
He  had  the  posts  set  and  most  of  the  woven  wire  put  on 
when  he  was  taken  sick.  Upon  his  recovery  he  found  the 
fence  had  been  pulled  up  and  thrown  over  on  his  side  of 
the  hedge. 

This  evidence  on  behalf  of  appellee  as  to  the  establish- 
ment of  the  new  boundary  line,  and  the  agreement  concern- 
ing it  and  the  taking  possession  thereunder,  is  not  disputed 
in  any  way  by  appellants.  All  the  evidence  offered  by  them 
was  merely  in  support  of  their  contention  that  they  were  in 
possession  for  more  than  the  statutory  period.  Appellee's 
evidence,  standing  alone,  in  our  opinion  was  sufficient  to 
warrant  the  jury  in  finding  that  there  was  such  an  agree- 
ment between  the  parties  for  the  establishment  of  an  unde- 
termined or  unsettled  boundary  line,  and  a  sufficient  taking 
possession  under  the  new  agreement,  as  to  establish  appel- 
leje's  right  to  recover  possession  of  the  disputed  premises. 

Complaint  is  made  of  the  ruling  of  the  court  in  the  giving 
of  the  second  and  fifth  instructions  on  behalf  of  appellee  and 
the  refusal  of  the  sixth  offered  on  behalf  of  appellants.  We 
have  examined  these  instructions  and  duly  considered  the 
argument  of  counsel  for  appellants  in  support  of  their  con- 
tention, and  we  are  of  the  opinion  that  the  jury  were  fully 
and  fairly  instructed  as  to  the  law  governing  the  rights  of 
the  parties,  and  no  reversible  error  was  committed  in  giving 
the  second  and  fifth  instructions  asked  by  the  appellee  or  in 
refusing  the  sixth  offered  by  the  appellants. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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The  City  of  Chicago 

V. 
A.   E.   BURKHARDT. 

Opinion  Hied  October  23,  ipo6, 

1.  Special  assessments — the  building  of  sidewalk  by  property 
owner  relieves  the  property  from  any  assessment  for  intersections. 
Under  section  34  of  the  Local  Improvement  act,  as  amended  in  1901, 
an  owner  of  property  to  be  improved  by  a  sidewalk  is  entitled,  by 
building  the  walk  in  conformity  with  the  ordinance  and  within  the 
specified  time,  to  entirely  relieve  his  property  from  special  assess- 
ment for  the  cost  of  intersections  or  any  other  portion  of  the  walk. 

2.  Same — when  property  owner  may  disregard  notice.  Notice 
to  a  property  owner  of  the  passage  of  a  sidewalk  ordinance,  stating 
that  he  would  be  allowed  a  certain  time  to  build  the  walk  and  re- 
lieve his  property  from  special  assessment  except  for  a  small  sum 
for  his  proportionate  share  of  the  cost  of  intersections,  does  not 
conform  to  the  law,  and  he  may  disregard  the  notice  and  object  to 
its  sufficiency  upon  application  for  confirmation  of  the  assessment. 

Appeai^  from  the  County  Court  of  Cook  county;  the 
Hon.  W.  L.  Pond,  Judge,  presiding. 

Charles  H.  Mitchell,  and  John  M.  O'Connor, 
(James  Hamilton  Lewis,  Corporation  Counsel,  of  coun- 
sel,) for  appellant. 

George  A.  Mason,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Upon  the  hearing  of  objections  filed  by  appellee,  the 
county  court  of  Cook  county  dismissed  the  petition  of  appel- 
lant for  the  confirmation  of  a  special  assessment  against  the 
property  of  appellee  under  an  ordinance  providing  for  the 
construction  of  a  cement  sidewalk  fourteen  feet  wide  on  both 
sides  of  Sedgwick  street  from  North  avenue  to  Chicago 
avenue. 


Digitized  by  VjOOQIC 


298  City  op  Chicago  v.  Bdrkhardt.  [BJ  D1. 

The  ordinance  provided  that  the  cost  of  the  sidewalk 
should  be  paid  by  special  assessment,  in  accordance  with  the 
Local  Improvement  act  of  1897  and  the  amendments  there- 
to. Section  34  of  that  act  as  amended  in  1901,  so  far  as 
material  in  this  case,  is  as  follows:  "Whenever  any  ordi- 
nance shall  provide  only  for  the  building  or  renewing  of  any 
sidewalk,  the  owner  of  any  lot  or  piece  qf  land  fronting  on 
such  sidewalk  shall  be  allowed  forty  (40)  days  after  the 
time  at  which  said  ordinance  shall  take  effect  in  which  to 
build  or  renew  such  sidewalk  opposite  to  his  land,  and  there- 
by relieve  the  same  from  assessment :  Provided,  the  work 
so  to  be  done  shall  in  all  respects  conform  to  the  require- 
ments of  such  ordinance.  Notice  of  the  passage  of  such  ordi- 
nance shall  be  sent  by  mail  within  ten  days  after  such  passage 
to  the  person  who  paid  the  taxes  on  said  premises  for  the  pre- 
ceding year,  if  he  or  they  can  be  found  in  said  county,  and 
also  a  like  notice  addressed  to  the  'occupant'  of  said  property, 
if  the  same  be  at  such  time  actually  occupied,  and  an  affidavit 
of  such  service  shall  be  filed  with  the  official  report  of  such 
assessment.  Such  affidavit  shall  be  prima  facie  evidence  of 
a  compliance  with  said  requirements."  (Laws  of  1901, 
p.  105.)      . 

The  notice  mailed  to  appellee  stated  that  he  would  be 
allowed  until  May  2,  1905,  in  which  to  build  the  sidewalk 
opposite  to  his  land  in  conformity  with  the  requirements  of 
the  ordinance,  and  thereby  relieve  the  same  from  assessment, 
except  a  small  sum  for  his  proportionate  share  of  the  cost  of 
the  intersections,  if  any,  along  the  line  of  the  proposed  im- 
provement. He  objected  to  the  assessnlent  on  the  ground 
that  the  notice  did  not  comply  with  the  statute,  which  af- 
forded him  an  opportunity  to  relieve  his  property  entirely 
from  assessment  by  building  a  sidewalk  in  front  of  it,  in  con- 
formity with  the  ordinance,  within  forty  days  after  the  ordi- 
nance took  effect.  The  building  of  a  sidewalk  within  that 
time  relieves  property  absolutely  from  any  assessment  for 
the  cost  of  intersections  or  any  other  portion  of  the  sidewalk. 
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(Hyman  v.  City  of  Chicago,  i88  111.  462.)  The  notice  in- 
formed appellee  of  the  passage  of  an  ordinance  not  in  coii- 
formity  with  the  law  in  stating  that  his  property  would  still 
be  liable  to  special  assessment  for  his  proportionate  share  of 
the  cost  of  intersections  along  the  line  of  the  sidewalk.  Coun- 
sel for  appellant  concede  that  the  notice  mis-stated  the  law, 
but  they  contend  that  the  law  only  required  that  appellee 
should  be  notified  by  mail  of  the  passage  of  the  ordinance; 
that  the  other  matter  contained  in  the  notice  was  mere  sur- 
plusage, and  that  appellee  was  presumed  to  know  the  law, 
and  to  know  that  building  the  sidewalk  would  relieve  his 
property  absolutely  from  any  assessment.  If  appellee  was 
conclusively  presumed  to  know  of  the  existence  of  the  statute 
there  was  no  conclusive  presumption  that  the  city  was  pro- 
ceeding in  compliance  with  the  statute,  and  when  he  was  ad- 
vised to  the  contrary  by  the  notice,  he  was  not  bound  to  give 
any  attention  to  it.  Knowing  of  the  statute,  he  knew  that  he 
was  entitled  to  notice,  in  accordance  with  its  terms,  of  the 
passage  of  any  ordinance.  The  manifest  purpose  of  section 
34  is  to  advise  the  property  owner  that  an  ordinance  has  been 
passed  under  which  he  will  have  the  privilege  of  building 
the  sidewalk  within  a  specified  time,  and  thereby  relieving 
his  property  from  assessment.  The  notice  in  this  case  in- 
formed appellee  that  he  could  only  relieve  his  property  from 
assessment  in  part,  and  that  his  property  would  still  be  sub- 
jected to  a  special  assessment  for  some  further  small  sum  as 
his  proportionate  share  of  the  cost  of  intersections.  This 
was  something  more  than  surplusage,  and  advised  appellee 
that  he  would  be  deprived  of  substantial  rights  conferred 
upon  him.  The  court  did  not  err  in  sustaining  the  objection. 
The  judgment  is  affirmed.  judgment  ofRrmed. 

Mr.  Justice  Carter  took  no  part  in  the  decision  of  this 
case. 
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The  Pkopi^E  ex  rel.  John  L.  Veach,  County  Treasurer, 

V. 

The  Chicago  and  Eastern  Ii^unois  Raii^road  Company. 

Opinion  filed  October  23,  ipo6. 

This  case  is  controlled  by  the  decision  in  Chicago,  Burlington 
and  Quincy  Railroad  Co.  v.  People,  213  111.  458. 

Scott,  C.  J.,  and  Carter,  J.,  dissenting. 

Appeai^  from  the  County  Court  of  Johnson  county ;  the 
Hon.  W.  Y.  Smith,  Judge,  presiding. 

David  J.  Cowan,  for  appellant. 

Thomas  E,  Gillespie,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

At  the  June  term,  1905,  the  sheriff  of  Johnson  county 
made  application  for  judgment  against  appellee  for  certain 
taxes  alleged  to  be  delinquent  for  the  year  1904.  Exceptions 
were  filed  and  sustained  to  the  amount  of  excess  of  taxes 
over  the  amount  that  would  be  produced  by  extending  the 
taxes  at  the  rate  of  seventy-five  cents  on  the  $100  valuation 
as  fixed  by  the  board  of  equalization.  The  county  clerk  ex- 
tended the  maximum  rate  of  seventy-five  cents  on  the  valua- 
tion as  fixed  by  the  board  of  review  instead  of  the  lower 
valuation  fixed  by  the  board  of  equalization.  This  consti- 
tutes an  illegal  and  excessive  levy. 

This  case  is  controlled  by  the  decision  in  Chicago,  Bur- 
lington and  Quincy  Railroad  Co.  v.  People,  213  111.  458. 
Appellant  concedes  that  the  cases  are  identical  in  so  far  as 
the  main  question  is  concerned,  but  urges  that  the  Burling- 
ton case  ought  to  be  re-examined  and  overruled.  We  have 
carefully  considered  the  argument  of  appellant,  but  it  fails 
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to  convince  us  that  the  doctrine  in  that  case  is  wrong  or  that 
any  good  purpose  would  be  served  by  a  re-statement  of  tlie 
reasons  upon  which  the  opinion  is  based. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 

Scott,  C.  J.,  and  Carter,  J.,  dissenting : 

We  do  not  concur  in  the  conclusion  reached  by  a  major- 
ity of  the  court  in  this  cause.  Our  reasons  are  stated  in  the 
dissenting  opinion  in  the  case  of  Cleveland,  Cincinnati,  Chi- 
cago and  St.  Louis  Railway  Co.  v.  People  ex  rel.  (ante, 
p.  17.) 


Thomas  Murphy,  Exr.  ; 

V. 

Ruby  Belle  Riggs  Nowak. 
Opinion  filed  October  23,  ipo6. 

1.  Benefit  societies — when  an  alleged  adopted  daughter  is  the 
equitable  beneficiary.  Where  an  application  for  membership  in  a 
benefit  society  directs  the  benefit  fund  to  be  paid  to  the  applicant's 
wife,  and  there  is  an  unsigned  direction  upon  the  back  to  pay  to  the 
applicant's  wife  in  trust  for  the  applicant's  adopted  daughter,  nam- 
ing her,  and  the  certificate,  when  issued,  makes  the  benefit  fund 
payable  to  the  wife  in  trust,  as  designated  in  such  latter  direction, 
which  certificate  is  accepted  by  the  applicant  in  writing  and  assess- 
ments paid  by  him  without  objection,  the  adopted  daughter  must  be 
held  to  be  the  equitable  beneficiary. 

2.  Same — when  party  is  a  dependent.  A  child  taken  by  a  mem- 
ber and  his  wife  from  an  orphan  asylum  when  she  was  three  years 
old  and  from  that  time  forward  treated  as  a  daughter  is  a  dependent 
during  the  period  of  her  minority,  or  so  long  thereafter  as  the  as- 
sumed relation  of  parent  and  child  continues  and  her  support  is  fur- 
nished by  such  member. 

3.  Same — when  certificate  of  organisation  governs  eligibility  of 
beneficiaries.  If  the  certificate  of  organization  of  a  benefit  society 
i§  narrower  than  the  statute  under  which  the  society  is  organized, 
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and  excludes  from  the  classes  of  eligible  beneficiaries  persons  who 
would  otherwise  be  eligible  under  the  statute,  the  certificate  of  or- 
ganization, and  not  the  statute,  will  control. 

4.  Same — subsequent  by-laws  and  statutes  may  change  contract. 
If  a  member  of  a  benefit  society  agrees,  in  his  contract,  that  he  will 
conform  to  the  laws,  rules  and  usages  of  the  society  then  in  force 
or  which  may  subsequently  be  adopted,  subsequent  statutes  and  by- 
laws may  be  given  a  retrospective  effect,  even  though  they  change 
the  contract 

5.  Same — a  person  not  a  member  of  designated  classes  cannot 
take  as  beneHciary.  A  person  who  does  not  come  within  any  of  the 
designated  classes  of  eligible  beneficiaries  at  the  time  of  the  death 
of  the  member  cannot  take  as  beneficiary,  and  in  such  case  the  fund 
should  be  paid  to  the  member's  heirs-at-law  who  are  within  the 
classes  designated. 

6.  Same — when  person  cannot  take  as  a  dependent.  Where  by- 
laws of  a  benefit  society  preclude  payment  of  the  benefit  fund  to  any 
person  as  a  dependent  unless  the  dependency  be  shown  to  exist  at 
the  time  of  the  member's  death  and  require  written  proof  of  that 
fact,  one  who  was  a  dependent  upon  the  member  for  a  number  of 
years  but  who  is  not  dependent  upon  him  for  support  at  the  time  of 
his  death  is  not  entitled  to  take  as  a  beneficiary  though  named  as 
equitable  beneficiary  in  the  certificate. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Superior  Court  of 
Cook  county;  the  Hon.  Theodore  BrEntano,  Judge,  pre- 
siding. 

The  Catholic  Order  of  Foresters,  a  fraternal  insurance 
society,  on  the  19th  day  of  April,  1905,  filed  a  bill  of  inter- 
pleader in  the  superior  court  of  Cook  county  against  Mary 
A.  Riggs,  the  testatrix  of  the  appellant,  and  Ruby  Belle 
Riggs  Nowak,  the  appellee,  to  require  said  Mary  A.  Riggs 
and  the  appellee  to  interplead  and  settle  their  respective 
claims  to  the  proceeds  of  a  benefit  certificate  for  $1000  is- 
sued by  said  Catholic  Order  of  Foresters  upon  the  life  of 
John  Riggs,  who  died  January  17,  1905.  Answers  and  rep- 
lications were  filed,  and  upon  a  hearing  the  court  decreed 
that  the  amount  of  said  certificate,  less  costs  and  attorneys' 
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fees,  be  paid  to  Mary  A.  Riggs.  From  that  decree  an  ap- 
peal was  prosecuted  to  the  Appellate  Court  for  the  First 
District  by  Ruby  Belle  Riggs  Nowak,  where  the  decree  of 
the  superior  court  was  reversed  and  the  cause  was  remanded 
with  directions  to  the  superior  court  to  enter  a  decree  find- 
ing that  said  Ruby  Belle  Riggs  Nowak  was  entitled  to  said 
fund,  and  Mary  A.  Riggs  having  departed  this  life  testate 
while  said  cause  was  pending  in  the  Appellate  Court,  the 
appellant,  Thomas  Murphy,  the  executor  of  said  Mary  A. 
Riggs,  deceased,  was  substituted  as  appellee  in  her  stead  in 
the  Appellate  Court,  and  he  has  prosecuted  an  appeal  to 
this  court. 

The  case  was  tried  upon  a  stipulation  as  to  the  facts, 
from  which  it  appears  that  the  Catholic  Order  of  Foresters 
was  incorporated  under  the  laws  of  the  State  of  Illinois  on 
May  24,'  1883;  that  the  object  of  its  incorporation  was  de- 
clared to  be  "to  establish  a  widows'  and  orphans'  benefit 
fund  for  the  benefit  of  dependents  of  deceased  members;" 
that  on  January  18,  1884,  John  Riggs,  the  husband  of  Mary 
A.  Riggs,  made  a  written  application  for  membership  in 
said  order,  in  which*  application  he  directed  that  in  case  of 
his  death  all  benefits  to  which  he  might  be  entitled  should 
be  paid  to  his  wife,  Mary  A.  Riggs,  subject  to  such  future 
disposal  of  the  benefits  among  his  dependents  as  he  might 
direct,  in  compliance  with  the  laws  of  the  order,  and  agreed 
to  conform  in  all  respects  to  the  laws,  rules  and  usages  of 
the  order  then  in  force  or  which  might  thereafter  be  adopted ; 
that  on  the  back  of  the  application  appeared  the  following 
unsigned  direction :  "Pay  to  Mrs.  Mary  A.  Riggs,  my  wife, 
to  be  held  in  trust  by  her  for  my  adopted  daughter,  Ruby 
Belle  Riggs ;"  that  John  Riggs  was  duly  admitted  to  mem- 
bership in  said  order  and  to  All  Saints  Court  No.  9  thereof, 
on  January  27,  1884;  that  a  certificate  bearing  date  De- 
cember 18,  1884,  was  issued  by  said  order  to  John  Riggs, 
which  recited  it  was  made  in  consideration  of  the  statements 
made  by  John  Riggs  in  the  application  and  to  the*  medical 
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examiner,  and  that  the  member  would  comply  in  the  future 
with  the  laws,  rules  and  regulations  then  governing  the 
order  or  that  might  thereafter  be  enacted,  and  provided  that 
upon  the  compliance  with  said  conditions  the  order  would 
pay  to  "Mary  A.  Riggs,  to  be  held  in  trust  for  his  adopted 
daughter,  Ruby  Belle  Riggs,  $1000"  if  said  member  was 
in  good  standing  and  said  certificate  should  remain  in  full 
force  at  the  time  of  his  death,  which  certificate  was  accepted 
in  writing  by  John  Riggs,  as  follows :  "I  accept  this  certifi- 
cate on  the  conditions  named. — ^John  Riggs ;"  that  the  fol- 
lowing rules  and  regulations  of  the  said  Catholic  Order  of 
Foresters  went  into  effect  on  January  i,  1904,  and  were  in 
force  at  the  time  of  the  death  of  said  John  Riggs : 

"82.  Benefits  may  be  made  payable  to  the  following 
classes:  Class  i:  To  the  member's  (i)  wife;  (2)  children 
(including  children  by  adoption)  or  children  of  deceased 
children  (such  children  taking  the  share  of  the  deceased 
parents);  (3)  grandchildren;  (4)  parents;  (5)  brothers 
and  sisters  of  the  whole  blood;  (6)  brothers  and  sisters  of 
the  half  blood;  (7)  grandparents;  (8)  nieces  and  neph- 
ews ;  (9)  cousin  in  the  first  degree ;  ( 10)  uncles  and  aunts ; 
(11)  next  of  kin  who  would  be  distributees  of  the  personal 
estate  of  such  member  upon  his  death  intestate,  in  either  of 
which  cases  no  proof  of  dependency  shall  be  required  before 
issuing  the  benefit  certificate. 

"83.  Class  2 :  (i)  To  the  member's  affianced  wife;  (2) 
to  any  person  who  is  dependent  upon  the  member  for  main- 
tenance, (food,  clothing,  lodging  and  education,)  in  which 
case  written  evidence  of  the  dependency  within  the  require- 
ment of  the  laws  of  this  order  must  be  furnished  to  the  sat- 
isfaction of  the  high  secretary  before  the  benefit  certificate 
can  be  issued.    *    *    * 

"85.  No  benefit  shall  be  payable  to  any  person  or  per- 
sons of  class  2,  section  83,  unless  the  dependency  therein 
specified  to  be  shown  exists  at  the  time  of  the  member's 
death,  in  which  case  proof  of  such  dependency  at  such  time 
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must  be  furnished  in  writing  to  the  satisfaction  of  the  high 
court  before  payment  of  the  benefit  shall  be  made.  If  at 
the  time  of  the  death  of  a  member  any  such  dependency 
shall  have  ceased  or  shall  be  found  not  to  have  existed,  or 
if  the  designation  shall  fail  for  illegality  or  otherwise,  then 
the  benefit  shall  be  payable  to  the  person  or  persons  men- 
tioned in  class  i  of  section  eighty-two  (82),  if  living,  in  the 
order  of  precedence  as  therein  enumerated/' 
— that  John  Riggs  at  the  time  of  his  death  was  a  member  of 
said  order  in  good  standing,  and  left  him  surviving  said 
Mary  A.  Riggs  as  his  widow,  Mary  O'Brien,  his  sister. 
Hector  Riggs,  his  brother,  John  J.  Riggs,  a  nephew,  Anna 
Woods,  a  niece,  and  Ambrose  Houser,  a  nephew,  his  only 
heirs-at-law  and  next  of  kin;  that  the  appellee.  Ruby  Belle 
Riggs  Nowak,  was  not  related  by  consanguinity  or  affinity 
to  John  Riggs,  nor  was  she  his  adopted  daughter  by  virtue 
of  a  decree  of  court ;  that  at  the  age  of  three  years,  and  in 
the  year  1872,  the  appellee  was  taken  by  John  Riggs  and 
Mary  A.  Riggs  from  St.  Joseph's  Orphan  Asylum  to  their 
home,  where  she  was  cared  for,  educated  and  reared,  and 
where  she  remained  until  she  was  about  twenty  years  of 
age,  at  which  time  she  went  to  work,  but  occasionally  re- 
turned to  the  Riggs  home  up  to  1893;  that  after  1893  she 
was  self-supporting  and  so  continued  to  be  up  to  1904,  when 
she  was  married ;  that  John  Riggs  and  Mary  A.  Riggs  al- 
ways treated  the  appellee  as  their  daughter,  held  her  out  to 
the  world  as  their  adopted  daughter  and  spoke  of  her  as 
their  adopted  daughter,  and  John  Riggs  often  expressed  a 
desire  and  intention  that  she  should  have  the  benefit,  upon 
his  death,  of  the  $1000  mentioned  in  said  certificate,  which 
expressions  were  repeated  within  a  few  weeks  of  his  death. 

Thomas  J.  O'Hare,  for  appellant. 

M.  E.  Maher,  and  John  A.  Swanson,  (Aaron  Heims, 
of  counsel,)  for  appellee. 

928-80 
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Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

It  is  first  contended  by  the  appellant  that  the  appellee 
was  not  designated  in  the  application,  or  otherwise,  by  John 
R^ggs,  as  the  beneficiary  to  whom  the  amount  of  the  insur- 
ance issued  upon  his  life  by  the  Catholic  Order  of  Foresters 
should  be  paid,  and  for  that  reason  the  Appellate  Court 
wrongfully  directed  the  superior  court  to  enter  a  decree  in 
favor  of  appellee.  The  application  signed  by  John  Riggs 
directed  that  the  benefit  fund  received  upon  the  certificate 
upon  his  death  should  be  paid  to  Mary  A.  Riggs,  his  wife, 
subject  to  such  future  disposal  among  his  dependents  as 
Riggs  might  thereafter  direct,  and  upon  the  back  of  the 
application  was  endorsed  the  unsigned  direction,  "Pay  to 
Mrs.  Mary  A.  Riggs,  my  wife,  to  be  held  in  trust  by  her 
for  my  adopted  daughter.  Ruby  Belle  Riggs,"  and  when  the 
order  issued  to  John  Riggs  the  said  certificate  it  made  the 
beneficiary  fund  therein  provided  to  be  paid  upon  his  death, 
payable  to  "Mary  A.  Riggs,  to  be  held  in  trust  for  his 
adopted  daughter,  Ruby  Belle  Riggs,"  and  when  the  certifi- 
cate was  delivered  to  John  Riggs  he  accepted  it  in  writing, 
over  his  signature,  in  the  following  form:  "I  accept  this 
certificate  on  the  conditions  named."  The  certificate  re- 
mained in  force  from  1884  to  1905,  during  which  time  John 
Riggs  paid  the  assessments  thereon  without  objection  as  to 
its  form,  and  repeatedly  stated  while  the  certificate  was  in 
force  that  the  fund  provided  to  be  paid,  mentioned  therein, 
upon  his  death  would  go  to  the  appellee.  In  the  application, 
while  John  Riggs  directed  that  the  amount  of  the  certificate 
should  be  paid  to  his  wife,  he  provided  that  the  designation 
of  his  wife  as  beneficiary  should  be  subject  to  such  future 
disposal  of  the  benefit  fund  among  his  dependents  as  he 
might  thereafter  direct.  Had  the  direction  endorsed  upon 
the  application  been  signed  by  John  Riggs  there  can  be  no 
question  but  that  such  would  have  been  a  disposition  of  the 
beneficiary  fund  by  Riggs  within  the  terms  of  the  applica- 
tion.    Although  the  direction  endorsed  upon  the  applica- 
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tion  was  not  signed  by  Riggs  it  was  followed  by  the  order 
in  making  out  the  certificate,  and  the  certificate  was  ac- 
cepted by  Riggs  in  that  form  and  retained  by  him  for  many 
years,  during  which  time  he  recognized  the  certificate  as 
correctly  stating  the  beneficiary  to  whom  he  desired  the  fund 
paid  at  his  death.  In  view  of  all  these  facts  we  think  it 
clearly  appears  the  Appellate  Court  properly  held  that  the 
appellee  was  the  equitable  beneficiary  named  in  the  certifi- 
cate issued  upon  the  life  of  John  Riggs  by  said  order. 

It  is  next  contended  that  the  appellee  was  not,  within 
the  meaning  of  the  law,  a  dependent  upon  John  Riggs,  and 
that  she  cannot,  therefore,  take  said  beneficiary  fund.  It 
appears  that  the  appellee  was  taken  by  John  Riggs  and  Mary 
A.  Riggs,  his  wife,  from  an  orphan  asylum  when  she  was 
about  three  years  of  age,  and  that  she  remained  in  their 
home  and  was  treated  by  them  as  a  daughter  until  she  at- 
tained the  age  of  about  twenty  years  and  until  she  became 
self-supporting.  As  we  understand  the  authorities,  espe- 
cially the  case  of  Alexander  v.  Parker,  144  111.  355,  there 
can  be  no  reasonable  contention  made  that  the  appellee  was 
not  a  dependent  upon  John  Riggs,  within  the  meaning  of 
the  law,  at  the  time  he  applied  for  membership  in  said  or- 
der, and  for  many  years  thereafter.  In  the  Alexander  case 
(p.  366)  it  was  said :  "A  dependent,  as  the  term  is  used  in 
reference  to  these  benevolent  associations,  is  one  who  is  sus- 
tained by  another  or  relies  for  support  upon  the  aid  of  an- 
other." The  appellee  for  many  years  after  the  order  issued 
to  John  Riggs  said  certificate  was  supported  and  sustained 
by  John  Riggs,  and,  as  we  think,  had  the  moral  right  to 
rely,  and  did  rely,  upon  him  for  support.  He  had  taken  her 
when  but  three  years  of  age  into  his  family,  and  from  that 
time  forward  he  and  his  wife  had  treated  her  as  their  daugh- 
ter. Clearly,  the  relations  between  the  parties  were  such 
that  the  appellee  could  not  have  recovered  for  services  ren- 
dered them  during  the  years  of  her  minority,  neither  could 
they  have  recovered  from  the  appellee  for  the  support,  cloth- 
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ing  and  education  which  they  furnished  her  during  her 
minority  or  so  long  thereafter  as  they  sustained  the  relation 
of  parent  and  child  towards  each  other.  During  that  period 
she  was,  we  think,  a  dependent  upon  John  Riggs. 

It  is  urged,  however,  that  even  though  it  be  conceded 
that  the  appellee  was  properly  designated  as  the  equitable 
beneficiary  in  the  application  and  certificate,  and  although  it 
appears  that  she  was  a  dependent  upon  John  Riggs  at  the 
time  the  certificate  was  issued  and  remained  such  dependent 
for  many  years  thereafter,  she  was  not  a  dependent  of  his 
at  the  time  of  his  death,  and  cannot,  by  reason  of  that  fact, 
take  such  fund.  It  is  the  settled  law  of  this  State  that  when 
the  statute  under  which  a  benefit  society  similar  to  the  Cath- 
olic Order  of  Foresters  is  organized,  and  its  charter,  adopted 
in  pursuance  of  such  statute,  designates  certain  classes  of 
persons  as  those  for  whom  a  benefit  fund  is  to  be  accumu- 
lated, a  person  not  belonging  to  either  one  of  such  classes  is 
not  entitled  to  take  the  fund;  that  the  corporation  has  no 
authority  to  create  a  fund  for  other  persons  than  the  classes 
specified,  nor  can  a  member  direct  the  fund  to  be  paid  to  a 
person  outside  of  such  classes.  (Alexander  v.  Parker,  supra; 
Norwegian  Old  People's  Home  Society  v.  Wilson,  176  111. 
94.)  It  is  also  held  that  the  beneficiary  named  in  the  certifi- 
cate of  such  society  acquires  no  vested  right  to  the  benefit 
to  accrue  upon  the  death  of  the  member  until  such  death  oc- 
curs, and  that  a  member,  during  his  lifetime,  may  exercise 
the  power  to  change  or  substitute  a  new  or  diflferent  benefi- 
ciary from  the  one  named  in  the  certificate  at  such  time  and 
upon  such  conditions  as  to  him  seems  proper,  subject  only  to 
the  limitations  and  restrictions  imposed  by  the  organic  law 
of  the  society  or  the  rules  and  regulations  adopted  in  con- 
formity therewith.  (Martin  v.  Stubbings,  126  III  387; 
Delaney  v.  Delaney,  175  id.  187.)  It  is  also  held  that  upon 
the  death  of  the  member,  where  the  person  designated  as 
beneficiary  is  outside  of  the  classes  eligible  as  beneficiaries,  as 
fixed  by  the  statute  or  charter  of  the  society,  the  member's 
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heirs-at-law  who  are  within  the  classes  are  entitled  to  the 
insurance.  Knights  of  Honor  v.  Menkhausen,  209  111.  277. 
From  a  consideration  of  the  object  for  which  benefit 
societies  are  formed,  which  is  to  afford  protection  to  the 
family  and  dependents  of  the  members  of  such  societies  af- 
ter the  death  of  the  members,  we  are  impressed  that  a  per- 
son cannot  take  as  a  beneficiary  unless  he  falls  within  one 
of  the  designated  classes  at  the  time  of  the  death  of  the  mem- 
ber. This  view  was  taken  by  the  Supreme  Court  of  Massa- 
chusetts in  the  case  of  Tyler  v.  Odd  Fellows'  Mutual  Relief 
Ass.  145  Mass.  134.  The  contest  in  that  case  over  the  fund 
was  between  a  wife,  who  was  named  as  beneficiary  but  who 
had  been  divorced  by  reason  of  the  fault  of  her  husband,  and 
a  son  of  the  deceased  husband.  The  court  held  that  the  wife 
having  been  divorced,  she  did  not  fall  within  the  designa- 
tion of  wife  at  the  date  of  the  member's  death  and  could  not 
take.  On  page  136  it  was  said:  "The  principal  object  of 
the  association  manifestly  is,  as  its  members  die  from  time 
to  time,  to  provide  for  those  nearest  to  them  whom  they 
leave  behind.  Each  of  the  several  expressions  touching  the 
persons  to  whom  the  moneys  are  to  be  finally  paid  has  ref- 
erence to  the  relation  of  such  persons  to  the  member  at  the 
time  of  his  death.  The  language  in  the  agreement  of  asso- 
ciation, *to  the  families  of  deceased  members  or  their  heirs/ 
the  proviso  limiting  payments  upon  designations  to  'heirs  or 
members  of  the  decedent's  family,'  and  the  word  'widow'  in 
the  next  clause,  are  inconsistent  with  any  other  interpreta-' 
tion.  Assuming,  then,  but  not  deciding,  that  the  validity  of 
a  designation  is  to  be  determined  at  the  outset  with  refer- 
ence to  the  relation  then  existing  between  the  member  and 
his  beneficiary,  we  think,  to  make  it  available  after  his  death, 
there  must  then  be  a  relation  to  the  deceased  such  as  is  con- 
templated by  the  agreement  of  association  and  the  by-laws 
relating  to  payment.  ♦  *  *  At  the  time  of  the  death  of 
L.  E.  Tyler,  his  former  wife,  Etta  A.  Tyler,  was  not  a  mem- 
ber of  his  family  nor  one  of  his  heirs,  but  her  connection 
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with  him  had  been  severed  by  the  divorce.  We  therefore 
think  she  had  lost  her  rights  under  the  designation  of  her 
former  husband,  and  was  not  entitled  to  an)rthing  from  the 
defendant  association  after  his  death." 

In  Order  of  Railway  Conductors  v.  Koster,  55  Mo.  App. 
186,  the  same  view  was  taken  by  the  Court  of  Appeals  of 
the  State  of  Missouri.  It  was  there  said:  "A  benefit  cer- 
tificate of  this  kind  has  some  of  the  features  of  an  insurance 
policy,  but  it  also  has  its  point  of  difference,  and  in  the  par- 
ticular we  are  now  considering  it  is  testamentary  in  its  char- 
acter. The  rule  of  the  law  of  insurance,  that  if  one  has  an 
insurable  interest  at  the  date  of  the  policy  the  policy  is  not 
vitiated  by  termination  of  that  interest,  does  not  apply  in  a 
case  like  this.  This  act  is  testamentary  in  its  character,  in 
the  respect  that  it  speaks  at  the  death  of  the  member.  As 
long  as  the  lady  *  *  ♦  filled  the  description  given  in  the 
certificate  she  was  under  its  protection,  but  when  she  ceased 
to  fill  that  description  her  interest  in  the  certificate  ceased. 
On  the  death  of  H.  H.  Koster  the  certificate,  speaking  for 
the  first  time,  called  for  his  wife,  and  there  was  none  to 
answer." 

In  Knights  of  Honor  v.  Menkhausen,  supra,  the  forego- 
ing cases  were  cited  and  the  doctrine  therein  announced  ap- 
proved. In  that  case  the  husband,  who  was  the  beneficiary, 
had  taken  the  life  of  his  wife,  the  insured,  and  it  was  held 
by  such  act  he  forfeited  his  right  as  a  beneficiary.  The 
court,  on  page  283,  said :  "The  situation,  so  far  as  his  rights 
and  those  of  appellees  and  appellant  are  concerned,  we  think 
is  precisely  the  same  as  though,  after  the  issuance  of  this 
certificate,  he  had  been  divorced  from  Elizabeth  Menkhausen 
and  she  had  thereafter  died  without  having  any  alteration 
made  in  the  certificate.  Under  such  circumstances  he  would 
have  no  interest  in  the  certificate,  but  the  proceeds  thereof 
would  be  payable  to  the  heirs  of  the  insured,  nothing  to  the 
contrary  appearing  in  the  certificate,  the  constitution  and 
by-laws  of  the  order  or  the  laws  of  the  State  under  which  it 
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operates. — Tyler  v.  Odd  Fellows^  Mutual  Relief  Ass.  145 
Mass.  134;  SchonHeld  v.  Turner,  75  Tex.  324;  Order  of 
Raihvay  Conductors  v.  Koster,  55  Mo.  App.  186." 

The  Catholic  Order  of  Foresters  was  organized  "to  es- 
tablish a  widows'  and  orphans'  benefit  fund  for  the  benefit 
of  dependents  of  deceased  members."  From  this  language 
it  would  seem  clear  that  the  fund  was  only  to  be  paid  to 
"dependents  of  deceased  members," — ^that  is,  to  a  beneficiary 
who  was  dependent  upon  the  member  at  the  time  of  the 
death  of  the  member.  As  said  in  the  Tyler  case,  this  lan- 
guage "has  reference  to  the  relation  of  such  persons  to  the 
member  at  the  time  of  his  death."  The  contract  of  insur- 
ance was  made  between  the  order  and  the  member,  and  the 
appellee  having  no  vested  interest  in  the  beneficiary  fund 
during  the  lifetime  of  the  member,  no  contract  obligation 
between  the  order  and  appellee,  or  between  the  member  and 
the  appellee,  would  be  impaired  by  requiring  the  appellee  to 
show  she  was  a  dependent  at  the  time  of  the  death  of  the 
member. 

It  is  urged,  however,  the  statute  under  which  the  Cath- 
olic Order  of  Foresters  was  organized  is  broader  than  the 
charter  of  that  order,  and  that  the  appellee  can  take  the 
fund  in  controversy  under  the  designation  of  "devisee," 
found  in  the  act  of  1883,  as  that  act  was  construed  in  Mar- 
tin V.  S tubbings,  supra,  and  Delaney  v.  Delaney,  supra.  We 
do  not  think  this  contention  can  be  sustained.  In  Norwe- 
gian Old  People's  Home  Society  v.  Wilson,  supra,  on  page 
96,  where  the  same  contention  was  made,  it  was  said: 
"There  can  be  no  question  that  the  Norwegian  Old  People's 
Home  Society  was  incompetent  to  take  under  the  terms  of 
the  certificate  of  incorporation  of  the  association.  It  could 
not  in  any  way  be  held  to  be  a  member  of  the  deceased's 
immediate  family,  and  only  such  persons  were  competent  to 
take.  It  is  no  answer  to  say  that  the  statute  of  the  State  un- 
der which  the  association  was  organized  was  broad  enough 
to  permit  such  society  to  take.     The  incorporators  of  the 
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association  chose  to  restrict  the  objects  of  its  benevolence  to 
the  immediate  family  of  the  member,  and  the  courts  must 
construe  the  contract  as  they  find  it."  And  again:  "The 
PoHcemen's  Benevolent  Association  is  an  Illinois  corpora- 
tion, which  has  voluntarily  chosen  to  restrict  its  benevolences 
to  the  immediate  families  of  its  members,  and  we  must  ap- 
ply the  restrictions  found  in  the  statement  of  the  object  of 
the  association  as  specified  in  the  certificate  of  incorporation, 
and  not  the  statute  itself  in  its  broadest  scope.  It  is  obvious 
that  there  is  nothing  illegal  or  against  public  policy  in  the 
action  of  the  association  in  narrowing  the  scope  of  its  bene- 
ficial action."  From  what  was  said  in  that  case,  it  is  clear, 
in  determining  the  classes  who  can  take  as  beneficiaries,  the 
court  will  look  alone  to  the  certificate  of  organization  and 
not  to  the  statute  under  which  the  society  is  organized,  which 
may  be  broader  in  its  terms  than  the  certificate  of  organiza- 
tion of  the  benefit  society  organized  thereunder.  Further- 
more, the  application  signed  by  John  Riggs,  and  the  certifi- 
cate issued  to  him  by  the  order,  both  provided  that  he  would 
conform  in  all  respects  to  the  laws,  rules  and  usages  of  the 
order  then  in  force  or  which  might  thereafter  be  adopted. 
The  act  of  1893,  relating  to  fraternal  societies,  (Hurd's 
Stat.  1905,  chap.  73,  par.  258,  p.  1222,)  provides:  "Pay- 
ments of  death  benefits  shall  only  be  paid  to  the  families, 
heirs,  blood  relations,  affianced  husband  or  affianced  wife  of, 
or  to  persons  dependent  upon  the  member,"  and  the  order 
on  January  i,  1904,  adopted  the  by-laws  numbered  82,  83 
and  85,  contained  in  the  statement  preceding  this  opinion, 
limiting  the  beneficiaries  who  might  take  under  its  certifi- 
cates to  the  persons  designated  in  the  act  of  1893,  and  pro- 
vided by  by-law  85  that  "no  benefit  shall  be  payable  to  any 
person  or  persons  of  class  2,  section  83,  unless  the  depend- 
ency therein  specified  to  be  shown  exists  at  the  time  of  the 
member's  death." 

It  is  not  in  proof  that  the  Catholic  Order  of  Foresters 
ever  took  formal  action  to  bring  itself  within  the  provisions 
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of  the  act  of  1893.  It  does,  however,  appear  from  the  aver- 
ments of  the  bill  and  admissions  of  appellee's  answer  that 
such  was  the  fact.  Upon  that  subject  it  is  averred  in  the  bill 
that  the  Catholic  Order  of  Foresters  "is  organized  and  do- 
ing business  for  the  purpose  of  paying  death  benefits  to  the 
families,  heirs,  blood  relations,  affianced  husband  or  affianced 
wife  of  or  to  persons  dependent  upon  its  members,"  and  the 
answer  of  the  appellee  to  such  averment  is,  that  it  is  admit- 
ted "complainant  is  a  fraternal  beneficiary  society  existing 
under  the  laws  of  the  State  of  Illinois ;  that  it  is  organized 
and  doing  business  for  the  purpose  of  paying  death  benefits 
to  the  families,  heirs,  blood  relations  and  to  dependents  of 
deceased  members."  If  the  act  of  1893  and  section  85  of 
the  by-laws  of  the  order,  passed  in  1904,  apply  to  the  cer- 
tificate issued  to  John  Riggs,  as  we  think  they  do,  then  by 
the  express  provision  of  said  by-law  the  appellee  is  excluded 
from  receiving  said  benefit,  as  it  is  conceded  the  appellee 
was  not  dependent  upon  John  Riggs  for  support  at  the  time 
of  his  death. 

It  is  urged,  however,  that  the  act  of  1893  and  the  by-law 
of  1904  ought  not  to  be  applied  so  as  to  affect  the  appellee, 
as  to  so  apply  them  would  be  to  give  them  a  retrospective 
operation.  Such  would  doubtless  be  the  rule  if  John  Riggs 
had  not  expressly  agreed  they  should  be  so  applied.  This 
he  had  the  right  to  do,  and  having  so  agreed  the  appellee 
is  not  in  a  position  to  prevent  their  application.  In  Bald- 
zinn  V.  Begley,  185  111.  180,  on  page  188,  it  was  said:  "A 
party  cannot  claim  the  right  to  have  a  contract  remain 
unaltered  when  the  contract  itself  provides  that  it  may  be 
changed.  Here,  Turner  agreed  in  his  application,  made  in 
1885,  that  he  would  'conform  in  all  respects  to  the  laws, 
rules  and  usages  of  the  order  now  in  force  or  which  may 
hereafter  be  adopted  by  the  same.'  In  the  certificate  issued 
to  him  on  June  22,  1885,  the  condition  was  imposed  *that 
the  said  member  complies  in  the  future  with  the  laws,  rules 
and  regulations  now  governing  the  said  order  or  that  may 
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hereafter  be  enacted  by  said  high  court/  It  thus  appears  by 
the  terms  of  Turner's  contract  with  the  benefit  society  that 
he  agreed  to  comply  with  such  laws,  rules  and  regulations 
as  might  be  enacted  by  the  high  court  of  the  society  in  the 
future.  *  *  *  The  law  or  rule  of  the  society  which  was 
adopted  in  August,  1894,  and  which  went  into  effect  on  Jan- 
uary I,  1895, 2ind  which  provided  that  the  payment  of  death 
benefits  should  only  be  made  to  the  families,  blood  relations, 
heirs,  affianced  wife  of  or  to  persons  dependent  on  the  mem- 
ber, and  that  such  benefit  should  not  be  willed,  assigned  or 
transferred  to  any  other  person,  comes  within  the  terms  of 
the  contract  made  by  Turner,  and  cannot  be  otherwise  re- 
garded than  as  one  of  those  future  laws  or  rules  with  which 
he  agreed  to  comply." 

The  right  of  a  beneficiary  society  to  amend  its  by-laws 
so  as  to  affect  contracts  already  in  force,  where  its  contract 
with  a  member  contains  an  express  provision  reserving  to 
the  society  the  right  to  amend  or  change  its  by-laws,  which 
changes,  it  is  provided,  shall  be  binding  upon  the  member, 
has  been  recognized  by  this  court  in  nimierous  cases.  In 
Fullenwider  v.  Supreme  Council  of  the  Royal  League,  180 
111.  621,  on  page  625,  the  court  said:  "The  power  to  enact 
by-laws  for  the  government  of  a  corporate  body  is  an  inci- 
dent to  the  existence  of  a  body  corporate  and  is  inherent  in 
it.  The  power  to  make  such  changes  as  may  be  deemed  ad- 
visable is  a  continuous  one.  Where  the  contract  contains  an 
express  provision  reserving  the  right  to  amend  or  change 
by-laws  it  cannot  be  doubted  that  the  society  has  the  right 
so  to  do,  and  where,  in  a  certificate  of  membership,  it  is 
provided  that  members  shall  be  bound  by  the  rules  and  reg- 
ulations now  governing  the  council  and  fund  or  that  may 
thereafter  be  enacted  for  such  government,  and  those  con- 
ditions are  assented  to  and  the  member  accepts  the  certificate 
under  the  conditions  provided  therein,  it  is  a  sufficient  reser- 
vation of  the  right  in  the  society  to  amend  or  change  its 
by-laws.    *    *    *    The  contract  requiring  compliance  with 
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any  by-laws  that  might  be  thereafter  enacted  and  the  certifi- 
cate being  accepted  with  such  a  clause  therein,  there  is  no 
vested  right  of  having  the  contract  in  the  certificate  remain 
unchanged,  because  the  recognition  of  the  power  to  make 
new  by-laws  is  necessarily  a  recognition  of  the  right  to  re- 
peal or  amend  those  theretofore  made."  In  Supreme  Lodge 
Knights  of  Pythias  v.  Kutscher,  179  111.  340,  we  recently 
held  that  a  by-law  forfeiting  a  claim  for  the  death  of  a 
member  of  a  benefit  society,  where  the  death  of  the  member 
resulted  from  suicide,  biuds  a  member  joining  the  society 
before  the  passage  of  such  by-law,  when  his  contract  re- 
quires compliance  with  by-laws  "now  in  force  or  that  may 
hereafter  be  enacted."  And  in  Supreme  Lodge  Knights  of 
Pythias  v.  Trebbe,  179  111.  348,  it  was  held  that  the  enact- 
ment of  a  law  by  the  supreme  lodge  of  a  benefit  society 
which  provides  for  the  forfeiture  of  an  endowment  certifi- 
cate upon  the  death  of  a  member  by  suicide,  binds  a  member 
whose  contract  requires  compliance  with  all  laws  "now  in 
force  or  that  may  hereafter  be  enacted  by  the  supreme 
lodge." 

From  an  examination  of  this  record  and  the  authorities 
which  have  been  cited  in  the  briefs  of  the  respective  parties 
we  have  reached  the  conclusion  that  the  appellee  is  not  enti- 
tled to  receive  the  beneficiary  fund  deposited  in  court  by  the 
Catholic  Order  of  Foresters,  on  the  ground  that  she  did  not, 
at  the  time  of  the  death  of  John  Riggs,  fall  within  any  one 
of  the  designated  classes  for  which  that  order  was  author- 
ized by  its  charter  to  accumulate  a  beneficiary  fund, — in 
other  words,  that  the  appellee  was  not  a  dependent  of  John 
Riggs  at  the  time  of  his  death. 

The  judgment  of  the  Appellate  Court  will  be  reversed 
and  the  decree  of  the  superior  court  affirmed. 

Judgment  reversed. 
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Frank  W.  Stuke 

V. 

John  G.  Gi^aser. 
Opinion  Hied  October  23,  ipo6, 

1.  WiLi*s — section  13  of  Statute  of  Wills  does  not  apply  to  con- 
testants. Section  13  of  the  Statute  of  Wills,  which  permits  the  pro- 
ponents, on  appeal  to  the  circuit  court,  to  establish  the  will  by  any 
evidence  competent  to  establish  a  will  in  chancery,  does  not  apply 
to  the  contestants;  and  as  respects  the  question  of  testamentary 
capacity,  both  parties  are  confined  to  the  testimony  of  the  subscrib- 
ing witnesses.     . 

2.  Same — the  contestants  may  introduce  any  competent  evidence 
to  show  fraud.  Upon  application  to  the  county  court  to  admit  a 
will  to  probate  or  upon  appeal  from  an  order  of  the  county  court 
admitting  a  will  to  probate,  the  contestants  may  introduce  any  com- 
petent evidence  for  the  purpose  of  invalidating  the  will  upon  the 
ground  of  fraud,  compulsion  or  other  improper  conduct. 

3.  Same — what  not  admissible  as  tending  to  show  fraud.  The 
fact  that  the  testatrix  was  in  a  comatose  condition  at  the  time  it  is 
claimed  she  signed  the  will  cannot  be  shown  by  witnesses  other 
than  the  subscribing  witnesses,  upon  application  to  the  county  court 
for  probate  nor  upon  appeal  to  the  circuit  court,  where  it  is  not 
claimed  such  condition  was  brought  about  by  some  person  as  a  trick 
to  obtain  her  signature,  since  a  comatose  condition  resulting  from 
disease  would  go  to  the  question  of  testamentary  capacity,  upon 
which  the  parties  are  limited  to  the  testimony  of  the  subscribing 
witnesses. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  M.  W.  PiNCKNEY,  Judge,  presiding. 

WiLUAM  Prentiss,  for  appellant. 
Marion  Pickett,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Emelie  Link,  a  widow  seventy-eight  years  of  age,  'died 
at  her  residence  in  Chicago,  where  she  appears  to  have  been 
living  alone,  September  26,  1900.    She  left  no  children  nor 
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descendants  of  children.  She  was  possessed  of  real  and  per- 
sonal property  of  the  value  of  about  $7000,  and  on  the  24th 
day  of  September,  1900,  made  a  will  disposing  of  her  prop- 
erty, and  another  one  on  the  2Sth  day  of  the  same  month, 
which  was  the  day  before  she  died.  The  wills  are  indentical, 
except  that  in  the  first  will  the  bequest  to  William  Rickart  is 
in  the  tenth  clause  and  in  the  last  one  it  is  in  the  fourth 
clause,  and  no  executor  is  named  in  the  first  will  while  ap- 
pellee, John  G.  Glaser,  is  made  executor  m  the  last  one.  In 
each  of  the  wills,  after  disposing  of  about  one-half  of  her 
property,  the  testatrix  devised  and  bequeathed  the  remainder 
of  her  estate  to  appellee  and  his  wife,  Margaretha.  Both 
wills  were  written  by  Joseph  H.  Muhlke,  a  lawyer,  and  wit- 
nessed by  him  and  Oscar  R.  Ellison,  and  after  their  execu- 
tion were  retained  by  said  Muhlke  until  the  third  day  of 
January,  1901,  when  he  filed  them  in  the  probate  court.  No 
steps  appear  to  have  been  taken  to  have  either  of  the  wills 
probated  until  November  25,  1903,  when,  on  the  application 
of  appellee,  the  will  dated  September  25  was  admitted  to 
probate  and  letters  testamentary  issued  to  him.  From  the 
order  admitting  said  will  to  probate  Frank  W.  Stuke  ap- 
pealed to  the  circuit  court,  where,  upon  a  hearing,  that  court 
held  that  the  will  was  entitled  to  probate  and  entered  a  judg- 
ment accordingly,  from  which  judgment  this  appeal  is  pros- 
ecuted. 

In  the  view  we  take  of  this  case  it  will  not  be  necessary 
to  discuss  the  errors  assigned  upon  the  rulings  of  the  court 
in  refusing  to  admit  in  evidence  certain  documents  offered 
at  the  trial  by  appellant  to  show  what  had  been  done  with 
reference  to  the  property  of  the  testatrix  after  her  death  and 
before  the  will  was  admitted  to  probate  and  letters  testa- 
mentary issued.  The  rights  of  the  parties  here  depend  en- 
tirely upon  whether  the  contestant  offered  any  comeptent 
evidence  on  the  trial  to  invalidate  the  will. 

The  second  section  of  the  chapter  on  wills  (Hurd's  Stat. 
1905,  p.  2050,)  requires  that  wills  shall  be  witnessed  by  two 
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or  more  credible  persons,  "two  of  whom,  declaring  on  oath 
or  affirmation,  before  the  county  court  of  the  proper  county, 
that  they  were  present  and  saw  the  testator  or  testatrix  sign 
said  will,  testament  or  codicil,  in  their  presence,  or  acknowl- 
edge the  same  to  be  his  or  her  act  and  deed,  and  that  they 
believed  the  testator  or  testatrix  to  be  of  sound  mind  and 
memory  at  the  time  of  signing  or  acknowledging  the  same, 
shall  be  sufficient  proof  of  the  execution  of  said  will,  testa- 
ment or  codicil,  to  admit  the  same  to  record :  Provided,  that 
no  proof  of  fraud,  compulsion  or  other  improper  conduct  be 
exhibited,  which  in  the  opinion  of  said  county  court,  shall  be 
deemed  sufficient  to  invalidate  or  destroy  the  same." 

It  will  be  seen  from  the  section  of  the  statute  above 
quoted  in  part,  that  on  the  hearing  of  the  application  in  the 
county  court  to  admit  the  will  to  probate,  upon  the  subject 
of  the  testamentary  capacity  of  the  testator,  no  evidence  can 
be  heard  on  either  side  except  that  of  the  subscribing  wit- 
nesses to  the  will.  This  has  always  been  the  construction 
placed  upon  that  statute  by  this  court.  Andrews  v.  Black, 
43  111.  256;  Walker  v.  Walker,  2  Scam.  291;  O'Brien  v. 
Boniield,  213  id.  428. 

The  thirteenth  section  of  the  chapter  on  wills  reads  as 
follows:  "When  the  probate  of  any  will  and  testament 
shall  have  been  refused  by  any  county  court,  and  an  appeal 
shall  have  been  taken  from  the  order  or  decision  of  such 
court  refusing  to  admit  such  will  to  probate,  into  the  circuit 
court  of  the  proper  county,  as  provided  by  law,  it  shall  be 
lawful  for  the  party  seeking  probate  of  such  will,  to  support 
the  same,  on  hearing  in  such  circuit  court,  by  any  evidence 
competent  to  establish  a  will  in  chancery ;  and  in  case  pro- 
bate of  such  will  shall  be  allowed  on  such  appeal,  it  shall  be 
admitted  to  probate,  liable,  however,  to  be  subsequently  con- 
tested, as  provided  in  the  case  of  wills  admitted  to  probate 
in  the  first  instance."  The  fourteenth  section  provides  for 
appeals  from  the  order  of  the  county  court  allowing  or 
disallowing  probate  of  a  will  to  the  circuit  court  by  any 
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person  interested  in  the  will,  the  trials  of  such  appeals  to  be 
de  novo.  By  said  thirteenth  section,  where  the  appeal  is 
from  an  order  of  the  county  court  refusing  to  admit  the  will 
to  probate  "the  party  seeking  probate  of  such  will"  is  not 
limited  on  the  trial  of  such  appeal  to  the  subscribing  wit- 
nesses to  the  will,  but  may  support  the  same  "by  any  evi- 
dence competent  to  establish  a  will  in  chancery."  But  this 
section  has  no  application  to  the  contestants,  and  upon  the 
trial  of  the  appeal  they  are  still  limited,  on  the  subject  of  the 
testator's  mental  capacity  to  make  a  will,  to  the  subscribing 
witnesses.  (Illinois  Masonic  Orphans'  Home  v.  Gracy,  190 
111.  95;  Heirs  of  Crits  v.  Pierce,  106  id.  167;  In  re  Estate 
of  Arrowsmith,  206  id.  352.)  On  appeals  from  the  county 
court  to  the  circuit  court  from  an  order  admitting  a  will  to 
probate  the  rule  is  the  same  as  it  is  in  the  county  court,  and 
both  parties  are  confined,  on  the  subject  of  testamentary  ca- 
pacity, to  the  testimony  of  the  witnesses  to  the  will.  (Crow- 
ley V.  Crowley,  80  111.  469 ;  Weld  v.  Sweeney,  85  id.  50 ;  In 
the  Matter  of  Noble,  124  id.  266 ;  Hobart  v.  Hobart,  154  id. 
610.)  Upon  an  application  in  the  county  court  to  admit  the 
will  to  probate,  or  upon  an  appeal  from  an  order  of  said 
court  admitting  the  will  to  probate,  the  contestants  may  in- 
troduce any  competent  testimony  for  the  purpose  of  invali- 
dating the  will  on  the  ground  of  "fraud,  compulsion  or  other 
improper  conduct."  Andrews  v.  Black,  supra;  Duncan  v. 
Duncan,  23  111.  306 ;  Heirs  of  Critz  v.  Pierce,  supra. 

Appellant  and  his  brother,  Frederic  Frank  Stuke,  were 
the  only  children  of  a  deceased  brother  of  the  testatrix,  and 
would  have  inherited  from  her  had  she  died  intestate.  On 
the  trial  of  the  appeal  in  the  circuit  court  appellant  offered 
to  prove  by  himself,  his  brother,  Frederic  Frank  Stuke, 
and  each  of  their  wives,  that  during  all  of  the  24th  and  25th 
of  September  they  were  with  Mrs.  Link  a  great  deal  of  the 
time,  the  wives  of  the  Stukes  at  the  time  one  or  both  of  the 
wills  were  signed,  and  that  she  was  in  a  comatose  condition 
and  unable  to  recognize  any  one  or  to  transact  or  under- 
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stand  any  kind  of  business.  The  trial  court  held  these  wit- 
nesses were  incompetent  under  the  statute,  and  it  is  not 
seriously  insisted  by  appellant  that  this  was  erroneous.  The 
court  properly  held  them  to  be  incompetent  witnesses. 

Appellant  also  offered  to  prove  the  same  condition  of 
Mrs.  Link  on  the  days  mentioned,  by  Dr.  Hessert,  who 
treated  her  during  her  last  illness,  and  by  Oliver  Nelson  and 
his  wife,  each  of  whom  saw  her.  a  number  of  times  during 
those  days.  Counsel  for  appellant  stated  to  the  court:  **I 
offer  this  upon  the  ground  that  she  being  in  that  condition 
that  it  establishes  fraud, — one  of  the  elements  of  fraud  in 
the  execution  or  the  purported  execution  of  this  paper.  That 
is  the  ground  I  offer  it  on."  It  was  not  claimed  that  these 
witnesses  were  present  at  the  time  either  of  the  wills  was 
alleged  to  have  been  signed  by  Mrs.  Link.  The  trial  court 
held  the  testimony  incompetent  and  refused  to  allow  the 
witnesses  to  testify.  We  think  the  ruling  of  the  trial  court 
was  correct,  not  because  the  witnesses  were  not  present 
when  the  will  was  signed,  but  because  the  evidence  was  in- 
competent on  an  application  to  admit  the  will  to  probate, 
either  in  the  county  court  or  on  the  trial  on  appeal  to  the 
circuit  court.  It  is  not  claimed  the  unconscious  condition  of 
Mrs.  Link  was  produced  by  any  one  for  the  purpose  of  pro- 
curing the  will,  but  her  condition  appears  to  have  resulted 
from  her  disease.  The  "fraud"  permitted  to  be  proven  to 
invalidate  the  will  in  a  proceeding  to  admit  it  to  probate  was 
not  intended  to  embrace  the  testamentary  capacity  of  the 
testator.  It  relates  to  such  conduct  as  a  trick  or  device  by 
which  a  person  may  be  induced  to  sign  the  paper  under  the 
impression  it  is  something  else,  or  to  the  alteration  of  the 
will  after  it  is  signed,  or  the  substitution  of  another  paper 
for  part  of  the  will  after  it  has  been  signed,  and  matters  of 
like  character.  While  it  would  be  a  fraud  to  procure  a  sig- 
nature to  a  will  by  a  person  who  was  known  to  be  in  an  un- 
conscious condition  from  disease  and  incapable  of  voluntary 
and  intelligent  action,  it  is  not  the  character  of  fraud  in- 
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tended  by  the  statute.  If  it  were,  then  in  any  case  where  it 
was  claimed  the  testator  was  of  such  unsound  mind  as  to  be 
incapable  of  executing  a  will,  and  was  known  to  be  so  by 
the  witnesses  to  it,  it  would  authorize  a  full  investigation  in 
the  county  court,  upon  an  application  to  admit  the  will  to 
probate,  of  testamentary  capacity.  Determining  whether 
the  witnesses  knew  the  party  signing  the  will  was  insane  or 
of  unsound  mind  would  also  require  an  investigation  and 
determination  of  whether  the  party  was,  in  fact,  insane.  To 
prove  the  witnesses  knew  the  testator  had  not  sufficient 
mind  to  make  a  will  it  must  first  be  proven  that  he  did  not 
have  testamentary  capacity.  Manifestly  this  is  not  within 
the  meaning  of  the  statute  relating  to  the  procedure  in  the 
admission  of  wills  to  probate.  Th^  proponents  of  the  will 
are  bound  by  the  final  judgment  in  the  proceeding  to  admit 
it  to  probate.  If  that  judgment  is  against  the  will  they  have 
no  further  remedy.  But  this  is  not  so  with  the  contestants. 
They  are  not  concluded  by  the  judgment  in  the  proceeding 
to  admit  the  will  to  probate,  but  may,  within  the  time  lim- 
ited by  the  statute,  file  a  bill  in  chancery  to  contest  the  will, 
and  upon  the  hearing  in  that  proceeding  introduce  any  com- 
petent evidence  to  prove  unsoundness  of  mind  and  lack  of 
testamentary  capacity.  It  was  never  intended  that  the  con- 
testants should  be  permitted  in  the  county  court  to  offer  tes- 
timony, other  than  that  of  the  witnesses  to  the  will,  upon  the 
subject  of  testamentary  capacity,  and  then,  if  defeated,  re- 
litigate  the  same  question  by  a  bill  in  chancery.  The  thir- 
teenth section  of  the  statute  referred  to  expressly  confers 
the  right  upon  those  resisting  the  probate  of  the  will  to  con- 
test it  in  chancery  if  it  is  admitted  to  probate.  {Heirs  of 
Critz  v.  Pierce y  supra;  Andrews  v.  Black,  siipra.)  The  tes- 
timony offered  by  appellant  would  be  entirely  competent  on 
a  bill  in  chancery  to  contest  a  will.  It  was  not  competent  in 
a  proceeding  to  admit  the  will  to  probate,  and  the  court 
properly  refused  to  admit  it. 

The  judgment  is  affinned.  judgment  aMrmed. 

t28~Sl 
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Mary  C.  FitzgerrELL 

I  V. 

i  Young  Turner,  Admr. 

Opinion  Hied  October  23,  IQ06. 

1.  Executors  and  administrators — when  probate  court  may 
order  sale  of  land.  Where  a  decedent  is  seized  of  the  legal  or  equi- 
table title  to  land,  payment  for  which  has  not  been  completed  and 
cannot  be  made  by  the  estate  to  its  advantage,  the  probate  court, 
under  section  iii  of  the  Administration  act,  may  order  a  sale  of  the 
land;  but  the  purchaser  at  the  sale  merely  takes  the  place  of  the 
decedent  and  his  heirs,  and  is  entitled  to  a  conveyance  upon  pay- 
ment of  the  balance  due  on  the  purchase  price. 

2.  Same — what  constitutes  a  title  which  may  be  sold.  One  who 
has  been  for  many  years  in  possession  of  land  under  a  bond  for 
deed  has  a  title  which  may  be  sold,  under  section  iii  of  the  Admin- 
istration act,  even  though  the  notes  for  the  purchase  money  were 
not  paid  when  due,  where  the  bond  for  deed  has  not  been  forfeited 
and  payments  have  been  made  from  time  to  time,  which  were  ac- 
cepted as  payments  on  the  purchase  price. 

Writ  o^  Error  to  the  Probate  Court  of  St.  Clair  county ; 
the  Hon.  Frank  Perrin,  Judge,  presiding. 

J.  S.  FiTzGERRELi^  and  L.  D.  Turner,  for  plaintiff  in 
error. 

R.  H.  Horner,  for  defendant  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Claims  to  the  amount  of  $433  were  allowed  by  the  pro- 
bate court  of  St.  Clair  county  against  the  estate  of  Robert 
Colyier,  deceased,  who  died  intestate  on  January  15,  1903. 
Colyier  had  been  in  possession  of  three  lots  in  Lebanon,  in 
said  county,  for  a  period  of  thirty-five  years  as  purchaser 
under  a  bond  executed  by  Jonathan  Moore  to  him,  condi- 
tioned for  the  conveyance  of  said  lots  upon  payment  of  three 
promissory  notes  aggregating  $250,  with  interest  thereon. 
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the  bond  and  notes  being  dated  September  21,  1868.  Colyier 
had  made  payments  on  the  purchase  price  but  had  not  paid 
the  notes  in  full.  After  executing  the  bond  Jonathan  Moore 
made  a  conveyance  of  the  lots  to  his  daughter,  Mary  C, 
Fitzgerrell.  The  administrator  filed  his  petition  in  the  pro- 
bate court,  alleging  that  the  deceased  left  no  known  heirs  or 
widow  and  no  personal  estate,  and  that  he  died  seized  of  the 
equitable  title  to  the  lots,  and  asking  for  an  order  to  sell  said 
lots,  to  pay  the  debts  proved  against  the  estate.  Mary  C. 
Fitzgerrell  was  made  a  defendant,  together  with  the  un- 
known heirs  of  Colyier,  and  she  appeared  and  answered. 
Upon  a  hearing  the  court  found  the  facts  as  above  stated, 
and  that  there  was  due  to  Mary  C.  Fitzgerrell  on  December 
2>  1905?  $163.50  as  the  balance  of  the  purchase  price.  Mary 
C.  Fitzgerrell  sued  out  the  writ  of  error  in  this  case  and  asks 
to  have  the  decree  reversed  on  two  grounds :  First,  because 
Robert  Colyier  had  not  such  an  interest  in  the  lots  as  would 
authorize  the  sale  of  the  same  to  pay  debts ;  and  second,  be- 
cause said  sum  of  $163.50  was  allowed  to  her  as  a  claim 
against  the  estate,  although  she  filed  no  claim. 

Section  1 1 1  of  the  Administration  act  authorizes  the  pro- 
bate court  to  order  the  sale  of  real  estate  of  which  a  decedent 
is  seized  with  a  legal  or  equitable  title,  where  the  payment 
for  the  same  has  not  been  completed  and  the  estate  is  not 
able  to  make  complete  payment  with  advantage  to  the  estate. 
The  facts  of  this  case  bring  it  within  the  provisions  of  that 
section.  But  plaintiff  in  error  urges  that  Colyier  had  no 
equitable  interest  in  the  premises  for  the  reason  that  the 
bond  had  been  forfeited.  The  notes  were  not  paid  when 
due,  but  the  record  does  not  show  that  there  had  been  any 
forfeiture.  Colyier  had  been  in  possession  under  the  bond 
for  thirty-five  years,  and  had  been  making  payments  which 
were  accepted  as  payments  on  the  purchase  price.  The  items 
of  account  were  in  evidence  and  the  court  found  the  amount 
due,  and  there  is  no  complaint  that  the  amount  so  found 
was  not  correct 
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Plaintiff  in  error  says  that  the  balance  of  the  purchase 
price  was  allowed  as  a  seventh-class  claim  against  the  estate, 
and  that  she  can  only  share  pro  rata  with  other  claims,  which 
would  be  unjust.  This  is  a  misapprehension,  since  the  court 
did  not  make  any  allowance  against  the  estate  or  order  the 
claim  paid.  A  purchaser  at  the  sale  would  merely  take  the 
place  of  Robert  Colyier  and  his  heirs  and  would  be  entitled 
to  a  conveyance  from  plaintiff  in  error  upon  making  payment 
of  the  balance  of  the  purchase  price.  That  was  the  purpose 
of  finding  the  amount  that  was  due,  and  by  that  finding  the 
rights  of  the  parties  and  the  interest  of  the  estate  were  fixed 
and  determined. 

There  is  no  error  in  the  record,  and  the  decree  is  affirmed. 

Decree  afhrmed. 


Jami;S  Newman 

The  People  of  the  State  of  Illinois. 
Opinion  Hied  October  2jy  ipo6. 

1.  Rape — what  essential  to  conviction  of  assault  with  intent  to 
rape.  To  sustain  a  conviction  for  an  assault  with  intent  to  commit 
rape,  every  ingredient  of  the  crime  of  rape,  except  the  accomplish- 
ment of  that  crime,  must  be  proved  beyond  a  reasonable  doubt. 

2.  Same — proof  of  assault  and  persuasion  is  not  sufficient.  Proof 
of  an  assault,  and  of  indecent  and  even  violent  familiarity  in  an  at- 
tempt by  the  accused  to  persuade  the  female  to  yield  to  his  desires, 
is  not  sufficient  to  sustain  a  conviction  of  an  assault  with  intent  to 
rape,  unless  it  appears  the  accused  intended  to  accomplish  his  ob- 
ject regardless  of  the  will  of  the  female. 

3.  Same — what  does  not  sustain  conviction  of  assault  with  in- 
tent to  rape.  Proof  that  the  accused  attempted  to  persuade  the 
prosecutrix  to  yield  to  his  embraces,  and  that  after  her  statement 
that  she  would  call  for  help  he  "made  the  utmost  use  of  his  hands 
which  would  be  called  force,"  is  not  sufficient  to  sustain  a  convic- 
tion for  assault  with  intent  to  rape,  where  the  prosecutrix  further 
testified  that  the  accused,  upon  her  remonstrance,  stated  that  he 
could  "do  nothing  against  her  will,"  and  where  his  subsequent  ac- 
tions were  consistent  with  such  statement 
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Writ  ot  Error  to  the  City  Court  of  Alton;  the  Hon. 
J.  E.  DuNNEGAN,  Judge,  presiding. 

John  J.  Brenhoi^t,  for  plaintiff  in  error. 

Wii^UAM  H.  Stead,  Attorney  General,  Chari^es  E. 
Woodward,  and  J.  F.  Gii^i^ham,  State's  Attorney,  for  the 
People. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Plaintiff  in  error  was  convicted  in  the  city  court  of  Alton 
for  an  assault  with  intent  to  commit  rape  and  sentenced  to 
the  penitentiary. 

Plaintiff  in  error  was,  and  had  been  for  several  years 
prior  to  his  conviction,  labor  agent  of  the  Illinois  Glass  Com- 
pany. It  was  his  duty  to  hire  unskilled  labor  for  said  com- 
pany's plant  at  the  city  of  Alton.  A  short  time  prior  to  the 
alleged  offense  he  was  informed  by  Mrs.  Murphy,  who  was 
employed  as  a  domestic  in  the  house  of  Mrs.  Botts,  that  she 
had  met  the  prosecuting  witness,  Juanita  Dowdall,  in  Car- 
roUton  a  short  time  before  and  that  said  Juanita  Dowdall 
desired  to  get  employment  at  the  glass  works.  Plaintiff  in 
error  told  Mrs.  Murphy  to  inform  the  girl  if  she  came  he 
could  probably  get  her  employment,  and  Mrs.  Murphy  wrote 
her  to  that  effect.  Afterwards  Mrs.  Murphy  received  a  let- 
ter from  the  prosecutrix  that  she  would  come  to  Alton  on  the 
evening  of  the  17th  day  of  December,  1905,  and  requested 
Mrs.  Murphy  to  meet  her  at  the  depot,  which  she  did.  As 
the  two  women  were  leaving  the  depot  they  met  the  plaintiff 
in  error  and  Mrs.  Murphy  introduced  him  to  the  prosecutrix. 
Mrs.  Murphy  inquired  of  plaintiff  in  error  about  a  boarding 
house  for  prosecutrix,  and  he  accompanied  them  to  the  house 
of  William  Kerfis.  A  room  and  bed  were  procured  for  the 
prosecutrix  at  that  place,  and  at  her^-request  Mrs.  Murphy 
staid  with  her  there  all  night.  Plaintiff  in  error  did  not 
board  at  the  Kerfis  house,  and  it  is  not  claimed  he  did  any- 
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thing  improper  at  the  time  he  accompanied  the  two  women 
to  the  boarding  house.  The  next  night,  which  was  Decem- 
ber 1 8,  the  prosecutrix  staid  all  night  with  Mrs.  Murphy  at 
the  house  of  Mrs.  Botts,  where  Mrs.  Murphy  was  employed. 
On  the  following  day  she  returned  to  the  Kerfis  house.  She 
testified  that  in  the  afternoon  plaintiff  in  error  visited  her  at 
her  room,  and  this  is  the  occasion  when  it  is  claimed  the 
offense  was  committed.  The  prosecutrix  testified  plaintiff 
in  error  sat  on  the  bed  by  her  and  asked  her  if.  she  didn't 
want  to  be  his  sweetheart;  that  she  told  him  no,  and  he 
asked  her  if  she  would  like  to  be  his  friend ;  that  she  told 
him  she  would,  and  in  reply  to  some  vulgar  language  from 
him  she  said  she  wouldn't  do  anything  indecent  for  any- 
body's friendship.  She  testified  he  then  "took  his  coat  off 
and  laid  his  left  arm  around  my  shoulder,  then  threw  me 
back;  first  he  got. up  and  let  the  window  shade  down;  I 
says,  'I  thank  you,  I  will  not  have  that;'  he  put  me  back 
there  and  rubbed  up  against  me ;  then  he  put  his  arm  around 
me  and  pulled  me  back  on  the  bed  and  reached  for  my  feet ; 
I  immediately  told  him  I  would  call  help,  and  he  says,  *Of 
course  I  can  do  nothing  against  your  will  ;*  nevertheless  he 
tried,  and  made  the  utmost  use  of  his  hands  which  would  be 
called  force."  The  evidence  shows  there  were  a  number  of 
persons  in  the  house  at  the  time  and  no  outcry  was  made  by 
the  prosecutrix,  nor  did  she  tell  anyone  of  the  alleged  assault 
nor  make  any  complaint  against  plaintiff  in  error  for  more 
than  two  months,  when  she  caused  his  indictment  by  the 
grand  jury  in  the  city  court.  Plaintiff  in  error  denied  ever 
visiting  the  prosecutrix  or  being  in  her  room,  and  the  testi- 
mony of  two  other  witnesses  corroborated  his  denial  of  be- 
ing in  her  room  at  the  time  and  on  the  occasion  she  says  the 
assault  occurred. 

But  taking  the  testimony  of  the  prosecuting  witness  alone 
it  would  not  establish  the  guilt  of  the  plaintiff  in  error  of  the 
crime  charged,  beyond  a  reasonable  doubt.  To  warrant  a 
conviction  for  an  assault  with  intent  to  commit  rape  the 
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proof  must  establish,  beyond  a  reasonable  doubt,  every  in- 
gredient of  the  crime  of  rape  except  the  accomplishment  of 
that  crime.  "The  proof  must  show,  beyond  a  reasonable 
doubt,  the  unlawful  attempt  which  constitutes  an  assault 
with  an  intention  to  have  carnal  knowledge  of  the  female 
forcibly  and  against  her  will.  There  must  be  an  intention 
to  use  such  force  as  may  be  necessary  to  accomplish  the  ob- 
ject." (Franey  v.  People,  210  111.  206.)  "To  establish  the 
crime  it  must  appear  from  the  evidence,  not  merely  that 
there  was  an  assault, — ^not  merely  that  the  prisoner  was 
trying  to  persuade  the  prosecutrix  to  yield  to  his  embraces, 
— ^but  that  his  intention  was,  if  it  became  necessary,  to  force 
a  compliance  with  his  desire  at  all  events  and  regardless  of 
any  resistance  made  by  his  victim.  *  *  *  It  must  appear 
that  he  intended  to  use  whatever  amount  of  force  was  nec- 
essary to  overcome  her  resistance  and  compel  her  to  submit 
to  his  passion."  (Stevens  v.  Peopk,  158  111.  iii.)  In  both 
cases  above  cited  it  was  held  that  evidence  that  defendant 
was  guilty  of  indecent  and  even  violent  familiarity  with  the 
prosecutrix  in  an  effort  to  induce  her  to  yield  to  his  em- 
braces, if  such  evidence  fell  short  of  showing,  beyond  a  rea- 
sonable doubt,  that  he  intended  to  accomplish  his  purpose 
by  force  and  against  her  will,  was  insufficient  to  prove  guilt 
of  an  assault  with  intent  to  commit  rape.  The  intent  may  be 
shown  by  the  declarations  of  the  accused  or  it  may  be  in- 
ferred from  his  acts  and  conduct  at  the  time.  (Lathrop  v. 
People,  197  111.  169.)  According  to  the  testimony  of  the 
prosecutrix  the  conduct  of  plaintiff  in  error  was  most  outra- 
geous, but  we  do  not  see  how  it  can  be  said  to  establish  his 
guilt  of  the  charge  of  attempting,  by  force  and  against  her 
will,  to  compel  her  to  submit  to  his  passion.  It  is  true,  she 
testified  he  "made  the  utmost  use  of  his  hands  which  would 
be  called  force."  That  is  a  mere  conclusion.  In  detailing  his 
acts  they  fall  short  of  proving  that  he  used  such  force  as 
showed,  beyond  a  reasonable  doubt,  that  he  intended  to  com- 
pel her  to  submit  to  him  whether  she  was  willing  or  not.  As 
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we  have  before  stated  there  were  other  persons  in  the  house, 
and  according  to  the  prosecutrix's  testimony,  at  her  first 
intimation  that  she  would  call  for  help  plaintiff  in  error 
desisted  and  said  he  could  do  nothing  against  her  will.  If 
what  he  said  had  been  wholly  inconsistent  with  what  he  did 
on  that  occasion  it  could  not  relieve  him  from  liability,  but 
it  was  not  inconsistent  with  his  acts  and  conduct.  More- 
over, there  was  evidence  tending  to  prove  a  motive  of  the 
prosecutrix  for  desiring  to  punish  plaintiff  in  error.  Mrs. 
Murphy  testified  that  on  the  morning  after  the  prosecutrix 
had  staid  with  her  at  Mrs.  Botts'  house  all  night,  Mrs.  Botts 
discovered  five  dollars  had  been  taken  from  her  pocket  book. 
It  was  suspected  that  the  prosecutrix  was  guilty  of  taking 
it,  and  Mrs.  Murphy  reported  it  to  plaintiff  in  error  and 
requested  him  to  ask  the  prosecutrix  if  she  had  it.  In  the 
afternoon  of  that  day  Mrs.  Murphy  testified  she  went  to  the 
house  where  the  prosecutrix  was  staying  and  while  she  was 
there  plaintiff  in  error  came.  Mrs.  Murphy,  plaintiff  in 
error  and  William  Bell,  who  claims  to  have  been  present, 
testify  that  when  the  subject  of  the  missing  five  dollars  was 
mentioned  the  prosecutrix  admitted  taking  it,  and  said  she 
had  spent  part  of  it  for  a  pair  of  shoes  and  had  paid  the  bal- 
ance of  it  for  board.  These  witnesses  testify  it  was  there 
arranged  that  Mrs.  Murphy  should  pay  Mrs.  Botts  the  five 
dollars,  that  the  prosecutrix  should  go  to  work  at  the  glass 
plant  at  seventy-five  cents  per  day  and  give  Mrs.  Murphy 
an  order  against  her  wages  for  the  payment  of  the  five  dol- 
lars in  installments  of  $2.50  each,  and  that  the  prosecutrix 
signed  an  order  at  that  time  for  that  purpose.  Mrs.  Murphy 
testified  that  the  prosecutrix  told  her  afterwards  she  would 
get  even  with  plaintiff  in  error  for  coming  down  to  see  her 
about  the  five  dollars. 

In  view  of  all  the  evidence  we  are  not  satisfied  to  ap- 
prove this  judgment  of  conviction.  While  it  is  true  the  jury 
are  the  judges  of  the  weight  of  the  evidence  in  criminal 
cases,  yet  the  law  confers  on  this  court  the  power,  and  makes 
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it  its  duty,  to  reverse  a  judgment  of  conviction  where  the 
evidence  shows  such  conviction  to  have  been  erroneous. 
Mooney  v.  People,  1 1 1  111.  388 ;  Keller  v.  People,  204  id.  604. 
The  judgment  of  the  city  court  of  Alton  is  reversed  and 
the  cause  remanded.  Reversed  and  remanded. 


Thk  Hartford  Life  Insurance  Company 

V. 

Nicholas  J.  Sherman  et  al. 
Opinion  filed  October  23,  ipod. 

1.  Instructions — instruction  need  not  include  theory  of  oppo- 
site party  as  to  the  facts.  It  is  not  necessary  that  the  instructions 
on  one  side  include  the  theory  of  the  opposite  party  as  to  the  facts. 

2.  Principai,  and  agent — when  representations  of  an  agent  are 
binding  on  principal.  Where  the  agent  of  an  insurance  company  is 
entrusted  with  checks  and  receipts  for  the  purpose  of  settling  a 
death  claim,  the  agent's  representations,  declarations  and  admissions 
in  closing  up  the  transaction,  if  made  at  the  same  time  and  consti- 
tuting a  part  of  the  res  gestce,  are  binding  upon  the  company. 

3.  Appeals  and  errors — question  not  raised  in  trial  court  can 
not  be  raised  on  appeal.  A  question  involving  the  rights  of  the  par- 
ties which  is  not  raised  in  any  manner  in  the  trial  court  cannot  be 
raised  on  appeal. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Kendall  county;  the  Hon.  Charles  A.  Bishop,  Judge, 
presiding. 

John  Fitzgerald,  and  Kraus,  Alschuler  &  Holden, 
for  appellant. 

Darnell  &  Lawbaugh,  and  George  M.  Popham,  for 
appellees. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Appellant,  the  Hartford  Life  Insurance  Company,  being 
indebted  to  appellees,  Nicholas  J.  Sherman  and  Mary  A. 
Sherman,  his  wife,  in  the  sum  of  $4000  upon  a  policy  of 
insurance  upon  the  life  of  their  deceased  son,  Ray  Sherman, 
sent  by  mail  to  its  agent,  Peter  Becker,  at  Somonauk,  who 
solicited  and  obtained  the  insurance,  two  checks  for  $2000 
each,  payable,  one  of  them,  to  the  order  of  Mary  A.  Sher- 
man and  the  other  to  the  order  of  Nicholas  J.  Sherman,  and 
two  receipts  for  $2000  each,  to  be  signed  by  them,  respect- 
ively. By  the  letter  the  agent  was  advised  that  the  receipts 
must  be  signed  and  the  policy  surrendered  before  the  deliv- 
ery of  the  checks,  and  that  claims  were  paid  through  agents 
as  a  favor  to  them  to  aid  them  in  soliciting  new  business, 
and  therefore  they  were  not  allowed  to  make  any  charge 
for  expenses  against  the  claimant  or  the  company.  On 
October  14,  1901,  Becker  went  in  the  morning  to  a  bank 
at  Somonauk  and  exhibited  the  two  unendorsed  checks  and 
said  that  he  was  going  out  to  fix  up  the  matter  with  the 
Shermans.  He  said  he  would  take  the  checks  out  and  get 
them  endorsed  and  return  them  to  the  bank,  and  thereup- 
on the  bank  gave  him  two  drafts  for  $1000  each  on  the 
First  National  Bank  of  Chicago  and  $1859  in  cash.  He 
went  to  the  farm  of  the  Shermans,  about  fourteen  miles 
from  Somonauk,  and  told  them  that  he  had  come  to  settle 
up  the  insurance  matter  for  the  company.  As  a  result  of  his 
negotiations  with  them  he  gave  to  each  of  them  one  of  the 
drafts  of  the  Somonauk  bank  for  $1000,  one-half  of  the 
amount  due  them.  He  had  secured  from  them  insurance  on 
another  son,  Earle  Sherman,  for  $5000,  and  the  first  pre- 
mium amounted  to  $141.  This  premium  was  credited  on 
the  amount  due  from  the  insurance  company,  and  Becker 
gave  to  Nicholas  J.  Sherman  a  note,  signed  by  himself,  for 
$1859,  payable  to  the  order  of  said  Nicholas  J.  Sherman 
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four  and  one-half  months  after  date,  with  interest  at  five 
and  one-half  per  cent.  He  then  returned  to  the  bank  and  de- 
posited to  his  own  credit  the  two  checks  for  $2000  each  sent 
to  him  to  settle  the  claim,  and  each  bore  the  apparent  en- 
dorsement of  the  payee.  The  next  day  he  mailed  to  the  in- 
surance company  a  letter  enclosing  the  policy  for  $4000  and 
the  two  receipts  sent  him  by  the  company  for  $2000  each, 
one  of  which  purported  to  have  been  signed  by  Mary  Sher- 
man and  the  other  by  Nicholas  J.  Sherman.  The  insurance 
company  paid  the  checks  sent  by  it  to  Becker,  and  the  drafts 
of  the  Somonauk  bank  were  paid.  The  note  for  $1859  signed 
by  Becker  was  not  paid,  and  this  suit  was  brought  in  the  cir- 
cuit court  of  Kendall  county  by  appellees,  against  appellant, 
to  recover  the  balance  alleged  to  be  unpaid  on  the  policy. 
There  was  a  verdict  for  appellees,  followed  by  a  judgment, 
which  was  affirmed,  on  appeal,  by  the  Appellate  Court  for 
the  Second  District. 

The  plaintiffs,  in  their  testimony  at  the  trial,  denied  that 
they,  or  either  of  them,  endorsed  the  checks  for  $2000  each 
or  signed  the  receipts  running  to  the  defendant.  Their  tes- 
timony was  to  the  effect  that  Becker  told  them  the  defend- 
ant could  not  pay  the  whole  policy  at  that  time;  that  it 
could  only  pay  $2000  and  had  only  sent  that  amount  to  him ; 
that  it  had  had  heavy  losses,  was  pressed  for  money  and 
wanted  a  little  time;  that  he  thereupon  produced  the  two 
drafts  of  the  Somonauk  bank  for  $1000  each  and  a  receipt 
for  $4000;  that  Nicholas  J.  Sherman  asked  how  it  was 
that  the  receipt  was  drawn  for  $4000  when  only  $2000  was 
paid ;  that  Becker  quieted  his  apprehensions  by  telling  him 
that  the  policy  must  be  surrendered  and  the  receipt  given 
before  he  could  do  anything  about  a  settlement,  and  that  it 
would  be  all  right  and  he  would  see  that  the  company  paid 
the  balance;  that  Nicholas  J.  Sherman  asked  Becker  what 
he  would  have  to  show  that  the  company  owed  him,  and 
Becker  said  that  he  would  give  his  note ;  that  Becker  told 
both  the  Shermans  that  the  note  would  be  all  right  and 
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would  be  just  as  much  the  note  of  the  Hartford  Life  Insur- 
ance Company  as  though  the  officers  themselves  signed  it; 
that  Nicholas  J.  Sherman  then  signed  the  receipt  for  $4000, 
and  Becker,  having  secured  the  receipt  and  the  policy,  was 
about  leaving  when  Sherman  said  that  he  must  have  some- 
thing to  show  that  the  company  owed  him ;  that  Becker  then 
figured  the  balance  after  deducting  the  first  premium  of  $141 
on  the  other  policy;  that  Sherman  then  produced  a  blank 
note  and  filled  it  up  for  that  sum  and  Becker  signed  it,  and 
that  Becker  said  if  they  wanted  the  money  before  it  was 
due,  to  write  and  let  him  know  and  he  would  see  that  the 
Hartford  Life  Insurance  Company  paid  it.  There  was  no 
contradictory  evidence  as  to  the  representations  of  Becker 
or  what  occurred  at  the  farm,  but  there  were  letters  from 
Nicholas  J.  Sherman  to  Becker,  at  Makanda,  Illinois,  tend- 
ing to  prove  that  the  plaintiffs  looked  to  him  personally  for 
payment  of  the  note.  The  other  evidence  for  the  defendant 
consisted  of  the  opinions  of  witnesses  that  the  alleged  signa- 
tures of  the  Shermans,  which  they  had  denied,  were  genu- 
ine, and  the  testimony  of  one  of  the  witnesses  to  handwriting 
that  Mr.  Sherman  admitted  the  signature  to  the  $2000  re- 
ceipt, purporting  to  be  signed  by  him,  to  be  genuine.  Sher- 
man and  his  attorney  both  denied  that  such  an  admission 
was  made. 

Counsel  for  both  parties  have  argued  at  great  length  the 
controverted  questions  of  fact,  one  side  contending  that  the 
verdict  was  against  the  clear  preponderance  of  the  evidence 
and  the  other  insisting  that  it  was  fully  justified  by  the  evi- 
dence, and  but  a  small  part  of  either  argument  pertains  to 
any  matter  cognizable  in  this  court.  The  question  whether 
the  finding  of  the  jury  was  against  the  weight  of  the  evi- 
dence has  been  finally  settled  by  the  judgment  of  the  Appel- 
late Court. 

The  court  gave  at  the  request  of  the  plaintiffs  three  in- 
structions. The  third,  which  related  to  the  measure  of  dam- 
ages, is  not  objected  to,  but  it  is  contended  that  the  first  and 
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second  were  wrong.  The  first  stated  at  considerable  length 
the  things  which  it  was  necessary  for  the  plaintiffs  to  prove 
in  order  to  recover,  and  one  of  the  things  to  be  proved  was 
that  the  defendant  had  not  paid  to  the  plaintiffs  more  than 
$2141.  It  is  argued  that  this  clause  was  misleading  because 
the  payment  was  made  in  two  checks  of  $2000  each  and  not 
in  money,  and  was  made  through  Becker  and  not  directly 
to  the  plaintiffs.  We  do  not  see  how  the  jury  could  have 
supposed  from  this  instruction  that  if  payment  was  made  in 
the  checks  and  through  Becker  it  was  not  a  payment. 

It  is  further  contended  that  the  instruction  was  errone- 
ous in  requiring  the  jury  to  believe,  in  order  to  defeat  a  re- 
covery, that  the  plaintiffs  knowingly  and  understandingly 
executed  and  delivered  a  release  and  satisfaction  of  their 
claim  without  fraud  of  the  defendant  or  its  agent.  It  is 
said  that  even  if  the  Shermans  never  knowingly  signed  the 
receipts  or  delivered  them,  yet  if  they  made  an  arrangement 
with  Becker  whereby  they  took  his  personal  note  there 
would  be  no  right  of  recovery.  It  may  be  that  there  would 
have  been  some  basis  for  this  criticism  if  no  other  instruc- 
tions had  been  given,  but  the  tenth  instruction  given  at  the 
request  of  the  defendant  informed  the  jury  as  to  the  law  if 
the  jury  believed,  from  the  evidence,  that  the  plaintiffs  used 
part  of  the  .proceeds  of  the  insurance  policy  by  loaning  the 
same  to  Becker.  It  is  not  necessary  that  the  instructions  on 
one  side  shall  include  the  theory  of  the  opposite  party  as  to 
the  fact^,  and  it  was  therefore  unnecessary  that  the  instruc- 
tions asked  by  the  plaintiffs  should  include  the  theory  that 
Becker  borrowed  the  money  of  them  or  was  to  account  per- 
sonally to  them  for  the  balance  unpaid. 

Another  objection  to  the  instruction  is  that  it  assumed 
that  Becker  was  defendant's  agent.  There  was  no  such  as- 
sumption in  the  instruction.  But  if  it  should  be  conceded 
that  there  was,  it  would  not  be  erroneous  on  that  account, 
since  the  fact  that  Becker  was  defendant's  agent  in  obtain- 
ingf  whatever  receipt  was  obtained  was  proved  and  not  dis- 
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puted.  The  receipts  which  defendant  insisted  were  signed 
were  sent  to  Becker  for  the  purpose  of  obtaining  the  signa- 
tures and  the  checks  with  which  to  make  payment  were  en- 
trusted to  him,  and  the  rule  is,  that  where  the  acts  of  an 
agent  will  bind  his  principal,  his  representations,  declara- 
tions and  admissions  respecting  the  subject  matter  will  also 
bind  the  principal  if  made  at  the  same  time  and  constituting 
a  part  of  the  res  gestae.  (Story  on  Agency,  sec.  134;  Lin- 
blotn  V.  Ramsey,  75  111.  246 ;  i  Am.  &  Eng.  Ency.  of  Law, 
— 2d  ed. — 1 141.)  If  any  false  representations  were  made 
by  Becker  in  executing  the  authority  conferred  upon  him, 
such  representations  were  binding  on  the  defendant.  The 
fact  that  Becker  was  the  agent  of  defendant  in  making  pay- 
ments was  not  disputed,  but  the  claim  of  the  defendant  was 
that  his  false  representations  and  fraudulent  acts  were  unau- 
thorized because  not  within  the  scope  of  his  agency. 

Counsel  also  say  that  the  instruction  omits  from  the 
hypothesis  of  fact  the  endorsement  by  appellees  of  the  two 
drafts  for  $2000  each,  and  shifts  the  burden  of  proof  as  to 
them.  It  was  not  a  part  of  plaintiffs'  theory  of  the  case  that 
they  made  the  endorsements  which  they  denied,  and  the 
instruction  did  not  attempt  to  advise  the  jury  as  to  the  bur- 
den of  proof.  The  third  instruction  asked  by  the  defendant 
and  given,  informed  the  jury  that  fraud  is  never  presumed, 
and  that  fraud  of  an  agent  is  never  imputed  to  the  principal 
unless  committed  under  the  direction  of  the  principal  or 
within  the  scope  of  the  agent's  authority.  Thirteen  instruc- 
tions were  given  at  the  instance  of  the  defendant,  which 
fully  covered  every  defense  claimed  by  it.  The  jury  were 
advised  that  if  Becker  made  fraudulent  and  untruthful  state- 
ments and  representations,  defendant  was  not  responsible 
for  them  nor  bound  thereby  unless  made  within  the  scope 
of  his  agency;  that  he  could  bind  the  principal  only  when 
acting  within  the  scope  of  his  authority ;  that  a  person  deal- 
ing with  an  agent  does  so  at  the  risk  of  being  required  to 
show  that  the  agent  has  the  authority  to  do  the.  particular 
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thing  which  he  assumes  to  do  as  agent ;  that  if  Becker  was 
not  authorized  to  make  the  false  and  fraudulent  represen- 
tations alleged  and  his  conduct  was  not  such  as  to  justify 
plaintiffs  in  believing  that  he  had  authority  to  make  them, 
the  defendant  was  not  bound,  and  that  if  Nicholas  J.  Sher- 
man executed  the  receipt  in  full  and  knew  that  it  was  a  re- 
ceipt and  release,  the  jury  had  no  right  to  find  a  verdict  in 
favor  of  plaintiffs,  or  either  of  them,  and  in  such  a  case  the 
verdict  should  be  in  favor  of  defendant. 

The  second  instruction  given  at  the  request  of  the  plain- 
tiffs related  to  the  legal  effect  of  taking  the  note  of  a  third 
party  by  a  creditor,  and  it  is  conceded  that  in  ordinary  cases 
the  instruction  would  be  correct.  The  instruction  was  not, 
perhaps,  strictly  applicable  to  the  case  made  by  the  plaintiffs, 
since  they  both  testified  that  the  note  was  given  and  taken 
as  the  note  of  the  company  under  the  assurance  that  it  bound 
the  defendant  to  the  same  extent  as  if  executed  by  one  of  its 
officers.  We  do  not  think,  however,  that  the  instructions, 
viewed  as  a  whole,  were  unfavorable  to  the  defendant  or 
that  they  afford  any  ground  for  reversing  the  judgment. 

The  last  point  stated  in  the  brief  of  the  counsel  for  ap- 
pellant is,  that  if  the  plaintiffs,  or  one  of  them,  executed  and 
delivered  a  release  of  the  cause  of  action  it  could  not  be  set 
aside  in  a  court  of  law  and  that  chancery  alone  would  have 
jurisdiction  to  set  it  aside.  That  question  was  not  raised  in 
any  manner  in  the  trial  court.  If  the  doctrine  invoked  has 
any  application  to  a  receipt  which  is  admitted  to  be  genuine, 
it  could  not  be  availed  of  here  for  the  first  time,  and  in  this 
case  plaintiffs  claimed  that  the  receipts  were  not  signed  by 
them  or  either  of  them. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

Farmer  and  Vickers,  JJ.,  took  no  part  in  the  decision 
of  this  case. 
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John  H.  Burch 

V. 

\  Wii^iyiAM  L.  Cohen. 

Opinion  filed  October  23,  ipo6. 

1.  Triai, — stipulation  fairly  made  is  binding.  A  stipulation,  in 
ejectment,  by  which  the  parties  agree  to  submit  the  question  of  the 
disputed  boundary  line  to  three  competent  surveyors,  whose  finding 
shall  be  entered  as  the  judgment  of  the  court,  is  binding  upon  the 
parties,  where  no  attempt  is  made  to  show  that  the  surveyors  were 
incompetent  or  acted  fraudulently. 

2.  Same — when  rules  governing  arbitration  apply.  Where  the 
parties  to  an  ejectment  suit  agree  to  submit  the  question  of  the  dis- 
puted boundary  line  to  competent  surveyors,  whose  finding  shall  be 
entered  as  the  judgment  of  the  court,  tlie  rules  governing  arbitra- 
tion will  largely,  if  not  entirely,  control  the  decision. 

Appeai.  from  the  Circuit  Court  of  Randolph  county; 
the  Hon.  B.  R.  Burroughs,  Judge,  presiding. 

A.  G.  Gordon,  and  John  B.  Noei*,  for  appellant. 

WiLUAM  M.  ScHuwERK,  for  appellee. 

Mr,  Justice  Carter  delivered  the  opinion  of  the  court : 

Appellee  brought  suit  in  ejectment  against  appellant 
and  others  as  to  certain  lands  in  Randolph  county.  When 
the  issues  were  made  up,  a  jury  was  waived  and  the  cause 
was  submitted  to  the  court.  At  the  March  term,  1905,  on 
a  hearing,  the  circuit  court  entered  judgment  in  favor  of 
the  plaintiff.  On  motion  for  new  trial  the  judgment  was 
set  aside  on  condition  of  payment  of  costs  by  defendants 
within  a  year.  At  the  September  term,  in  190^  the  par- 
ties stipulated,  in  writing,  that  the  location  of  a  disputed 
boundary  line  which  would  decide  the  ownership  of  the 
land  in  question  should  be  settled  by  three  competent  sur- 
veyors, one  to  be  selected  by  each  of  the  parties  and  the 
third  to  be  selected  by  the  two  so  chosen;   that  these  sur- 
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veyors  should  make  a  survey  of  the  land  in  controversy; 
that  "the  said  surveyors  shall  find  the  government  comer 
on  what  is  known  as  the  'Bluff  line,'  and  in  finding  the  same 
shall  go  as  far  up  as  the  north-east  corner  of  survey  361,  or 
as  much  further  as  may  be  necessary  for  the  purpose  of 
finding  a  true  government  corner  on  the  said  line,  and  when 
so  found  shall  run  the  said  line  according  to  the  government 
field  notes,  *  *  *  and  when  they  have  so  located  the  said 
line  they  shall  cause  the  same  to  be  properly  marked  and 
shall  make  a  plat  thereof  in  the  same  manner  as  required 
by  law,  and  report  the  same  to  this  court,  and  the  said  court, 
at  the  March  term,  1906,  shall  enter  the  judgment  in  the 
above  entitled  cause  according  to  said  location."  The  three 
surveyors  having  been  chosen  located  the  line.  They  made 
a  report,  signed  by  all  three  jointly,  including  therein  a  plat. 
Exceptions  were  filed  to  this  report  and  plat  by  the  defend- 
ants, and  at  the  March  term,  1906,  a  hearing  was  had  at 
which  time  defendants  attempted  to  show  by  the  evidence 
of  one  of  the  surveyors,  and  other  testimony,  that  the  line 
was  not  run  in  accordance  with  the  stipulation.  The  court, 
after  the  hearing,  entered  an  order  in  accordance  with  the 
stipulation,  adopting  the  line  shown  in  said  report  and  plat 
and  finding  that  the  plaintiff  was  the  owner  of  the  disputed 
premises  and  entitled  to  possession. 

We  do  not  care  to  discuss  the  point  made  by  appellee 
that  exceptions  were  not  properly  taken  to  the  entry  of  the 
judgment  herein,  but  prefer  to  decide  the  case  on  its  merits. 
The  parties  entered  into  a  stipulation  that  the  line  should 
be  run  by  three  competent  surveyors,  and  that  on  their  re- 
porting to  the  court  judgment  should  be  entered  in  accord- 
ance with  the  survey.  We  have  read  the  entire  record  and 
examined  carefully  the  two  plats  introduced  in  evidence. 
No  attempt  has  been  made  by  appellant  to  show  that  either 
of  the  surveyors  was  incompetent,  or  that  they,  or  either  of 
them,  acted  fraudulently.  The  only  point  claimed  is  that 
they  did  not  proceed  in  accordance  with  the  stipulation.    It 
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is  true,  one  of  the  surveyors  testified  on  the  hearing  before 
the  court  in  a  manner  that  indicated  that  he  was  not  entirely 
satisfied  as  to  all  points  located  by  the  survey  made  by  him- 
self and  his  two  associates,  but  there  is  nothing  in  his  tes- 
timony to  indicate  that  he  did  not  believe  that  the  final 
conclusion  reached  by  the  three  was  correct 

Appellee  insists  that  these  surveyors  acted  as  arbitra- 
tors, and  that  an  arbitrator  is  not  a  competent  witness  to 
overthrow  his  own  award.  (Stone  v.  Atwood,  28  111.  30; 
Claycomb  v.  Butler,  36  id.  100.)  Appellant  argues  that  this 
is  not  an  arbitration,  and  that  therefore  the  rules  governing 
awards  made  by  arbitrators  cannot  apply.  Without  doubt 
there  can  be  a  specific  stipulation,  after  suit  is  begtin,  to  sub- 
mit the  question  pending  between  the  parties  to  arbitration. 
If  this  is  done,  the  rules  governing  arbitration  will  in  a  large 
measure,  if  not  entirely,  control  the  decision.  (VanWinkle 
V.  Beck,  2  Scam.  488;  Prink  v.  Ryan,  3  id.  322;  Rogers 
V.  H olden,  13  111.  293;  Shirk  v.  Trainer,  20  id.  302.)  In 
Cunningham  v.  Craig,  53  111.  252,  after  the  issues  were 
made  up  and  the  matter  referred  to  a  master  to  state' an 
account,  the  parties  agreed  to  submit  the  entire  matter  in 
difference  to  three  persons  as  arbitrators  and  that  the  court 
should  enter  a  decree  according  to  this  award.  In  that  case 
the  arbitrators  made  the  award  and  the  court  entered  an 
order  in  accordance  with  such  finding;  on  appeal  this  court 
sustained  the  decree  of  the  trial  court.  In  principle  the 
points  at  issue  in  that  case  were  the  same  as  those  here  in- 
volved. The  parties  here,  by  their  own  act,  submitted  the 
disputed  boundary  line  to  a  survey  to  be  made  by  three  sur- 
veyors. We  find  nothing  to  indicate  that  the  survey  so 
made  is  not  accurate.  Be  that  as  it  may,  they  stipulated 
that  the  finding  of  the  surveyors  should  be  entered  as  the 
judgment  of  the  court.  In  all  fairness  that  stipulation  is 
binding  upon  the  parties,  and  the  trial  court  rightly  entered 
judgment  according  to  the  stipulation. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  aMrmed. 
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Robert  B.  Wallace 

V, 

Lana  Bozarth. 
Opinion  filed  October  2j,  ipo6. 

1.  Witi.s — when  will  passes  life  estate  to  widow,  A  clause  of 
a  will  reading,  "all  the  rest  and  residue  of  my  property  ♦  ♦  ♦  I 
give,  devise  and  bequeath  absolutely  and  in  fee  simple  to  my  wife, 
Samantha  Poole,  for  life,  after  her  death  to  be  equally  divided  be- 
tween my  three  heirs,"  naming  them,  passes  only  a  life  estate  to 
the  widow  with  remainder  to  the  named  heirs.  {Burton  v.  Gagnon, 
i8o  111.  345,  explained.) 

2.  Sams — when  devise  for  life  does  not  carry  power  of  disposi- 
tion. A  devise  for  life  with  a  limitation  over  after  the  life  estate 
does  not  carry  with  it  a  power  of  disposition  or  alienation  where 
the  will  does  not  purport  to  give  such  power. 

3.  Assumpsit — what  does  not  excuse  liability  upon  ground  of 
agency.  One  who  participates  in  the  settlement  of  an  estate  with 
knowledge  of  the  terms  of  the  will,  and  who  distributes  money  to 
himself  and  his  brothers  and  sisters  which  he  knows  belongs  to  the 
remainder-men  named  in  the  will,  cannot  excuse  himself  from  lia- 
bility, when  sued  in  assumpsit,  upon  the  ground  that  he  was  merely 
acting  as  agent  for  the  life  tenant,  his  mother,  and  was  only  carry- 
ing out  her  directions. 

Writ  oif  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Morgan  county;  the  Hon.  O.  P.  Thompson, 
Judge,  presiding. 

William  A.  Crawley,  for  plaintiff  in  error. 

John  A.  Bellatti,  and  George  W.  Covert,  for  de- 
fendant in  error. 

Mr.  Justice  CarTwright  delivered  the  opinion  of  the 
court: 

Samuel  Poole,  a  resident  of  Gage  county,  Nebraska, 
died  on  June  26,  1901,  leaving  a  will  which  contained  the 
following  provision : 
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''Third — All  the  rest  and  residue  of  my  property,  real, 
personal  or  mixed  wheresoever  situated  which  I  now  own 
or  may  hereafter  acquired  of  which  I  shall  die  seized  or  pos- 
sessed I  give,  devise  and  bequeath  absolutely  and  in  fee  sim- 
ple to  my  wife,  Samantha  Poole,  for  life,  after  her  death 
to  be  equally  divided  between  my  three  heirs,  William  B. 
Poole,  Mary  Vannier,  and  Lana  Bozarth." 

Samuel  Poole  had  been  married  thr^e  times  and  one  child 
of  each  marriage  survived  him.  They  were  the  persons  named 
in  the  will  as  his  three  heirs.  The  widow,  Samantha  Poole, 
who  also  survived  him,  was  named  as  executrix.  The  will 
■was  admitted  to  probate  in  the  county  court  of  Gage  county 
and  letters  testamentary  were  issued  to  the  widow.  She  had 
four  children  of  a  previous  marriage,  Robert  B.  Wallace, 
Richard  Wallace,  Warren  Wallace  and  Armenia  Funk. 
After  the  death  of  her  husband  she  removed  to  this  State. 
There  was  real  estate  worth  about  $18,000  and  a  still  larger 
amount  of  personal  property.  Robert  B.  Wallace  handled 
the  funds  of  the  estate  and  assisted  his  mother  in  the  man- 
agement of  the  property  and  in  the  proceedings  in  the 
county  court.  The  estate  was  settled  and  the  executrix  was 
discharged  on  September  4,  1902.  Upon  the  final  settle- 
ment the  county  court  entered  a  decree  finding  that  the 
widow,  Samantha  Poole,  had  an  estate  for  life  in  the  per- 
sonal and  real  estate  disposed  of  by  the  third  clause  of  the 
will,  and  that  at  the  termination  of  the  life  estate  said  resi- 
due would  pass  to  William  B.  Poole,  Mary  Vannier  and 
Lana  Bozarth,  to  each  an  undivided  one-third.    In  October, 

1902,  the  widow  distributed  to  her  four  children  of  her 
former  marriage,  Robert  B.  Wallace,  Richard  Wallace, 
Warren  Wallace  and  Armenia  Funk,  $8000  of  the  funds  of 
the  estate,  giving  $2000  to  each.    She  died  about  April  22, 

1903,  and  a  day  or  two  before  her  death  she  directed  an- 
other distribution  from  the  funds  of  the  estate,  as  follows : 
$2000  to  Robert  B.  Wallace;  $1000  to  his  wife  for  kindly 
care  for  his  mother;   $1000  to  defray  expenses  for  caring 
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for  the  grave  of  his  deceased  brother,  and  $2000  each  to 
Richard  Wallace,  Warren  Wallace  and  Armenia  Funk.  She 
gave  to  Robert  B.  Wallace  certificates  and  drafts  to  the 
amount  of  $8000,  out  of  which  he  gave  $2000  to  Richard 
Wallace  and  $2000  to  Warren  Wallace  after  her  death. 
She  had  certificates  of  deposit  amounting  to  $2000  intended 
for  Armenia  Funk,  but  whether  she  delivered  them  before 
her  death  to  Mrs.  Funk  or  Robert  B,  Wallace  did  so  after- 
ward was  a  controverted  question  between  the  parties.  All 
of  the  funds  so  given  away  by  the  widow  belonged  to  the 
estate,  and  defendant  in  error,  Lana  Bozarth,  claiming  that 
she  was  entitled  to  one-third  of  the  same,  brought  a  suit 
in  the  circuit  court  of  Morgan  county  against  Robert  B. 
Wallace  on  the  common  counts  in  assumpsit  to  recover  the 
same.  The  cause  was  submitted  to  the  court  without  a 
jury,  and  the  court  found  that  the  plaintiff  in  error  was 
liable  for  the  $4000  he  received  for  himself,  the  $1000  given 
to  him  for  his  wife,  the  $1000  received  to  be  expended  in 
caring  for  the  grave  of  his  brother,  the  $2000  paid  to  each 
of  his  brothers  after  his  mother's  death,  and  $2000  which 
the  court  found  was  delivered  by  him  to  Armenia  Funk, 
amounting  in  all  to  $12,000.  The  court  allowed  him  a 
credit  of  $122.28  and  gave  judgment  against  him  for  one- 
third  of  the  remainder  as  the  share  of  defendant  in  error. 
The  Appellate  Court  for  the  Third  District  affirmed  the 
judgment,  and  a  writ  of  error  was  sued  out  from  this  court 
to  the  Appellate  Court  to  review  the  judgment  of  affirmance. 
The  points  relied  on  for  a  reversal  of  the  judgment 
are:  First,  that  the  will  of  Samuel  Poole  gave  an  abso- 
lute estate  to  his  widow,  and  the  attempted  limitation  over 
to  his  children  was  void;  second,  that  the  defendant  was 
not  liable  for  the  reason  that  he  merely  carried  out  the  in- 
structions of  his  mother;  and  third,  that,  as  a  matter  of 
fact,  the  $2000  given  to  Armenia  Funk,  which  the  court 
charged  him  with,  did  not  pass  through  his  hands,  but  was 
given  by  his  mother,  in  her  lifetime,  to  Mrs.  Funk. 
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The  first  question  was  presented  to  the  trial  court  by 
the  first  and  second  propositions  of  law  which  were  refused. 
In  our  opinion  the  court  did  not  err  in  refusing  to  hold,  as 
requested,  that  the  widow  took  a  fee  simple  title  and  that 
there  was  no  remainder  over  to  the  children  of  the  testator. 
The  will  did  not  purport  to  give  to  the  widow  an  estate  of 
inheritance,  and  while  the  testator  used  the  words  "abso- 
lutely and  in  fee  simple,'*  the  estate  was  for  life  only,  with  a 
limitation  over  to  the  three  children  after  the  termination 
of  the  life  estate.  There  can  be  no  question  what  the  inten- 
tion of  the  testator  was,  and  no  rule  of  law  interferes  with 
carrying  out  that  intention.  The  decision  in  the  case  of 
Burton  v.  Gagnon,  i8o  111.  345,  so  far  as  it  placed  a  con- 
struction upon  the  will  involved  in  that  case,  was  the  opin- 
ion of  three  justices  only.  Three  of  the  justices  dissented 
from  the  judgment  and  a  fourth  did  not  consent  to  the  con- 
struction placed  upon  the  will.  That  decision  is  not  author- 
ity for  holding  that  a  devise  of  property  like  this  one,  for 
life  with  a  limitation  over  after  the  life  estate,  carries  with 
it  an  absolute  power  of  disposition  or  alienation  where  the 
will  does  not  purport  to  give  such  a  power.  The  property 
disposed  of  by  the  widow  in  her  lifetime  was  property  in 
which  she  had  only  a  life  estate  with  remainder  to  the 
three  children  of  Samuel  Poole  named  in  the  will,  and  the 
funds  disposed  of  by  the  defendant  after  her  death  were  the 
absolute  property  of  said  children. 

The  fifth  and  sixth  propositions  submitted  to  the  court 
and  refused  raised  the  question  whether  the  defendant  was 
liable  for  the  money  which  he  distributed  after  his  mother's 
death  in  pursuance  of  her  direction.  It  is  contended  that  he 
was  not  liable  for  the  reason  that  he  merely  carried  out  in- 
structions given  to  him.  The  funds  which  he  dealt  with  and 
distributed  after  his  mother's  death  were  not  distributed  as 
her  agent,  the  agency  having  ceased  with  her  death.  But  if 
it  were  otherwise,  defendant  could  not  exonerate  himself 
from  liability  to  the  owners  of  the  property  by  showing  that 
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he  was  an  agent  He  would  be  none  the.  less  liable  to  the 
plaintiff  and  the  other  legatees  because  of  the  fact  that  he 
received  directions  from  his  mother  to  give  part  of  their 
property  to  his  brothers  and  sister  and  to  retain  a  portion 
himself.  He  participated  in  the  settlement  of  the  estate, 
and  not  only  knew  the  terms  of  the  will  but  also  knew  of 
the  final  decree  of  the  county  court  in  Nebraska.  After  his 
mother's  death  he  knew  that  even  her  life  estate  in  the  prop- 
erty had  ceased  and  that  she  could  not  direct  a  disposition 
of  the  property.  Having  distributed  funds  he  knew  to  be 
the  property  of  others,  he  could  not  rely  upon  the  direction 
of  his  mother  nor  exempt  himself  from  liability  on  the 
ground  that  he  was  a  mere  agent. 

The  seventh  and  eighth  propositions  presented  by  de- 
fendant were  not  propositions  of  law  but  of  fact,  and  were 
to  the  effect  that  the  sum  of  $2000  received  by  Mrs.  Funk 
in  the  last  distribution  was  not  delivered  to  her  by  the  de- 
fendant, but  that  she  received  the  amount  from  her  mother. 
The  court  refused  to  hold  those  propositions  correct  and 
found  the  controverted  question  of  fact  in  favor  of  the 
plaintiff.  The  judgment  of  the  Appellate  Court  has  finally 
settled  that  question  and  it  is  not  subject  to  review  here. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  afHrmed. 


Jacob  GirOS  et  al. 

V. 

Susan  M.  Bain. 
Opinion  filed  October  23,  jpo6. 

Deeds — recording  invalid  deed  does  not  make  it  valid.  The  re- 
cording of  a  deed  or  other  instrument  affecting  real  estate  is  con- 
structive notice  to  subsequent  purchasers  and  encumbrancers  under 
the  same  grantor,  but  the  recording  of  a  void  deed  does  not  make 
it  valid  nor  affect  the  rights  of  the  grantee  in  a  subsequent  valid 
deed,  even  though  the  latter  is  not  recorded. 
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Appeai*  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Jacob  Gi,os,  pro  se,  (John  R.  O'Connor,  of  counsel, 
and  for  Emma  J.  Glos.) 

W11.UAM  Gibson,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

This  cause  was  heard  in  the  superior  court  of  Cook 
county  upon  the  amended  bill  of  appellee,  filed  to  set  aside  a 
tax  deed  issued  to  Jacob  Glos,  one  of  the  appellants,  and  to 
restrain  appellants  from  asserting  any  title  under  or  by  vir- 
tue of  said  deed,  the  answers  of  appellants  denying  the  ma- 
terial allegations  of  the  bill,  the  replications  of  the  appellee 
thereto  and  evidence  touching  the  issues  thus  formed  heard 
by  the  chancellor,  who  found  all  the  material  allegations  of 
the  bill  to  be  true  and  granted  the  relief  prayed  for. 

The  lot,  the  title  to  which  was  in  dispute,  was  numbered 
19  in  block  i  of  B.  F.  Jacobs'  subdivision  of  a  certain  tract 
of  land  in  Cook  county,  and  appellants  take  the  position  that 
appellee  did  not  prove  title  to  the  lot.  The  original  bill  was 
filed  on  April  10,  1905,  and  there  was  evidence  that  appellee 
took  possession  of  the  lot  on  April  5,  1905,  under  an  un- 
recorded quit-claim  deed  and  enclosed  it  with  a  wire  fence 
and  was  in  possession  when  the  bill  was  filed.  Appellants 
contend  that  the  evidence  was  not  sufficient  to  identify  the 
lot  as  the  one  around  which  the  fence  was  built,  on  account 
of  uncertainty  in  the  measurements  taken  from  the  center  of 
the  street  and  the  curb  line  to  determine  its  location.  The 
most  that  can  be  said  on  that  subject  is  that  some  slight  in- 
accuracy was  possible  in  the  method  adopted,  but  there  was 
no  evidence  tending  to  show  any  such  inaccuracy  or  that 
any  mistake  occurred.     There  was  nothing  to  discredit  the 
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testimony  as  to  the  location  of  the  lot,  and  we  cannot  assume 
that  the  measurements  were  incorrect. 

Appellee's  paper  title  consisted  of  a  conveyance  from 
B.  F.  Jacobs  and  wife  dated  September  19,  1898,  and  re- 
corded October  10,  1898,  conveying  the  lot  to  Harry  E. 
Moore,  and  a  quit-claim  deed  from  Harry  E.  Moore  and 
A.  H.  Moore,  dated  January  24,  1905,  but  not  recorded, 
conveying  the  lot  to  appellee.  The  principal  argument  for 
appellants  is,  that  the  tax  deed  issued  to  Jacob  Glos,  which 
was  recorded  on  July  15,  1901,  vested  in  him  a  title  superior 
to  that  of  appellee  by  virtue  of  the  statute  providing  for  the 
recording  of  instruments  relating  to  or  affecting  the  title  to 
real  estate,  which  is  as  follows :  "All  deeds,  mortgages  and 
other  instruments  of  writing  which  are  authorized  to  be  re- 
corded shall  take  effect  and  be  in  force  from  and  after  the 
time  of  filing  the  same  for  record,  and  not  before,  as  to  all 
creditors  and  subsequent  purchasers,  without  notice;  and 
all  such  deeds  and  title  papers  shall  he  adjudged  void  as  to 
all  such  creditors  and  subsequent  purchasers,  without  notice, 
until  the  same  shall  be  filed  for  record."  (Laws  of  1871-72, 
sec.  30,  p.  291.)  Counsel  say  that  appellant  Jacob  Glos  oc- 
cupied the  position  of  a  purchaser  without  notice ;  that  the 
legal  effect  of  recording  his  tax  deed  was  to  give  it  priority 
over  subsequent  unrecorded  deeds;  that  appellee  holds  an 
unrecorded  quit-claim  deed  subsequent  to  his  recorded  deed, 
and  that  as  to  him  the  unrecorded  quit-claim  deed  is  void. 
We  cannot  see  that  the  statute  invoked  has  any  influence  up- 
on the  rights  of  the  parties  in  this  case.  The  deed  to  Moore 
was  recorded  prior  to  the  tax  deed,  but  if  the  tax  deed  con- 
veyed good  title  it  destroyed  the  title  of  Moore,  and,  of 
course,  such  title  of  Jacob  Glos  would  be  superior  to  that 
of  appellee  under  the  quit-claim  deed  subsequently  made, 
whether  the  quit-claim  deed  was  recorded  or  not.  If  the  tax 
deed  conveyed  no  title  appellee  acquired  the  title  which  was 
in  Moore  by  her  quit-claim  deed.  The  statute  providing  for 
the  recording  of  instruments  affecting  the  title  to  real  estate 


Digitized  by  VjOOQIC 


§46  1?HE  People  v.  Lynch, 

is  intended  to  provide  notice  of  such  instruments,  but  does 
not  make  a  void  deed  valid.  Where  an  instnmient  by  which 
title  to  real  estate  is  affected  is  properly  recorded,  the  record 
is  constructive  notice  to  subsequent  purchasers  or  encum- 
brancers under  the  same  grantor,  and  a  prior  deed  sufficient 
to  convey  title  will  be  postponed  to  a  subsequent  one  taken 
without  notice,  when  the  latter  is  first  recorded ;  but  the  stat- 
ute is  not  operative  to  make  a  bad  title  a  good  one.  The  deed . 
to  Jacob  Glos  was  not  operative  to  convey  or  extinguish  the 
title  which  was  in  Harry  E.  Moore,  and  that  title  was  con- 
veyed to  appellee  by  the  quit-claim  deed  on  January  24, 
1905.  The  fact  that  the  quit-claim  deed,  executed  several 
years  after  the  tax  deed,  was  not  recorded,  does  not  affect 
the  rights  of  the  parties. 

The  decree  is  affirmed.  ^^^^^  ^^^^_ 


Th^  PEOPI.E  ex  rel.  Isabella  McEntee 

V. 

Andrew  M.  Lynch  et  al. 
Opinion  Hied  October  23,  jpo6. 

1.  Juvenile  courts — parents  or  guardian  must  have  notice  of 
proceeding.  Section  5  of  the  Juvenile  Court  act  requires  that  the 
parents,  legal  guardian,  or  some  near  relative  in  case  there  are  no 
parents  or  guardian,  shall  have  reasonable  notice  of  the  hearing 
upon  the  question  of  committing  a  child  as  neglected,  dependent  or 
delinquent,  in  order  that  they  may  appear  and  be  fully  heard  before 
they  are  deprived  of  the  custody  of  the  child. 

2.  Same — when  habeas  corpus  will  discharge  child  from  House 
of  Correction,  A  writ  of  habeas  corpus  will  be  awarded  to  dis- 
charge a  child  from  the  House  of  Correction  where  it  appears  from 
the  uncontradicted  averments  of  the  petition  that  the  petitioner  is 
the  child's  mother  and  is  a  fit  person  to  have  the  custody  of  the 
child,  and  that  she  had  no  notice  of  the  proceeding  by  which  the 
child  was  committed  to  the  House  of  Correction. 

Originai,  petition  for  habeas  corpus. 
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Harry  M.  Fisher,  for  petitioner. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

The  petition  in  this  case  on  which  the  original  writ  of 
habeas  corpus  was  issued  out  of  this  court,  shows  that  Eliza- 
beth McEntee,  daughter  of  the  relatrix,  is  a  minor  of  the 
age  of  fifteen  years,  and  that  she  has  been  confined  in  the 
House  of  Shelter  of  the  House  of  Correction  in  the  city  of 
Chicago,  under  the  control  of  mother  superior,  superintend- 
ent of  the  House  of  Shelter,  and  A,  M.  Lynch,  superintend- 
ent of  the  House  of  Correction,  by  virtue  of  a  commitment 
under  an  act  popularly  known  as  the  "Juvenile  Court  law," 
for  the  treatment  and  control  of  neglected,  dependent  and 
delinquent  children. 

The  petition  states  that  the  relatrix  is,  and  always  has 
been,  a  fit  and  proper  person  to  fook  after  and  care  for  her 
daughter,  Elizabeth,  with  fit  and  reputable  home  surround- 
ings. Among  other  things,  the  petition  alleges  that  the  pro- 
ceedings under  which  Elizabeth  was  committed  are  void, 
because  the  petitioner,  her  mother,  was  not  notified  of  the 
proceedings,  as  required  by  section  5  of  the  act  in  question. 
This  section  provides  not  only  that  a  summons  shall  issue 
for  the  person  having  the  custody  or  control  of  the  child 
or  with  whom  it  may  be,  and  served  on  such  person  at  least 
twenty-four  hours  before  such  hearing,  but  that  the  parents 
of  the  child,  or  its  legal  guardian,  or  if  there  is  neither  or 
their  residence  is  not  known,  some  near  relative,  shall  then 
be  notified  of  the  proceedings.  We  must  assume  that  the 
mother  is  a  fit  and  proper  person  to  care  for  the  child,  and 
that  she  was  not  notified  of  these  proceedings  as  is  provided 
by  the  law.  It  is  so  stated  in  the  petition  and  no  denial  of 
these  allegations  is  made  by  either  of  the  respondents.  Sec- 
tion 5  of  this  act  clearly  intends  that  the  parents  should 
have  a  reasonable  notice  of  proceedings  such  as  these,  so 
that  they  could  appear  and  be  fully  heard  before  they  were 
deprived  of  the  care  and  custody  of  the  child.    Manifestly, 
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under  this  statute  this  hearing  is  not  to  be  a  mere  perfunc- 
tory matter.  While  it  may  not  be  necessary  to  carry  it 
on  with  all  the  formalities  of  an  ordinary  lawsuit,  still  the 
parents,  and  those  who  by  nature  are  most  deeply  interested 
in  the  welfare  of  the  child,  must  have  ample  opportiinity 
to  present  all  the  facts.  The  home  is  the  basis  of  our  present 
civilization.  The  relations  of  parent  and  child  are  so  im- 
portant and  sacred  that  they  should  not  be  interfered  with 
or  destroyed  unless  absolutely  essential  to  the  well  being  of 
society,  and  then  only  when  the  public  authorities  have  been 
satisfied  as  to  the  necessity  of  such  action  after  a  full  inves- 
tigation and  due  notice  to  all  interested  parties.  In  the 
commitment  of  Elizabeth  McEntee  the  record  shows  that 
the  authorities  not  only  failed  to  comply  with  the  letter,  but 
seemingly  with  the  spirit,  of  the  Juvenile  Court  law. 

Many  other  grounds  are  set  forth  why  the  finding  of 
the  trial  court  is  void,  but  they  will  not  require  discussion 
in  view  of  what  has  been  said  on  the  question  of  notice.  No 
proper  legal  notice  having  been  served  upon  the  relatrix, 
the  mother  and  legal  guardian  of  Elizabeth  McEntee,  on 
the  hearing  before  the  juvenile  court,  the  order  of  that  court 
must  be  held  void. 

The  judgment  of  this  court  will  be  that  the  detention 
of  said  Elizabeth  McEntee  by  the  respondents,  in  their  offi- 
cial capacity  as  superintendent  of  the  House  of  Correction 
and  superintendent  of  the  House  of  Shelter  of  the  House  of 
Correction  of  the  city  of  Chicago,  is  without  sufficient  war- 
rant of  law ;  that  the  relatrix  is  entitled  to  the  custody  of 
said  Elizabeth,  her  daughter.  Judgment  will  therefore  be 
entered  discharging  the  said  Elizabeth  McEntee  frcwn  the 
custody  of  said  respondents  and  awarding  the  custody  of 
said  Elizabeth  McEntee  to  the  said  relatrix,  according  to 
the  prayer  of  her  petition.  Discharged. 
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James  F.  Pratt  et  al. 

V, 

Lydia  a.  Gri^^in  et  al. 

Opinion  filed  October  ^j,  ipo6. 

Res  judicata — when  decree  is  res  judicata.  Where  the  subject 
matter  of  a  cause  of  action  has  once  been  determined  in  a  court  of 
final  jurisdiction  by  a  final  decree  not  procured  by  fraud  or  collu- 
sion, another  suit  cannot  be  maintained  between  the  same  parties 
or  their  privies  on  the  same  cause  of  action,  if  the  question  of  res 
judicata  is  properly  raised  by  the  pleadings. 

Appeai.  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Charles  M.  Walker,  Judge,  presiding. 

Ambrose  A.  Worsley,  and  Benjamin  Levering,  for 
appellants. 

Alfred  E.  Barr,  and  Edgar  L.  Hance,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  substantial  facts  and  the  chief  parties  to  this  liti- 
gation are  the  same  as  in  Pratt  v.  Grifiin,  184  111.  514.  The 
appellants  were  the  identical  complainants  in  the  former  liti- 
gation. Lydia  A.  Griffin,  one  of  the  appellees  on  this  hear- 
ing, was  the  sole  defendant  in  the  former  proceeding.  The 
two  other  defendants  herein  were  made  necessary  as  the 
trustees  and  holders  of  the  notes  of  a  trust  deed  and  loan 
made  by  Lydia  A.  Griffin  upon  the  premises  in  question 
since  the  former  case.  The  statement  of  facts  in  the  former 
case  will  practically  serve  for  the  statement  of  facts  in  this 
case. 

The  bill  of  complaint  herein  sets  out  what  are  alleged  to 
be  actual  copies  of  the  deeds  referred  to  on  the  former  hear- 
ing, with  the  allegation  that  these  copies  were  discovered 
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since  the  previous  litigation.  It  was  alleged  in  the  former 
proceeding,  as  in  this,  that  the  premises  in  dispute  were 
owned  by  the  husband  of  appellee  Lydia  A.  Griffin;  that  he 
deeded  this  along  with  other  property  to  her,  and  that  they 
both  then,  as  a  part  of  the  same  transaction,  signed  deeds 
conveying  this  property  back  to  the  appellants  herein ;  that 
Lydia  A.  Griffin  then  gave  these  deeds  to  her  husband  to  be 
delivered  to  appellants  and  that  he  died  without  so  deliver- 
ing them. 

While  it  is  alleged  in  the  former  case  that  complainants 
did  not  know  just  what  interest  was  conveyed  by  the  deeds 
in  question  or  whether  they  were  to  be  delivered  and  take 
effect  at  once  or  were  to  be  held  in  escrow  by  the  husband 
of  said  Lydia  A.  Griffin  and  take  effect  at  her  death,  yet  the 
turning  point  in  this  case, — ^the  delivery  of  the  deeds, — was 
squarely  decided  in  the  former  case.  An  examination  of  the 
record  in  both  these  cases  makes  the  conclusion  irresistible 
that  the  controlling  facts  as  to  the  delivery  of  the  deeds  in 
question  in  this  case  are  substantially  the  same  as  those  al- 
leged on  this  point  in  the  former  proceeding.  It  has  long 
been  an  established  rule  that  where  the  subject  matter  of  a 
cause  of  action  has  once  been  determined  by  a  final  decree 
in  a  court  of  competent  jurisdiction,  another  suit  cannot  be 
maintained  between  the  same  parties  or  their  privies  on  such 
cause  of  action.  The  decree  first  rendered  will  be  conclu- 
sive between  the  parties,  for,  as  was  stated  in  Hanna  v. 
Read,  102  111.  596,  justice  and  public  policy  alike  demand 
that  a  matter,  whether  consisting  of  one  or  more  questions, 
which  has  been  solemnly  adjudicated  by  a  court  of  compe- 
tent jurisdiction  shall  be  deemed  finally  and  conclusively  set- 
tled in  subsequent  litigation  between  the  same  parties  where 
the  same  questions  arise.  Stickney  v.  Goudy,  132  111.  213; 
24  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  p.  710,  and  cases 
there  cited. 

Had  there  been  fraud  or  collusion  in  the  procurement  of 
the  decree  in  the  original  proceedings  then  the  facts  deter- 
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mined  therein  would  not  necessarily  be  res  judicata,  (Roby 
V.  Calumet  Dock  Co.  165  111.  277.)  Fraud  is  of  two  kinds 
with  reference  to  judicial  proceedings, — fraud  in  obtaining 
the  decree  by  false  evidence,  and  fraud  which  gives  the  court 
colorable  jurisdiction  over  the  defendant's  person.  In  the 
case  of  fraud  of  the  former  kind,  the  usual  rule  is  that  the 
decree  can  only  be  attacked  in  the  original  cause  and  cannot 
be  impeached  in  a  separate  and  independent  proceeding, 
though  it  may  be  attacked  collaterally  in  an  independent  pro- 
ceeding where  the  fraud  goes  to  the  jurisdiction  of  the  court. 
(Caswell  V.  Caswell,  120  111.  377;  Bvans  v.  Woodsworth, 
213  id.  404;  24  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — ^p.  720, 
and  cases  there  cited.)  No  attempt  is  made  herein  to  set 
up  fraud  of  either  kind  which  in  any  way  influenced  the  find- 
ings in  the  former  proceedings.  Indeed,  there  could  not  well 
be  such  allegation,  for  there,  as  here,  the  matter  was  heard 
on  bill  of  complaint  and  demurrers,  no  evidence  being  taken. 
The  question  of  res  judicata  is  properly  raised  in  the  plead- 
ings herein.  A  comparison  of  the  bill  of  complaint  in  the 
former  proceeding  with  the  one  in  this,  shows  that  we  have 
here  a  plain  attempt,  by  the  same  parties,  to  re-litigate  on  its 
merits  a  subject  matter  adjudicated  and  finally  settled  in  the 
former  case. 

While  what  we  have  said  renders  unnecessary  the  con- 
sideration of  the  other  questions  presented  on  the  record,  yet 
it  may  be  stated  that  if  the  merits  of  the  case  were  rightly 
before  us,  we  should  be  compelled  to  hold,  on  the  facts  al- 
leged, that  there  was  no  such  delivery  of  the  deeds  in  ques- 
tion as  conveyed  title  to  complainants  herein. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  afHrmed. 
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B.  L.  Barnes  et  al. 

V. 

HAI.UE  Banks. 
Opinion  Hied  October  2^,  ipo6. 

1.  Real  property — title  may  pass,  in  equity,  without  deed  under 
seal,  A  conveyance  of  land,  to  be  good  in  law,  must  be  by  deed  un- 
der seal,  but  in  equity  a  good  title  may  be  conveyed  by  a  writing  not 
under  seal  or  without  any  writing  whatever. 

2.  Same — parent  may  make  valid  gift  of  land  to  child.  Where 
the  rights  of  creditors  do  not  intervene,  a  parent  may  make  a  valid 
gift  of  land  to  his  child,  whether  the  child  is  in  possession  of  the 
land  at  the  time  or  is  put  in  possession  in  pursuance  of  the  gift 

3.  Same — what  shows  a  valid  gift  of  land,  A  letter  from  father 
to  daughter  reading,  "I  present  you  on  this  your  33d  birthday  with 
the  house  and  premises  now  occupied  by  you,  which  includes  the 
garden  and  orchard  back  of  the  house  and  the  pasture  north  of  the 
house,  more  fully  described  in  my  last  will,  in  the  forty-acre  tract," 
coupled  with  the  subsequent  undisturbed  possession  of  the  daughter, 
constitutes,  in  equity,  a  valid  gift  of  the  fee  of  the  premises  so  de- 
scribed, but  not  of  the  entire  forty-acre  tract,  in  which  the  daughter 
is  given  by  the  will  an  estate  for  life  only,  in  trust. 

Appeai,  from  the  Circuit  Court  of  Christian  county;  the 
Hon.  Truman  E.  Ames,  Judge,  presiding. 

This  was  a  bill  in  chancery  filed  by  the  appellee,  Hallie 
Banks,  against  B.  L.  Barnes  and  D.  W.  Johnston,  executors 
and  trustees  of  the  estate  of  Albert  G.  Birnes,  deceased,  and 
Henrietta  Barnes,  widow,  and  the  children  and  some  grand- 
children of  said  Albert  G.  Barnes,  as  heirs  and  devisees,  in 
the  circuit  court  of  Christian  county,  for  the  purpose  of  en- 
forcing and  construing  the  following  instrument  in  writing: 

"Mrs,  Hallie  Banks — I  present  you  on  this  your  33d  birthday 
with  the  house  and  premises  now  occupied  by  you,  which  includes 
the  garden  and  orchard  back  of  the  house  and  the  pasture  north  of 
the  house,  more  fully  described  in  my  last  will,  in  the  forty-acre 
tract  with  other  lands. 

"Very  truly  your  father, 

June  ^,  ip02.  A,  G.  Barnes/' 
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Albert  G.  Barnes  died  testate  August  8,  1904.  By  his 
will  he  devised  certain  moneys  and  real  estate  to  the  trustees 
named  in  said  will,  and  directed  them  to  pay  to  appellee, 
during  her  life,  the  income  therefrom.  The  will  bears  date 
November  16,  1900. 

The  bill  alleged  that  by  the  writing  of  June  4,  1902, 
Albert  G.  Barnes  gave  appellee  5.20  acres  of  land,  particu- 
larly described  in  the  bill  by  metes  and  bounds ;  that  prior 
to  the  death  of  said  A.  G.  Barnes  he  executed  a  will,  in 
which  he  described  the  land  and  premises  referred  to  in  the 
writing  of  June  4,  1902,  as  the  south-west  quarter  of  the 
south-east  quarter  of  section  28,  township  13,  north,  range 
2,  west  of  the  third  principal  meridian,  in  Christian  county, 
Illinois;  that  by  virtue  bf  the  uncertainty  and  ambiguity 
contained  in  said  instrument  it  is  impossible  to  ascertain 
with  certainty  how  much  land  the  said  A.  G.  Barnes  intended* 
to  convey  to  complainant,  and  asks  the  court  to  construe 
said  written  instrument  in  connection  with  said  will,  and  de- 
termine whether  or  not  it  was  the  intention  and  purpose  of 
said  A.  G.  Barnes  to  convey  in  fee  simple  to  appellee  the 
said  premises  first  above  described,  or  the  entire  forty-acre 
tract  of  land  last  above  described;  that  the  last  will  and 
testament  of  said  A.  G.  Barnes  contained  the  following  pro- 
vision: "I  devise  in  fee  to  the  executors  of  this  my  will, 
as  trustees,  and  unto  the  survivors  and  successors  of  them, 
in  trust  for  the  purposes  hereinafter  named,  the  following 
described  stocks,  moneys  and  real  estate,  to-wit:"  and  it 
then  describes  the  south-west  quarter  of  the  south-east  quar- 
ter of  section  28  aforesaid,  together  with  other  lands  de- 
scribed therein ;  that  said  will  further  provides :  "The  said 
trustees  and  their  successors  in  trust  shall  use,  manage,  rent 
and  control  said  real  estate  above  in  this  item  described,  in 
the  manner  in  their  judgment  most  advantageous  to  secure 
annual  income  therefrom  and  to  preserve  said  property;'* 
that  the  said  trustees  shall  pay  all  taxes  and  assessments  to 
be  made  thereon,  keep  up  repairs  and  make  necessary  im- 

223-28 


Digitized  by  VjOOQIC 


354  Barnes  v.  Banks.  [228  DI. 

provements ;  that  out  of  the  annual  rents,  profits  and  inter- 
est collected,  after  paying  all  proper  expenses,  etc.,  they 
shall  annually,  or  oftener,  if  they  deem  proper,  pay  the  re- 
mainder of  the  annual  income  from  the  lands,  bonds  or  other 
investments  to  his  daughter,  Mary  Henrietta  Banks,  (known 
in  this  suit  as  Hallie  Banks,)  during  her  natural  life,  and 
then,  after  providing  that  the  trustees,  in  their  discretion, 
may  permit  his  said  daughter  to  occupy  said  land  and  to 
make  her  home  thereon,  farm  it,  and  receive  the  rents  and 
profits  therefrom,  while  she  pays  all  the  taxes  thereon,  the 
will  provides :  "Upon  the  decease  of  my  said  daughter,  leav- 
ing a  child  or  children,  my  said  trustees  shall,  by  proper 
deed  of  conveyance,  convey  to  such  child  or  children,  or 
their  descendants,  (descendants  of  any  deceased  child  to 
take  a  parent's  share,)  my  title  and  all  the  title  held  by 
'them  as  trustees  herein.  If  my  said  daughter,  Mary  Hen- 
rietta Banks,  shall  die  leaving  no  child  of  her  body,  nor 
descendant  of  such  cliild,  then  surviving,  I  direct  that  the 
said  trustee  then  acting  in  this  trust  shall  by  proper  deed 
convey  the  said  real  estate,  bonds,  stocks,  mortgages  and 
moneys  to  my  sons  and  daughter  (naming  them)  in  equal 
shares."  It  is  further  alleged  in  said  bill  that  B.  L.  Barnes 
and  D.  W.  Johnston,  defendants,  were  duly  appointed 
executors,  have  qualified^  and  are  now  acting  as  such,  and 
have  assumed  control  of  the  said  estate  as  directed  by  said 
last  will  and  testament;  that  the  said  B.  L.  Barnes  and 
D.  W.  Johnston,  trustees  as  aforesaid,  refuse  to  recognize 
the  written  contract  above  described  as  conveying  said  real 
estate  and  refuse  to  recognize  the  complainant's  ownership 
in  the  same,  and  have  inventoried  the  same  as  a  part  of  the 
property  of  the  said  estate  of  Albert  G.  Barnes,  deceased, 
and  claim  to  hold  the  same,  as  trustees,  for  the  complain- 
ant, with  remainder  in  fee  to  the  heirs  surviving,  in  accord- 
ance with  the  provisions  in  the  said  will.  The  bill  then 
prays  that  complainant  may  be  decreed  to  be  the  owner  in 
fee  of  said  premises  and  that  the  said  contract  may  be  con- 
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strued  by  the  court  and  decreed  to  include  the  entire  forty- 
acre  tract  as  being  included  in  said  conveyance,  and  that  the 
defendants  be  decreed  to  have  no  right,  title  or  interest,  in 
remainder,  reversion  or  otherwise,  in  said  premises. 

The  defendants  moved  to  dismiss  the  bill  for  want  of 
equity,  which  was  refused  by  the  court,  after  which  a  gen- 
eral demurrer  to  the  bill  was  filed.  The  demurrer  being 
overruled  by  the  court,  defendants  answered.  Upon  the 
hearing  the  court  found  for  the  complainant  and  entered  a 
decree  finding  that  the  allegations  of  the  bill  are  true,  and 
that  A.  G.  Barnes,  by  the  said  instrument  of  June  4,  1902, 
intended  to  and  did  convey  the  entire  forty  acres  above 
described  to  Mrs.  Hallie  Banks;  that  at  the  time  of  the 
execution  and  delivery  of  said  instrument  he  placed  the  said 
Hallie  Banks  in  possession  of  said  premises  as  grantee  and 
owner  in  fee  simple,  and  that  he  did  by  said  instrument  in- 
tend to  convey  the  entire  forty  acres  above  described  to  the 
complainant,  and  that  this  was  made  subsequent  to  the  exe- 
cution of  his  will,  and  that  the  complainant  has  used  and 
occupied  said  premises  from  thence  to  the  present  time  and 
made  lasting  and  valuable  improvements  thereon.  To  the 
rendition  and  approval  of  this  decree  defendants  except  and 
bring  the  case  to  this  court  by  appeal. 

J.  C.  &  W.  B.  McBride,  for  appellants : 

It  is  essential  that  every  deed  of  conveyance  must  con- 
tain words  which  import  a  grant,  release  or  transfer  of  the 
land  or  the  title  to  the  same,  as  it  is  only  by  apt  and  proper 
language  that  the  title  can  be  passed  or  transferred  from  one 
person  to  another.    Johnson  v.  Bantock,  38  111.  11. 

Calling  an  instrument  a  deed,  or  delivering  it  as  such, 
or  believing  or  intending  it  to  be  such,  will  not  make  it  a 
deed  without  a  seal  actually  affixed  thereto.  3  Washburn 
on  Real  Estate,  244. 

To  enforce  specific  performance  of  a  contract  such  con- 
tract must  be  certain  and  definite.    Oral  statements  will  not 
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relieve  it  of  the  uncertainty.  Clark  v.  Clark,  122  111.  388; 
McCartney  v.  Ridgway,  160  id.  129. 

To  constitute  a  valid  gift  inter  vivos,  possession  and  title 
must  pass  to  the  donee,  and  it  must  be  irrevocable.  Bamum 
V.  Reed,  136  111.  388. 

A  court  of  equity  will  not  enforce  a  voluntary  contract 
or  an  unexecuted  gift  where  the  transaction  is  incomplete 
and  there  is  no  consideration.  The  court,  on  general  prin- 
ciples, will  not  complete  what  it  finds  imperfect.  Wadhams 
V.  Gay,  73  111.  415. 

Voluntary  agreements  are  not  enforcible  in  courts  of 
equity,  even  though  under  seal.  Rountree  v.  Smith,  152  111. 
493 ;  Hoag  V.  Adrian  College,  83  id.  267. 

A  gift  inter  vivos  incomplete  at  the  death  of  the  donor, 
the  subject  of  which  has  vested  in  his  legal  representatives, 
cannot  be  completed  by  the  courts.  Williams  v.  Chamber- 
lain, 165  111.  210. 

HoGAN  &  Wallace,  for  appellee : 

The  written  instrument  which  is  made  the  basis  of  this 
suit,  and  which  was  accompanied  at  its  delivery  by  the  sur- 
render of  possession,  was  a  valid  and  binding  stipulation 
and  sufficient  to  convey  title. 

A  parol  contract  to  sell  a  tract  of  land  is  binding  in  chan- 
cery as  a  written  contract  unless  the  Statute  of  Frauds  is 
set  up  to  defeat  the  agreement.  Dyer  v.  Martin,  4  Scam. 
146;  Esmay  v.  Gorton,  18  111.  483. 

Contracts  not  under  seal,  and  even  contracts  not  in  writ- 
ing affecting  interests  in  land,  are  recognized  in  equity  if 
they  have  been  so  far  performed  that  to  perniit  a  party  to  re- 
pudiate them  would  be  a  fraud.  Ashelford  v.  Willis,  194  111. 
492 ;  Railroad  Co,  v.  Wood,  189  id.  352 ;  Pearce  v.  Pearce, 
184  id.  289. 

The  performance  of  a  verbal  contract  will  take  the  case 
out  of  the  Statute  of  Frauds. 
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A  gift  by  a  father  to  a  child,  accompanied  with  the  de- 
livery of  possession,  is  enforcible  in  equity.  Sanford  v. 
Davis,  i8i  111.  570;  Clancy  v.  Flusky,  187  id.  605. 

A  mere  gift  or  voluntary  conveyance  is  as  binding  as. 
any  other  undertaking  when  executed.  Welsch  v.  Bankf  94 
111.  194. 

A  gift  evidenced  by  writing  cannot  bcf  rescinded  by  the* 
giver.    Crans  v.  Kroger,  22  111.  74. 

A  conveyance  of  land  after  delivery  is  valid  and  binding 
on  the  grantors  without  acknowledgment.  Robinson  v.  Rob- 
inson, 116  111.  250. 

A  deed  need  not  be  under  seal.  Tiedeman  on  Real  Prop- 
erty, 783;  Barrett  v.  Hinckley,  124  111.  36;  Ashelford  v. 
Willis,  194  id.  492. 

Any  words  of  conveyance  will  be  sufficient  if  they  estab- 
lish clearly  the  intention  to  transfer  the  title  of  estate.  Tiede- 
man on  Real  Property,  630. 

A  good  and  valuable  consideration  is  not  necessary  in 
order  to  pass  title  to  real  estate.  Tiedeman  on  Real  Prop- 
erty, 625. 

The  term  used  in  this  written  instrument  for  the  purpose 
of  conveyance  is  the  word  "present."  The  definition  of  the 
word  "present,"  as  given  by  Webster,  is  to  make  a  gift  or 
donation ;  to  bestow ;  to  give ;  to  grant ;  to  confer.  The 
words  "give"  and  "grant"  are  operative  words.  The  word 
"present"  is  synonymous  with  "give"  and  "grant."  Tiede- 
man on  Real  Property,  630. 

It  is  not  essential  that  the  instrument  to  convey  should 
follow  any  exact  form  of  words,  provided  the  intention  to 
convey  is  expressed.  Cross  v.  Weare  Commission  Co,  153 
111.  499. 

Oral  evidence  is  always  admissible  to  show  what  prop- 
erty is  meant  in  the  deed  and  to  explain  a  latent  ambiguity. 
Marshall  v.  Gridley,  46  111.  247;  Clark  v.  Pozvers,  45  id. 
283;  Dougherty  v.  Piirdy,  18  id.  206;  Young  v.  Lorain,  11 
id.  624;   Doyle  v.  Teas,  4  Scam.  202;    Decker  v.  Decker, 
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121  III.  341 ;  Fisher  v.  Quackenbush,  83  id.  310;   i  Am.  & 
Eng.  Ency.  of  Law,  538. 

Oral  evidence  is  admissible  for  the  purpose  of  enabling 
the  court  to  view  the  instrument  from  tlie  standpoint  of  the 
parties  who  executed  it.    Fowler  v.  Black,  136  111.  363. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

We  are  unable  to  agree  with  the  construction  sought  to 
be  placed  upon  the  writing  of  A.  G.  Barnes  of  date  June  4, 
1902,  by  counsel  for  appellee.  It  does  not  by  any  of  its 
language  or  terms  purport  to  give  appellee  an  interest  in  the 
forty-acre  tract,  except  certain  designated  portions.  As  we 
read  and  understand  it,  instead  of  purporting  to  be  a  gift  of 
the  whole  forty  acres,  it  was  of  the  "house  and  premises 
now  occupied  by  you,  which  includes  the  garden  and  or- 
chard back  of  the  house  and  the  pasture  north  of  the  house." 
At  the  time  this  paper  was  written  and  delivered,  appellee, 
with  h«r  husband,  was  living  in  the  house,  but  the  evidence 
shows  her  father  was  in  possession  and  control  of  almost 
the  entire  forty,  and  always  had  been.  He  was  a  breeder  of 
fine  horses  on  another  farm,  called  Oak  Lawn  farm,  and  the 
forty  in  controversy  was  equipped  with  barns  and  track  for 
training  them,  and  was  used  and  known  as  the  "training 
farm."  The  appellee's  husband  had  some  interest,  with  her 
father,  in  some  horses  and  assisted  in  their  training  and 
care.  His  interest  appears  from  the  evidence  to  have  been 
in  the  profits,  if  any  were  made.  Mr.  Barnes  did  not  de- 
liver to  appellee  the  possession  of  the  whole  forty  when  he 
gave  her  the  writing,  for  the  proof  shows  he  had  possession 
and  control  of  the  track,  meadow  land  and  barns  where  the 
horses  were  kept,  which  included  all  the  property,  except  the 
grounds  occupied  by  the  residence  and  out-buildings,  where 
appellee  resided,  and  the  orchard  and  garden,  and  the  pasture 
north  of  the  house.  The  orchard  and  garden  were  west  of 
the  house.    A  sister  of  appellee  testified  the  pasture  was  sep- 
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arated  from  the  other  part  of  the  tract  by  fences.  The  evi- 
dence shows  that  after  the  date  of  the  instrument  Mr.  Barnes 
controlled  the  use  of  all  the  tract  except  the  premises  men- 
tioned in  the  writing,  directed  what  crops  should  be  planted, 
and  disposed  of  them  after  they  were  harvested.  Even  after 
his  death  appellee  bought  from  and  paid  the  executors  of 
her  father's  will  for  hay  and  straw  raised  on  the  land  the 
season  before  he  died.  These  things  tend  to  show  how  the 
parties  themselves  understood  and  construed  the  instrument. 
If  appellee's  father  had  intended  to  give  her  the  whole  forty 
acres,  why  did  he  limit  the  gift  to  "the  house  and  premises 
now  occupied  by  you,  which  includes  the  garden  and  or- 
chard back  of  the  house  and  the  pasture  north  of  the  house?" 
According  to  the  evidence  these  portions  of  the  tract,  from 
the  manner  in  which  they  were  fenced  and  the  uses  to  which 
they  were  put,  could  easily  be  located  from  the  description 
given  of  them.  Barnes  was  the  owner  of  a  large  amount  of 
rear  estate  and  appears  to  have  been  a  man  of  fair  intelli- 
gence. He  must  have  known,  if  he  desired  to  give  his  daugh- 
ter the  whole  forty,  that  in  doing  so  it  would  not  be  necessary 
to  designate  particular  portions  of  it.  It  seems  clear  to  us 
that,  whatever  of  estate  he  intended  to  give  appellee  by  the 
instrument,  he  intended  to  limit  it  to  particular  portions  of 
the  forty  mentioned.  After  saying  he  presented  her  the 
house  and  premises  occupied  by  her,  to  make  it  plain  that  he 
did  not  mean  the  buildings  only,  he  was  particular  to  say 
what  he  meant  by  that  and  what  he  intended  it  to  embrace. 
The  clause,  "more  fully  described  in  my  last  will,  in  the 
forty-acre  tract  with  other  lands,"  does  not  enlarge  the  de- 
scription preceding  it.  He  had  nowhere  in  the  instrument 
described  the  forty  by  giving  its  subdivision  of  the  section, 
and  evidently  the  reference  to  the  will  was  for  a  better  de- 
scription of  the  forty-acre  tract,  part  of  which,  the  instru- 
ment recited,  the  maker  presented  to  appellee. 

Having  determined  the  instrument  must  be  confined  to 
the  particular  portions  of  the  tract  mentioned  therein,  it  now 
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remains  to  be  determined  what,  if  any,  estate  or  title  in  these 
portions  it  conveyed  to  appellee. 

The  will,  to  which  reference  is  made  in  the  instrument, 
was  executed  November  i6,  1900.  The  paragraph  in  which 
appellee  is  provided  for,  gives  to  the  executors,  as  trustees, 
"for  the  purposes  hereinafter  named,  the  following  de- 
scribed stocks,  moneys  and  real  estate."  Then  follows  the 
description  of  several  tracts  of  land,  including  the  forty  in 
controversy,  and  certain  money,  and  it  then  proceeds  to  give 
appellee  the  annual  income  from  the  land  during  her  life, 
to  be  paid  to  her  by  the  trustees  named  in  the  will.  Said 
trustees  were  given  the  possession,  management  and  control 
of  it,  with  the  discretion  of  allowing  her  to  live  on  and  farm 
it  and  receive  the  rents  and  profits  therefrom,  if  she  would 
in  proper  time  pay  all  taxes,  charges  and  encumbrances 
against  the  land,  keep  up  repairs  thereon  and  not  commit  or 
suffer  any  waste.  At  the  time  the  will  was  made  and  at  the 
time  the  written  instrument  of  June  4,  1902,  was  delivered 
to  appellee,  she  was  in  possession  of  the  premises  therein  de- 
scribed and  had  been  for  stveral  years,  receiving  the  pro- 
ceeds therefrom  and  paying  no  rent.  It  cannot  be  presumed 
that  her  father  meant  the  writing  to  be  a  meaningless  and 
useless  paper.  He  must  have  intended  to  give  his  daughter 
some  right  and  interest  in  the  land  she  had  not  possessed 
and  enjoyed  before,  and  it  must  have  been  an  interest  or  es- 
tate di/Terent  from  that  given  her  by  the  will.  There  can, 
we  think,  be  no  doubt  he  intended  the  interest  and  estate 
given  her  by  the  writing  to  take  effect  upon  the  delivery  of 
the  paper  to  her.  The  language  used  would  not  justify  the 
conclusion  that  he  intended  merely  to  inform  appellee  he 
had  made  provision  for  her  in  his  will  with  reference  to  this 
land.  The  writing  says :  "I  present  you  on  this  your  33d 
birthday  with  the  house  and  premises,'*  etc.  This  is  equiv- 
alent to  saying,  "I  now  give  you  the  house  and  premises." 
It  was  not  a  promise  that  he  would  give  her  the  land  nor  in- 
formation that  he  had  given  her  some  rights  in  it  by  the 
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will.  The  interest  devised  by  the  will  included  the  whole 
forty,  while  the  writing  of  June  4,  1902,  only  embraced  cer- 
tain designated  portions  of  it. 

A  conveyance  of  land,  to  be  good  at  law,  must  be  by 
deed  under  seal,  but  in  equity  a  good  title  may  be  conveyed 
by  a  writing  not  under  seal,  or  without  any  writing  what- 
ever. (Ashelford  v.  Willis,  194  111.  492.)  This  case  does 
not  fall  within  that  line  of  verbal  gifts  or  conveyances  from 
parent  to  child  which  have  been  sustained  because,  upon  the 
faith  of  the  verbal  conveyance  or  gift,  the  donee  entered 
into  possession  and  made  lasting  and  valuable  improve- 
ments. It  does  not  appear  from  the  evidence  that  appellee 
has  done  more  than  paper  three  rooms  in  the  house.  The 
validity  of  this  instrument  and  the  nature  and  extent  of  the 
estate  conveyed  by  it  depend  upon  whether  the  father  of  ap- 
pellee intended  it  was  a'  gift  to  her.  A  parent  has  the  right 
to  make  a  gift  to  his  child,  and  when  fully  executed  it  is 
irrevocable.  (Bckert  v.  Gridley,  104  111.  306 ;  Finucan  v. 
Kendig,  109  id.  198;  Dugan  v.  Gittings,  43  Am.  Dec.  306; 
14  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 1034.)  "A  gift 
of  property,  real  or  personal,  made  by  a  parent  to  a  child,  is 
a  valid  gift,  where  no  creditors  intervene,  and  who,  by  the 
gift,  are  subjected  to  no  loss."  (Bay  v.  Cook,  31  111.  336; 
Patterson  v.  McKinney,  97  id.  41.)  By  the  language  of  the 
writing  the  gift  took  effect  and  was  complete  immediately 
upon  the  delivery  of  the  paper.  The  fact  that  appellee  was 
in  possession  at  the  time  the  gift  was  made  does  not  make 
the  case  different  from  what  it  would  have  been  if  she  had 
not  been  in  possession  at  that  time  but  had  been  given  the 
possession  in  pursuance  of  the  gift.  (14  Am.  &  Eng.  Ency. 
of  Law, — ^2d  ed. — 1019.)  There  was  proof  that^  appellee's 
father  had  said  to  certain  parties  he  had  given  her  "the  place 
where  she  lived ;"  that  he  had  given  "the  place  to  Hallie," 
or  that  he  was  going  to  "deed  it  to  HalHe."  Some  of  these 
statements  were  made  before  the  delivery  of  the  writing  of 
June  4,  1902,  and  as  to  others  the  time  when  they  were  made 
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was  not  shown  by  the  evidence  and  is  uncertain.  Nor  could 
the  witnesses  say  whether  he  meant  the  whole  forty  or  the 
premises  where  the  house  was.  The  more  reasonable  con- 
clusion to  be  drawn  from  these  statements  is,  that  Mr. 
Barnes  had  reference  to  his  will  when  he  spoke  of  having 
given  or  intending  to  give  the  land  to  appellee.  His  acts  of 
dominion  and  control  over  all  the  tract  after  the  making  and 
delivery  of  the  written  instrument,  except  those  portions 
designated  therein,  are  inconsistent  with  the  theory  that  he 
referred  to  it  as  a  conveyance  by  which  he  had  given  appel- 
lee the  land.  There  is  evidence  tending  to  show  that  prior 
to  June  4,  1902,  Barnes  had  paid  for  repairs  made  on  the 
premises  occupied  by  appellee  and  after  that  date  appellee 
paid  for  such  repairs  as  were  made.  We  think  it  apparent 
from  the  evidence  that  the  relations  of  Barnes  toward  the 
premises  mentioned  in  the  written' instrument  ended  with 
the  delivery  of  that  paper.  As  to  the  residue  of  the  forty- 
acre  tract,  he  continued  to  possess  and  control  it  until  his 
death.  We  conclude,  therefore,  that  the  premises  descril)ed 
in  the  written  instrument  were  a  gift  to  appellee  from  her 
father;  that  the  gift  was  absolute  and  irrevocable,  and 
passed  to  her  the  title  in  fee  simple  to  the  premises  desig- 
nated in  the  instrument  dated  June  4,  1902. 

It  is  also  to  be  observed  that  appellee's  father  never  at- 
tempted to  revoke  the  gift.  After  making  his  will  one  of 
the  beneficiaries  died,  and  he  also  sold  some  of  the  property 
disposed  of  by  the  will.  He  made  three  codicils  to  his  will 
after  June  4,  1902,  but  in  none  of  them  does  he  make  any 
change  in  the  provision  originally  made  for  appellee. 

The  exact  boundaries  of  the  premises  should  be  meas- 
ured and  determined  from  the  fences  and  other  boundaries 
separating  them  from  the  rest  of  the  forty-acre  tract  as  they 
existed  June  4,  1902,  and  to  those  premises  the  fee  be  de- 
creed to  be  in  appellee,  with  the  right  to  control  and  manage 
it  without  interference  from  the  trustees.  The  remainder 
of  the  forty  acres  passes  by  the  will  of  appellee's  father,  and 
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is  therefore  under  the  control  and  management  of  the  trus- 
tees named  in  the  will 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
remanded,  with  directions  to  further  proceed  in  accordance 
with  the  views  herein  expressed. 

Reversed  and  remanded. 


Samuel  T.  Bane 

V. 

The  Sangamon  River  Drainage  District. 

Opinion  filed  October  2j,  ipo6. 

This  case  is  controlled  by  the  decision  in  Hull  v.  Sangamon 
River  Drainage  District,  219  111.  454. 

AppEai.  from  the  County  Court  of  McLean  county ;  the 
Hon.  Roi^LAND  A.  RussEtri.,  Judge,  presiding. 

Peirce  &  Peirce,  for  appellant. 

Wight  &  Ai^exander,  for  appellee. 

Per  Curiam  :  The  legality  of  the  organization  of  the 
Sangamon  River  Drainage  District  was  considered  by  this 
court  in  Hull  v.  Sangamon  River  Drainage  District,  219  111. 
454.  The  principal  points  urged  in  this  case  were  also 
urged  and  passed  upon  by  this  court  in  that  case.  The  trial 
court  heard  the  objections  of  the  property  owners  in  both 
cases  at  the  same  time  and  entered  one  judgment  as  to  all 
the  objectors.  The  records  in  the  two  cases  raise  the  same 
questions  of  law  and  fact.  What  was  said,  therefore,  in  the 
former  case  is  equally  applicable  to  this  and  need  not  be 
here  repeated. 

For  the  reasons  set  forth  in  that  opinion  the  judgment 
of  the  county  court  in  this  case  is  reversed  and  the  cause  re- 

Reversed  and  remanded. 
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The  Mutuai<  Protective  League 

V. 

Nancy  McKee,  Admx. 
Opinion  filed  October  23,  ipo6. 

1.  Appeals  and  errors — when  alleged  error  in  overruling  of  de- 
murrer is  waived.  Alleged  error  in  overruling  a  demurrer  will  be 
deemed  waived  on  appeal,  where  the  case  was  heard  and  decided  by 
the  court  on  a  stipulation  of  facts  after  a  jury  was  waived. 

2.  Same — tuhen  propositions  of  law  are  necessary.  Except  as 
to  questions  arising  during  the  progress  of  the  trial  upon  the  rul- 
ings of  the  court  upon  pleadings,  the  admissibility  of  evidence  and 
kindred  subjects,  questions  of  law  can  only  be  preserved  for  review, 
when  the  trial  is  without  a  jury,  by  presenting  propositions  to.  be 
held  by  the  court  as  the  law  of  the  case,  even  though  the  hearing 
is  upon  agreed  facts. 

3.  Same — when  no  question  of  law  is  presented.  On  a  hearing 
by  the  court  without  a  jury  upon  a  stipulation  of  facts,  if  no  ques- 
tion is  raised  in  regard  to  the  admission  or  exclusion  of  evidence 
;and  no  propositions  are  submitted  to  the  court  to  be  held  as  the  law 
.there  is  no  question  of  law  presented  for  decision  on  appeal. 

AppEai,  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Madison  county;  the  Hon.  Ch arises  ^.  Moore, 
Judge,  presiding. 

David  R.  Kinder,  (Thomas  M.  Jett,  of  counsel,)  for 
.appellant. 

Springer  &  Buckley,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  action  in  assumpsit  brought  by  the  appellee 
against  the  appellant,  a  fraternal  beneficiary  society  doing 
business  in  Illinois  and  surrounding  States.  Albert  B.  Mc- 
Kee on  the  7th  of  June,  1897,  made  application  to  become  a 
member  of  such  order,  and  on  the  same  day  a  certificate  of 
membership  was  issued  to  him  providing  that  in  case  of  his 
death  there  would  be  paid  from  the  benefit  fund  an  amount 
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not  to  exceed  $2000  to  his  mother.  He  committed  suicide 
on  March  17,  1903,  having  paid  all  his  assessments  previous 
to  that  time.  His  mother,  Julia  McKee,  died  in  June,  1903, 
and  appellee  was  appointed  administratrix  with  the  will  an- 
nexed of  her  estate,  and  brought  this  suit  on  the  certificate 
of  insurance  to  collect  the  amount  named  therein.  Appellant 
filed  two  pleas  to  the  declaration,  setting  out  that  there  was 
a  suicide  clause  in  the  application  and  in  the  constitution  of 
the  fraternal  society,  and  that  appellee  could  only  recover 
the  sum  of  $48,  the  amount  paid  by  said  Albert  B.  McKee 
into  the  benefit  fund  of  the  order.  To  these  pleas  appellee 
filed  three  replications,  the  first  and  second  of  which  trav- 
ersed the  pleas  and  the  third  setting  up  a  provision  of  the 
constitution  of  the  order  alleging  that  said  certificate  was  in- 
contestable, and  that  the  order  was  estopped  from  denying 
payment  on  account  of  said  Albert  B.  McKee  having  com- 
mitted suicide.  To  this  last  replication  the  appellant  demur- 
red, and  the  court  overruled  the  same.  Afterwards  a  jury 
was  waived  and  the  cause  was  tried  by  the  court  upon  a  stip- 
ulation of  facts.  The  court  found  the  issues  for  the  plaintiff 
and  rendered  judgment  for  $2000.  To  this  finding  and 
judgment  of  the  court  the  defendant  excepted.  The  case 
was  appealed  to  the  Appellate  Court,  where  the  judgment 
was  affirmed. 

No  question  was  raised  on  the  hearing  in  the  trial  court 
in  regard  to  the  admission  of  evidence,  and  written  proposi- 
tions were  not  submitted  to  the  court  in  the  decision  of  the 
case.  Appellant  did  not  except  to  the  overruling  of  its  de- 
murrer, and  even  if  it  had,  the  exception  would  be  deemed 
waived  on  appeal  where  afterwards,  as  in  this  case,  a  jury 
was  waived  and  on  stipulation  of  facts  the  case  was  heard 
and  decided  by  the  court.  (Green  Co.  v.  Blodgett,  159  III. 
169;  Chicago  and  Alton  Railroad  Co,  v.  Clausen,  173  id. 
100.)  This  court  has  uniformly  held  that  except  as  to  ques- 
tions  arising  during  the  progress  of  the  trial  upon  the  rulings 
of  the  court  upon  pleadings,  the  admissibility  of  evidence 
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and  kindred  subjects,  questions  of  law  can  only  be  preserved 
and  presented  to  this  court  when  the  trial  is  before  the  court 
without  a  jury,  by  written  propositions  in  accordance  with 
section  42  of  the  Practice  act.  In  Grabbs  v.  City  of  Damnlle, 
166  111.  441,  where  a  jury  was  waived  and  the  case  was  sub- 
mitted on  a  stipulation  of  facts,  it  was  argued  that  the  stat- 
ute providing  for  written  propositions  of  law  did  not  apply, 
as  the  facts  were  agreed  upon.  In  that  case  the  question  as 
to  the  validity  of  an  ordinance  was  involved,  and  this  court 
held  that  to  raise  that  question  it  must  be  done  by  submitting 
a  proposition  to  be  held  as  law  by  the  court,  otherwise  it 
could  not  be  presented  on  appeal.  In  Bolton  v.  Johnston, 
163  111.  234,  this  court  said  (p.  237)  :  "If,  under  the  writ- 
ten contract  upon  which  the  action  was  predicated,  which 
was  read  in  evidence,  defendant  desired  a  construction  of  the 
contract  by  the  court,  the  decision  of  the  court  upon  that 
question  could  have  been  obtained  by  an  appropriate  propo- 
sition of  law  submitted  to  the  court  for  decision."  Section 
42  of  the  Practice  act  is  applicable  as  well  where  the  facts 
are  agreed  upon  as  where  they  are  presented  by  testimony. 
(Szvain  v.  First  Nat.  Bank,  201  111.  416.)  Where  in  the 
trial  court,  as  on  this  hearing,  no  question  was  raised  in  re- 
gard to  the  admission  or  exclusion  of  evidence  and  no  written 
propositions  were  submitted  to  the  court  to  be  held  as  law, 
this  court  has  frequently  held  that  no  question  of  law  is  pre- 
sented on  appeal  for  decision.  German  Ins.  Co.  v.  Orr,  171 
111.  203 ;  Chicago,  Burlington  and  Quincy  Railroad  Co.  v. 
City  of  Ottawa,  165  id.  207;  City  of  Alton  v.  Foster,  207  id. 
150;  Ross-Lewin  v.  Goold,  211  id.  384;  Myers  v.  Union 
Nat.  Bank,  128  id.  478;  Crean  v.  Hourigan,  158  id.  301; 
Hobbs  V.  Greifenhagen,  194  id.  73 ;  Exchange  Nat.  Bank  v. 
Chicago  Nat.  Bank,  131  id.  547. 

The  grounds  upon  which  this  decision  is  reached  are  so 
fully  stated  in  the  cases  referred  to  that  it  would  be  a  useless 
repetition  to  re-state  them  here.  The  judgment  of  the  Appel- 
late  Court  is  accordingly  affirmed.     j„agfnent  affirmed. 
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The  Town  of  Audubon 

V. 

J.  W.  Hand. 
Opinion  Hied  October  23,  ipo6. 

1.  Appeals  and  errors — suit  begun  in  court  of  record  for  ob- 
structing highway  involves  a  freehold.  A  suit  begun  in  a  court  of 
record  to  recover  a  penalty  for  obstructing  an  alleged  public  high- 
way involves  a  freehold,  where  the  only  defense  is  a  denial  of  the 
legal  existence  of  such  highway,  although  a  different  rule  applies  to 
a  similar  suit  before  a  justice  of  the  peace. 

2.  Same — jurisdiction  of  subject  matter  cannot  be  conferred  by 
acts  of  parties.  The  Appellate  Court  has  no  jurisdiction  to  enter- 
tain an  appeal  where  a  freehold  is  necessarily  involved,  and  such 
jurisdiction  is  not  acquired  because  the  parties  failed  to  raise  the 
question  of  jurisdiction  and  submitted  the  case  for  decision  on  its 
merits. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Montgomery  county;  the  Hon.  S.  L.  D wight, 
Judge,  presiding. 

Lane  &  Cooper,  for  plaintiff  in  error : 

The  Appellate  Court  was  without  jurisdiction  to  decide 
the  controversy  in  the  case  at  bar  and  without  authority 
to  enter  any  judgment  therein.  Chaplin  v.  Highway  Comrs, 
126  III.  264;  Brushy  Mound  v.  McClintock,  146  id.  643; 
Waggeman  v.  North  Peoria,  160  id.  277;  Crete  v.  Hewes, 
168  id.  330;  Farrelly  v.  Kane,  172  id.  415;  Drainage  Dis- 
trict V.  Highway  Comrs,  199  id.  83;  Taylor  v.  Pierce,  174 
id.  II;  Perry  v.  Bozarth,  198  id.  328;  Madison  v.  Galla- 
gher,  54  111.  App.  91 ;  Railroad  Co,  v.  Highway  Comrs,  60 
id.  165 ;  Highway  Comrs.  v.  Blwood,  96  id.  239. 

Where  the  Appellate  Court  assumes  jurisdiction  of  a 
case  involving  a  freehold,  the  Supreme  Court,  on  further  ap- 
peal, must  reverse  the  Appellate  Court's  judgment  for  want 
of  jurisdiction  and  remand  the  cause  with  directions  to  dis- 
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miss  the  appeal.  Perry  v.  Bozarth,  198  III.  328;  Chaplin  v. 
Highway  Comrs.  126  id.  264. 

A  public  highway  is  a  perpetual  easement  and  a  freehold 
estate.    Taylor  v.  Pierce,  174  111.  11. 

A  freehold  is  involved  when  it  is  so  put  in  issue  that  a 
decision  of  the  case  necessarily  involves  a  decision  of  that 
issue.    Taylor  v.  Pierce,  174  111.  11. 

Jurisdiction  of  the  subject  matter  of  a  suit  cannot  be  con- 
ferred, by  consent  of  parties,  upon  either  the  trial  or  Appel- 
late Court.    Perry  v.  Bozarth,  198  111.  328. 

Jett  &  Kinder,  and  D.  H.  Zepp,  for  defendant  in  error : 

Objections  not  brought  to  the  attention  of  the  Appellate 
Court  cannot  be  raised  in  the  Supreme  Court  as  ground  for 
reversing  the  judgment  of  the  Appellate  Court.  Case  v. 
Phillips,  182  111.  187. 

An  objection  not  raised  by  the  briefs  in  the  Appellate 
Court  cannot  be  renewed  or  made  for  the  first  time  in  the 
Supreme  Court.    Casualty  Co.  v.  Waterman,  161  111.  632. 

Appealing  to  the  Appellate  Court  and  submitting  the 
case  for  determination  upon  assigned  errors  which  it  may 
properly  consider  is  a  waiver  or  abandonment  of  any  as- 
signment of  error  which  can  be  reviewed  only  by  the  Su- 
preme Court  on  direct  appeal.  Insurance  Co.  v.  People,  170 
111.  474. 

Objections  that  the  court  had  no  jurisdiction  of  the  cross- 
bill in  a  foreclosure  proceeding,  upon  the  ground  that  its 
purpose  was  to  obtain  the  construction  of  a  will  in  which  no 
question  of  a  trust  was  involved,  cannot  be  raised  for  the 
first  time  in  a  court  of  review.    King  v.  King,  215  111.  10 1. 

A  point  not  made  in  the  Appellate  Court  on  appeal  in  a 
suit  at  law  cannot  be  considered  in  the  Supreme  Court  on 
further  appeal.    Railroad  Co,  v.  Coggins,  212  111.  369. 

An  appeal  directly  to  the  Supreme  Court  from  a  judg- 
ment of  the  circuit  court  finding  defendant  guilty  of  a  viola- 
tion of  the  act  requiring  owners  of  hedges  to  trim  them 
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along  public  highways,  cannot  be  sustained  upon  the  ground 
that  the  defense  is  that  no  public  highway  existed  along  the 
hedge  which  defendant  failed  to  trim.  Herman  v.  Highway 
Comrs.  197  111.  94. 

The  decision  of  the  Appellate  Court  was  correct,  as  there 
was  no  highway  established,  as  insisted  by  plaintiff  in  error. 
Cox  V.  Highway  Comrs.  194  III  355;  Hammon  v.  High- 
way Comrs.  38  111.  App.  237;  Hamilton  v.  Highway  Comrs. 
203  111.  269. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  was  an  action  of  debt  commenced  by  plaintiff  in 
error  against  defendant  in  error  in  the  circuit  court  of  Mont- 
gomery county  to  recover  a  penalty  for  the  obstruction  of 
an  alleged  public  highway  by  defendant  in  error.  There 
was  no  denial  by  defendant  in  error  that  he  had  obstructed 
the  alleged  public  highway  by  building  his  fence  therein, 
but  his  defense  was  that  there  was  no  legal  highway  at  the 
place  where  the  obstruction  was  placed.  A  trial  in  that 
court  without  a  jury  resulted  in  a  judgment  against  de- 
fendant in  error  for  penalty  of  three  dollars  and  costs  of 
suit.  From  that  judgment  defendant  in  error  prosecuted  an 
appeal  to  the  Appellate  Court  for  the  Third  District,  where, 
upon  a  consideration  of  the  case  upon  its  merits,  the  judg- 
ment of  the  circuit  court  was  reversed  and  the  cause  not  re- 
manded. From  the  judgment  of  that  court  this  writ  of  error 
is  prosecuted. 

The  sole  question  relied  upon  by /plaintiff  in  error  in  its 
brief  and  argument  for  reversal  of  the  judgment  of  the  Ap- 
pellate Court  is,  that  a  freehold  was  involved  in  the  case  and 
that  the  Appellate  Court  had  no  jurisdiction  to  entertain  the 
appeal  and  should  have  dismissed  it. 

This  court  has  repeatedly  held  that  in  suits  begun  in  a 
court  of  record  to  recover  a  penalty  for  obstructing  a  public 
highway  it  is  necessary  to  determine  whether  the  public  has 
a  perpetual  easement  in  said  highway,  and  that  a  freehold  is 
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therefore  involved.  {Town  of  Brushy  Mound  v.  McClin- 
tock,  146  III  643;  Waggeman  v.  Village  of  North  Peoria, 
160  id.  277;  Village  of  Crete  v.  Hewes,  168  id.  330;  Par- 
relly  v.  Town  of  Kane,  172  id.  415;  Taylor  v.  Pierce,  174 
id.  9;  Perry  v.  Bozarth,  198  id.  328;  Village  of  Dolton  v. 
Dolton,  196  id.  154.)  A  different  rule  applies  where  the 
suit  was  instituted  before  a  justice  of  the  peace.  In  that 
court  a  freehold  is  only  incidentally  involved,  because  a  jus- 
tice of  the  peace  has  no  jurisdiction  to  try  title  and  determine 
the  ownership  of  land.  {Village  of  Dolton  v.  Dolton,  201 
III.  155.)  In  that  case  it  was  said,  that  in  the  cases  where 
this  court  had  entertained  appeals  coming  directly  to  it  where 
suits  were  instituted  before  a  justice  of  the  peace,  the  fact 
that  they  were  instituted  before  a  justice  of  the  peace  was 
not  called  to  the  attention  of  the  court  and  the  question  of 
whether  a  freehold  was  involved  was  not  raised  by  the  par- 
ties nor  considered  by  the  court.  (See,  also,  Herman  v. 
Commissioners  of  Highways,  197  III.  94.)  It  is  clear  from 
the  authorities  that  this  suit  having  been  instituted  in  the 
circuit  court  a  freehold  was  involved,  and  the  Appellate 
Court  was  without  jurisdiction  to  entertain  the  appeal. 

It  is  insisted  by  defendant  in  error  that  as  the  question 
was  not  raised  in  the  Appellate  Court  nor  its  jurisdiction 
challenged  by  plaintiff  in  error,  the  case  having  been  submit- 
ted to  that  court  by  both  parties  upon  its  merits,  plaintiff  in 
error  cannot  now  raise  this  question  for  the  first  time  in  this 
court.  The  authorities  relied  upon  by  defendant  in  error  in 
support  of  this  position  relate  to  questions  of  practice  not  in- 
volving the  jurisdiction  of  the  court  of  the  subject  matter. 
The  Appellate  Court  had  no  jurisdiction  to  try  a  case  involv- 
ing a  freehold,  and  where  the  law  has  not  conferred  jurisdic- 
tion of  the  subject  matter  upon  a  court,  the  parties  to  a  suit 
cannot,  by  consent,  invest  such  court  with  jurisdiction.  Ginn 
V.  Rogers,  4  Gilm.  131;  Randolph  County  v.  Ralls,  18  III. 
29;  Peak  V.  People,  71  id.  278;  Pleischman  v.  Walker,  91 
id.  3 18  J   Richards  v.  Lake  Shore  and  Michigan  Southern 
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Railway  Co.  124  id.  516;  Robertson  v.  Wheeler,  162  id. 
566;  Village  of  Hammond  v.  Leofuitt,  181  id.  416 ;  Perry  v. 
Bozarih,  supra;  Drainage  District  v.  Commissioners  of 
Highways  J  199  id.  80;  Cooky's  Const.  Lim.  (4th  ed.)  499. 
The  Appellate  Court  had  no  jurisdiction  to  entertain  and 
determine  the  appeal,  and  for  that  reason  its  judgment  is 
reversed  and  the  cause  remanded  to  that  court,  with  direc- 
tions  to  dismiss  the  appeal.        R^^,,d  ^nd  remanded. 


Raymond  B.  Swigart  et  al. 

V. 

The  City  o?  Chicago  et  al. 
Opinion  Hied  October  23,  ipo6, 

1.  Elections — when  general  statute  for  submission  of  questions 
to  voters  does  not  control.  Where  the  legislature  passes  a  law  con- 
taining a  referendum  clause  and  providing  a  method  of  submitting 
the  question  of  the  adoption  of  the  law  to  the  voters  the  method 
so  provided  must  be  followed,  notwithstanding  the  general  statute 
would  control  the  question  except  for  such  special  provision. 

2.  Same — Chicago  election  for  adopting  amendment  to  City  and 
Village  act  is  valid.  The  ballot  used  in  the  election  of  November 
7,  1905,  in  the  city  of  Chicago,  upon  the  question  of  adopting  the 
amendment  to  the  act  relating  to  the  incorporation  of  cities  and  vil- 
lages, conforms  to  the  provision  of  the  amendment  itself  for  sub- 
mitting the  question  to  the  voters,  and  hence  the  election  is  valid 
notwithstanding  the  ballot  does  not  comply  with  section  16  of  the 
Australian  Ballot  law,  which  controls,  generally,  the  submission  of 
such  questions  to  the  voters. 

Appeai.  from  the  Circuit  Court  of  Cook  county;  the 
Hoa  Chari.es  M.  Wai^ker,  Judge,  presiding. 

This  was  a  petition  under  the  statute  by  five  electors  of 
the  city  of  Chicago  to  contest  the  election  held  in  Chicago 
on  the  7th  day  of  November,  1905,  so  far  as  it  relates  to  the 
adoption  of  "An  act  to  amend  an  act  entitled  *An  act  to  pro- 
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vide  for  the  incorporation  of  cities  and  villages/  approved 
April  lo,  1872,  as  amended  by  subsequent  acts."  As  re- 
quired by  the  statute  under  which  the  petition  was  filed,  the 
county  of  Cook  was  made  respondent  thereto,  and  also  the 
city  of  Chicago.  A  general  demurrer  to  the  petition  filed  by 
the  city  of  Chicago  and  adopted  by  the  county  of  Cook  was 
sustained  by  the  court  below.  The  petitioners  elected  to 
abide  by  their  petition.  Judgment  was  entered  in  favor  of 
respondents  and  against  contestants,  who  have  brought  the 
case  to  this  court  for  review  by  appeal. 

The  grounds  of  the  contest  as  set  forth  in  the  petition 
are  as  follows : 

First — That  the  question  of  the  adoption  by  the  people  of 
the  city  of  Chicago  of  said  "Act  to  amend  an  act  entitled  *  An 
act  to  provide  for  the  incorporation  of  cities  and  villages,' 
approved  April  10,  1872,  as  amended  by  subsequent  acts," 
approved  May  18,  1905,  was  not  submitted  to  the  people  of 
Chicago  in  the  manner  provided  by  the  statutes  of  the  State 
of  Illinois  then  in  force,  in  this :  that  the  substance  of  the 
said  act  was  not  clearly  indicated  on  the  ballots  furnished  to 
the  said  judges  of  election  and  by  them  furnished  to  the 
voters  at  the  respective  voting  precincts  and  districts  as  re- 
quired by  law,  and  that,  in  fact,  nothing  was  stated  on  the 
said  ballots,  or  any  of  them,  that  gave  any  information  as  to 
the  substance  or  character  of  the  said  act  so  submitted  for 
adoption. 

Second — ^That  no  specimen  ballots,  with  the  substance  of 
the  said  act  printed  thereon,  were  furnished  by  the  said 
judges  for  posting  in  and  about  the  polling  places  of  said 
election  or  posting  in  five  or  more  public  places  in  the  re- 
spective voting  precincts,  nor  were  any  such  ballots  posted 
in  or  about  the  polling  places  in  the  respective  voting  pre- 
cincts, or  any  of  them ;  that  the  only  specimen  ballots  fur- 
nished for  posting,  and  the  only  specimen  ballots  posted  at 
any  place  in  the  city  of  Chicago  prior  to  said  election,  were 
in  the  form  given  below. 
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The  ballot  used  in  the  city  of  Chicago,  except  in  the  town 
of  West  Chicago,  was  in  the  following  form : 


For  the  Adoption  of  the  Act  to  Amend  an  Act* En- 
titled, "An  Act  to  Provide  for  the  Incorporation  of 
Cities  and  Villages." 


Yes 


No 


For  Consenting-  to  the  Act  Entitled,  "An  Act  in 
Relation  to  a  Municipal  Court  in  the  City  of  Chicago. " 


Against  Consenting  to  the  Act  Entitled,  "An  Act  in 
Relation  to  a  Municipal  Court  in  the  City  of  Chicago." 


'*For  the  Adoption  of  an  Act  Entitled,  'An  Act  to 
Confer  Upon  the  City  of  Chicago  Power  and  Author- 
ity to  Sell  Surplus  Electricity  and  to  Fix  the  Rates 
and  Charges  for  the  Supply  of  Gas  or  Electricity, 
and  to  Fix  the  Rates  and  Charges  for  the  Supply  of 
Gas  or  Electricity  for  Power,  Heating  and  Lighting 
Furnished  by  any  Individual,  Company  or  Corpora- 
tion to  said  City  of  Chicago  and  the  Inhabitants 
Thereof.' " 


Yes 


No 


Proposed  Creation  of  Forest  Preserve  District  in 
Cook  County  to  be  known  as  the  Forest  Preserve 
District  of  Chicago. 

Yes 

For  the  creation  of  a  Forest  Preserve  District  nuder  an  Act  of 
the  General  Assembly  of  Illinois  entitled,  "An  Act  to  provide  for 
the  creation  of  forest  preserve  districts,**  approved  May  18, 1905, 
in  force  Jnly  1, 1905.    The  territory  to  be  embraced  in  snch  dis- 
trict is  the  County  of  Cook,  except  the  towns  of  Bloom,  Rich, 
Thornton,  Bremen,  Orland,  Elk  Grove,  Schanmbersr*  Hanover, 
Barrlnffton,  Palatine,  and  the  west  half  of  the  town  of  Wtaeelinsr. 
said  dfotrict  to  be  known  as  the  Forest  Preserve  District  of 
Chicago. 

No 

The  only  proposition  voted  upon  by  the  electorate  of  Chi- 
cago that  is  in  question  in  this  case  is  the  one  submitted  in 
the  first  proposition  appearing  on  the  above  ballot. 

The  ballot  used  in  the  town  of  West  Chicago  for  said 
election  was  in  all  respects  like  the  one  above  set  out,  except 
two  propositions  to  issue  bonds  were  appended  to  the  West 
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Chicago  ballot  and  voted  upon.     But  this  matter  is  in  no 
way  involved  here. 

The  act  of  the  legislature  the  adoption  of  which  is  in- 
volved here  was  passed  and  approved  in  1905,  and  is  found 
in  Kurd's  Revised  Statutes  for  that  year,  on  pages  318-321. 

Robert  F.  P^ttibone,  for  appellants. 

Maclay  Hoyne,  Frank  L.  Chii^ds,  and  Wiluam  F. 
Struckmann,  (James  Hamiwon  Lewis,  Corporation 
Counsel,  of  counsel,)  for  appellees.  • 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

For  many  years  the  necessity  for  legislation  for  the  city 
of  Chicago  which  was  not  suited  to  the  conditions  of  the 
people  generally  throughout  the  State  has  been  recognized. 
Under  our  constitution  prohibiting  local  or  special  laws  this 
necessity  could  not  be  relieved,  and  various  methods  of  meet- 
ing the  required  needs  have  been  resorted  to  from  time  to 
time  by  the  legislature.  For  the  purpose  of  simplifying  the 
procedure  and  permanently  relieving  the  situation  the  legis- 
lature of  1903  submitted  an  amendment  to  the  constitution 
and  at  the  November  election,  1904,  it  was  adopted  by  the 
people,  the  effect  of  which  was  to  permit  the  legislature  to 
pass  any  law,  local,  special  or  general,  providing  a  scheme  or 
charter  of  local  municipal  government  for  the  city  of  Chi- 
cago. (See  section  34  of  article  4  of  the  constitution  of 
1870.)  The  validity  of  this  constitutional  amendment,  and 
of  the  Municipal  Court  act  passed  by  authority  thereof,  was 
sustained  by  this  court  in  City  of  Chicago  v.  Reeves,  220  111. 
274.  Since  the  adoption  of  this  amendment  the  legislature 
is  not  restricted  in  the  passage  of  local  or  special  laws  appli- 
cable alone  to  the  city  of  Chicago  in  furtherance  of  the  gen- 
eral purposes  of  the  amendment,  except  such  restrictions  and 
conditions  as  are  contained  in  the  amendment  itself.  By  the 
last  clause  of  this  amendment  it  is  provided  that  no  law 
passed,  based  upon  it,  affecting  the  municipal  government 


Digitized  by  VjOOQIC 


0el/06j  6wiGART  V.  City  of  Chicago,  8^5 

of  the  city  of  Chicago,  should  take  effect  until  such  law 
should  be  consented  to  by  a  majority  of  the  legal  voters  of 
the  said  city  voting  on  the  question  at  an  election,  general, 
municipal  or  special.  It  was  by  virtue  of  this  amendment  to 
the  constitution  that  the  legislature  passed  the  law  now  in 
question,  and  by  virtue  of  the  referendum  clause  that  the 
election  was  held  for  the  adoption  thereof.  By  section  4  of 
part  I  the  form  of  the  ballot  to  be  used  in  submitting  this 
law  to  the  voters  of  the  city  of  Chicago  is  prescribed,  and  it 
will  be  found  by  comparison  of  this  section  of  the  statute 
with  the  ballot  set  out  in  the  statement  preceding  this  opinion 
that  there  was  a  literal  compliance  with  section  4  respecting 
the  form  of  the  ballot. 

Section  16  of  chapter  46,  known  as  the  Australian  Ballot 
law,  (Kurd's  Stat.  1905,  p.  931,)  reads  as  follows:  "When- 
ever a  constitutional  amendment  or  other  public  measure  is 
proposed  to  be  votjsd  upon  by  the  people,  the  substance  of 
such  amendment  or  other  public  measure  shall  be  clearly  in- 
dicated on  a  separate  ballot,  and  two  spaces  shall  be  left  upon 
the  right-hand  margin  thereof,  one  for  the  votes  favoring 
the  amendment  or  public  measure,  to  be  designated  by  the 
word  'Yes,'  and  one  for  votes  opposing  the  amendment  or 
measure,  to  be  designated  by  the  word  *No,'  as  in  the  form 
herein  given : 


Proposed  amendment  to  the  Constitution 
(or  other  measm-e) 

Yes 

X 

Here  print  the  substance  of  the  Amendment 
(or  other  measure) 

No 

The  contention  of  appellants  is,  that  the  provisions  of 
section  16  were  applicable  to  the  election  held  for  the  adop- 
tion of  the  law  involved  in  this  contest.  As  we  understand 
the  argument  of  appellants,  it  is  that  the  amendment  to  the 
constitution  referred  to  does  not  authorize  the  passage  of  a 
special  or  local  law  respecting  any  of  the  subjects  enumerated 
in  section  22  of  article  4  of  the  constitution,  nor  in  any  other 
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case,  "when  a  general  law  can  be  made  applicable,"  and  that 
since  section  i6  of  the  Australian  Ballot  law  above  quoted  is 
a  general  statute  on  the  subject  of  the  submission  of  consti- 
tutional amendments  and  other  public  measures,  the  legisla- 
ture had  no  power  to  provide  in  section  4  of  part  i  of  the 
law  now  under  consideration,  for  the  submission  of  this  law 
to  the  voters  of  the  city  of  Chicago  by  a  special  clause  that 
did  not  require  the  substance  of  such  measure  to  be  clearly 
indicated  on  the  ballot,  as  required  by  said  section  16. 

When  the  power  of  the  legislature  to  pass  a  local  or  spe- 
cial law  is  conceded,  it  is  difficult  to  understand  why  the 
special  law  which  is  to  be  submitted  to  a  vote  of  the  people 
may  not  also  provide  a  special  or  particular  manner  in  which 
the  same  shall  be  voted  upon.  It  is  to  be  noted  in  this  regard 
that  the  referendum  clause  of  the  amendment  to  the  constitu- 
tion does  not  provide  any  particular  method  by  which  the 
proposed  law  should  be  submitted  to  the  legal  voters  of  the 
city,  the  language  in  regard  to  this  subject  being :  "No  law 
based  upon  this  amendment  to  the  constitution,  affecting  the 
municipal  government  of  the  city  of  Chicago,  shall  take  ef- 
fect until  such  law  shall  be  consented  to  by  a  majority  of  the 
legal  voters  of  said  city  voting  on  the  question  at  any  elec- 
tion, general,  municipal  or  special."  There  being  no  limi- 
tations or  restrictions  in  the  constitutional  amendment  itself 
as  to  the  form  of  the  ballot  to  be  used  in  voting  upon  any 
special  law  passed  in  pursuance  of  this  amendment,  and  the 
legislature  having  express  power  to  pass  any  law,  local,  spe- 
cial or  general,  providing  for  a  scheme  or  charter  of  local 
municipal  government  for  the  city  of  Chicago,  there  can  be 
no  valid  objection  to  a  provision  incorporated  in  the  law  to 
be  voted  upon,  providing  for  the  form  of  the  ballot  to  be 
used  in  the  election  to  adopt  or  reject  such  law. 

In  the  case  of  Harvey  v.  Cook  County ^  221  111.  76,  an 
amendment  to  the  law  known  as  the  "Torrens  Land  law" 
was  submitted  to  the  electors  of  Cook  county.  The  amenda- 
tory act  voted  upon  provided  that  the  question  might  be  sub- 


Digitized  by  VjOOQIC 


Oct  '06J  SwiGART  V.  City  of  Chicago.  377 

mitted  in  the  following  manner :  "In  any  county  of  the  first 
or  second  class,  as  the  same  are  classified  in  the  act  concern- 
ing fees  and  salaries,  on  the  petition  of  not  less  than  one-half 
of  the  legal  voters,  to  be  ascertained  by  the  vote  cast  at  the 
last  preceding  election  for  county  officers,  or  in  any  county 
of  the  third  class  upon  petition  of  not  less  than  twenty-five 
hundred  (2500)  legal  voters  praying  the  submission  of  the 
question  of  the  adoption  of  this  act,  the  clerk  shall  give  notice 
that  such  question  will  be  submitted  at  such  election,  and 
shall  cause  to  be  printed  at  the  top  of  the  ballot  to  be  used 
for  said  election: 


For  extension  of  the  Torrens  land  title  system 


Against  extension  of  the  Torrens  land  title  system 


At  the  election  when  the  amendment  was  voted  upon, 
November  8,  1904,  the  constitutional  amendment  permitting 
local  or  special  legislation  for  the  city  of  Chicago  was  also 
voted  upon,  and  hence,  under  section  16  of  the  Australian 
Ballot  law,  a  separate  ballot  was  provided  containing  the  sub- 
mission of  the  constitutional  amendment,  and  the  question 
of  the  Torrens  Land  law  amendment  was  printed  at  the  top 
of  the  ballot  containing  the  constitutional  amendment,  in- 
stead of  being  on  the  regular  ballot  containing  the  names  of 
candidates  to  be  voted  for  at  that  election,  and  it  was  held 
that  the  amendatory  act  was  not  adopted  for  the  reason  that 
the  question  was  not  submitted  in  the  precise  way  and  on  the 
particular  ballot  provided  for  in  the  amendatory  act  itself. 

The  reasonable  rule  to  be  drawn  from  the  decision  in  the 
Harvey  case  is,  that  when  the  legislature  passes  a  law  with  a 
referendum  clause  in  it,  and  in  such  law  provides  the  method 
by  which  the  same  is  to  be  submitted  to  a  popular  vote,  the 
method  therein  provided  must  be  followed,  notwithstanding 
other  general  provisions  of  the  statute  may  exist  which  would 
control  the  manner  of  submission  but  for  the  special  provi- 
sion.   This  view  is  further  strengthened  by  the  fact  that  in 
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the  Harvey  case  section  i6  of  the  Ballot  law  was  followed  in 
regard  to  submitting  the  amendment  on  a  separate  ballot, 
and  it  was  held  that  the  language  in  the  proposed  amendment 
requiring  the  question  "to  be  printed  at  the  top  of  the  ballot 
to  be  used  for  said  election,"  meant  the  regular  ballot  which 
would  certainly  and  inevitably  be  used  at  the  said  election, 
and  not  the  special  ballot  that  happened  to  be  used  because 
of  the  submission  of  the  constitutional  amendment.  We  re- 
gard this  case  as  a  direct  authority  which  settles  the  contro- 
verted questions  adversely  to  the  contention  of  appellants. 
The  Municipal  Court  bill  for  the  city  of  Chicago  was  passed 
by  the  legislature  in  1905.  That  law  provides  an  entirely 
new  system  of  courts  for  the  city  of  Chicago  hitherto  un- 
known to  the  judicial  system  of  Illinois.  The  act  contains 
sixty-seven  sections,  and  is  found  in  Session  Laws  of  1905, 
pages  157-186.  The  last  section  of  the  act  provides  a  form 
of  ballot  to  be  used  at  the  election  in  voting  upon  the  act,  as 
follows :  "For  consenting  to  an  act  entitled  'An  act  in  rela- 
tion to  a  municipal  court  in  the  city  of  Chicago.'  Against 
consenting  to  an  act  entitled  'An  act  in  relation  to  a  munici- 
pal court  in  the  city  of  Chicago.'  "  There  was  no  attempt  to 
comply  with  section  16  of  the  Ballot  law,  wherein  it  is  re- 
quired that  the  substance  of  the  measure  to  be  voted  upon 
shall  be  clearly  indicated  upon  the  ballot,  yet  the  law  has  been 
upheld  in  City  of  Chicago  v.  Reeves,  supra,  and  while  the 
precise  objection  here  raised  to  the  act  now  in  controversy 
was  not  raised  there,  still  the  effect  of  sustaining  appellants' 
position  here  would  be  to  overrule  our  decision  in  the  Reeves 
case  and  nullify  the  Municipal  Court  act  and  unsettle  the  law 
with  reference  to  other  measures  that  have  been  passed  in 
pursuance  to  the  constitutional  amendment  above  referred  to. 
We  are  of  the  opinion  that  the  act  in  question  was  prop- 
erly submitted  and  legally  adopted  and  is  a  part  of  the  sub- 
sisting law  in  the  city  of  Chicago.  The  judgment  of  the 
court  below  in  sustaining  the  demurrer  to  appellants'  petition 
is  therefore  affirmed.  Judgment  aMrmed. 
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The  People  ex  rel.  John  J.  Hanberg,  County  Treasurer, 

V. 

Victor  Patton. 
Opinion  Hied  October  23,  1906. 

1.  Special  taxation — substantial  compliance  with  Sidewalk  act 
of  i8fs  is  essential.  The  provisions  of  the  Sidewalk  act  of  1875 
are  for  the  protection  of  property  owners,  and  no  special  tax  can  be 
enforced  without  a  substantial  compliance  with  such  provisions. 

2.  Same — who  must  certify  to  bill  of  costs.  Under  sections  2 
and  3  of  the  Sidewalk  act  of  1875  the  same  officers  designated  by 
the  ordinance  to  supervise  the  construction  of  the  sidewalk  should 
certify  the  bill  of  costs. 

3.  Same — when  a  bill  of  costs  is  not  suMcient.  A  bill  of  costs 
marked  "approved"  by  the  president  and  board  of  trustees  of  the 
village,  who  were  the  officers  designated  in  the  ordinance  to  super- 
vise the  construction  of  the  sidewalk,  and  certified  to  by  persons 
constituting  the  streets  committee,  is  not  sufficient,  even  though  the 
streets  committee  certified  the  bill  of  costs  in  accordance  with  the 
provisions  of  the  ordinance. 

4.  Same — a  legally  certified  bill  of  costs  is  essential,  A  legally 
certified  bill  of  costs  is  the  basis  of  a  special  tax  proceeding  for  the 
construction  of  a  sidewalk  under  the  Sidewalk  act  of  1875,  and  its 
absence  is  fatal  to  the  proceeding. 

5.  SAME-^rdinonc^  under  Sidewalk  act  of  1875  cannot  provide 
for  side-filling.  The  Sidewalk  act  of  1875  is  exclusively  a  sidewalk 
statute,  and  an  ordinance  passed  thereunder  cannot  lawfully  pro- 
vide for  siiie-filling  of  earth  after  the  walk  is  completed. 

Writ  of  Error  to  the  County  Court  of  Cook  county; 
the  Hon.  W.  H.  Hinebaugh,  Judge,  presiding. 

BuNGE  &  Thorpe,  for  plaintiff  in  error. 

George  A.  Mason,  (Huff  &  Cook,  and  Tayi/)r  & 
Martin,  of  counsel,)  for  defendant  in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  a  writ  of  error  to  review  an  order  entered  in  the 
county  court  of  Cook  county  sustaining  objections  to  and 
dismissing  the  application  of  plaintiff  in  error  for  a  judg- 
ment and  order  of  sale  of  the  lot  of  the  defendant  in  error 
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for  a  failure  to  pay  a  special  tax  levied  for  the  construction 
of  a  cement  sidewalk  in  front  of  the  property  of  the  defend- 
ant in  error  by  the  village  of  Grossdale.  The  special  tax 
was  attempted  to  be  collected  by  virtue  of  proceedings  under 
the  Sidewalk  act  of  1875.  (Kurd's  Stat.  1905,  chap.  24, 
sees.  294-296C.) 

Many  objections  were  filed  by  the  defendant  in  error  in 
the  county  court,  but  three  of  which  seem  to  be  argued  here. 
Under  the  view  we  take  of  the  case,  however,  it  will  be  neces- 
sary to  discuss  but  two. 

The  authority  to  levy  a  special  tax  is  purely  statutory, 
(People  V.  Peyton,  214  111.  376,)  and  the  provisions  of  the 
Sidewalk  act  of  1875  ^^^  ^^^  the  protection  of  the  property 
owners,  and  no  special  tax  can  be  enforced  thereunder  with- 
out a  substantial  compliance  therewith.  (Jeffris  v.  Cash, 
207  111.  405.)  Section  2  of  the  Sidewalk  act  provides,  among 
other  things,  that  the  ordinance  "may  provide  that  the  ma- 
terials and  construction  [of  the  sidewalk]  shall  be  under  the 
supervision  of  and  subject  to  the  approval  of  some  officer  or 
board  of  officers  of  such  city,  town  or  village  to  be  desig- 
nated in  said  ordinance."  Section  3  of  the  act  provides  that 
in  case  of  default  of  the  lot  owner  to  construct  the  sidewalk 
as  required  by  the  ordinance  the  same  shall  be  constructed  by 
the  city,  town  or  village,  the  cost  thereof  to  be  recovered  of 
the  defaulting  lot  owner,  and  "such  ordinance  may  provide 
that  a  bill  of  the  costs  of  such  sidewalk,  showing  in  separate 
items  the  cost  of  grading,  etc.,  shall  be  filed  in  the  office  of 
the  clerk  of  such  city,  town  or  village,  certified  by  the  officer 
or  board  designated  by  such  ordinance  to  take  charge  of  the 
construction  of  such  sidewalk."  Section  2  of  the  ordinance 
in  the  case  at  bar  provides  that  "all  sidewalks  shall  be  built 
under  the  supervision  of  the  president  and  board  of  trustees," 
while  section  4  of  the  same  ordinance  directs  that  "the  street 
committee  of  the  said  board  of  trustees  shall  certify  to  the 
bill  of  costs  of  such  sidewalks  when  constructed  by  the  vil- 
lage."   If  the  ordinance  had  been  drawn  in  accordance  with 
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the  statute,  the  same  officer  or  board  of  officers  designated 
to  supervise  the  construction  of  the  sidewalk  would  have  been 
selected  and  named  to  certify  to  the  bill  of  costs  thereof ;  but 
while  the  president  and  board  of  trustees  of  the  village  were 
named  in  section  3  of  the  ordinance  to  act  as  supervisors  of 
the  work,  section  4  directed  that  such  bill  of  costs  should  be 
certified  by  the  "street  committee"  of  the  village  board. 

It  is  insisted  that  because  a  bill  of  costs  is  made  out  and 
marked  "approved"  and  signed  by  the  president  and  board 
of  trustees  of  the  village,  this  was  a  substantial  compliance 
with  the  requirements  of  the  statute.  The  ordinance  re- 
quired, however,  that  the  "street  committee"  of  the  village 
should  certify  to  the  bill  of  costs,  and  the  action  of  the  presi- 
dent and  board  of  trustees  in  "approving"  the  bill  of  costs 
was  not  in  compliance  with  the  ordinance.  Moreover,  mark- 
ing the  bill  of  costs  "approved"  could  not  be  regarded  as  a 
certification  of  such  bill.  In  addition  to  the  "approved" 
marked  on  the  bill  of  costs  by  the  whole  village  board,  and 
following  the  signatures  of  all  of  the  officers,  there  appears 
a  certificate  of  such  bill  of  costs,  which  certificate  is  signed 
by  certain  persons  composing  the  "street  committee,"  as  re- 
quired by  the  ordinance.  The  certificate  of  the  bill  of  costs 
was  not  in  compliance  with  the  provisions  of  the  statute.  A 
legally  certified  bill  of  costs  is  the  basis  of  a  proceeding  of 
this  character,  and  the  absence  of  such  certified  bill  of  costs, 
as  contemplated  by  the  statute,  is  fatal.  Vennum  v.  People, 
188  111.  158;  Holland  w.  People,  189  id.  348;  People  v. 
Smith,  201  id.  454;  People  v.  Peyton,  214  id.  376;  People 
V.  Record,  212  id.  62. 

It  is  also  objected  that  the  ordinance  is  void  for  the  rea- 
son that  in  addition  to  the  sidewalk  an  attempt  is  made  to 
provide  for  side-filling.  That  portion  of  the  ordinance  re- 
lating to  side-filling  is  as  follows:  "On  each  side  of  the 
walk,  after  it  shall  have  been  built  and  the  cement  properly 
hardened,  clean  earth  shall  be  banked  up  against  the  walk, 
level  with  the  top  thereof,  extending  two  feet  beyond  its 
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sides,  and  sloping  downward  in  the  ratio  of  one-half  hori- 
zontal to  one  vertical  until  the  natural  surface  of  the  ground 
is  reached;  this  filling  to  be  carefully  smoothed  off  with 
rakes  to  a  smooth  surface.  All  surplus  earth  and  material 
of  any  kind  shall  be  removed  entirely  from  all  finished  side- 
walk spaces,  or  it  shall  be,  if  earth,  evenly  spread  in  such 
places  and  in  a  manner  as  may  be  directed  by  the  president 
and  board  of  trustees."  Prom  the  above  clause  it  is  obvious 
that  the  side-filling  provided  for  is  no  part  of  the  sidewalk. 
The  act  of  1875,  under  which  the  assessment  in  question  was 
made,  is  exclusively  a  sidewalk  statute,  and  bears  no  similar- 
ity to  the  powers  conferred  upon  towns,  cities  and  villages  to 
make  improvements  by  special  assessments.  Under  the  act 
of  187s  no  improvements  can  be  made  except  sidewalks  and 
their  necessary  parts.  (Boats  w.  Bachmann,  201  111.  340; 
People  V.  Yancey,  167  id.  255;  People  w.  Latham,  203  id. 
9;  People  V.  Field,  197  id.  568.)  In  the  Field  case,  supra, 
an  ordinance  providing  for  side-filling  and  seeding  the  same 
in  blue  grass  was  held  unauthorized  and  void.  The  ordi- 
nance here  in  question  is  substantially  a  copy  of  the  one  in 
the  Field  case,  and  for  the  reasons  there  given  the  objec- 
tions were  properly  sustained. 

The  judgment  of  the  county  court  of  Cook  county  is  free 
from  error,  and  the  same  is  therefore  affirmed. 

Judgment  affirmed. 


The  Cooke  Brewing  Company 

V. 

Stephen  Ryan. 

Opinion  filed  October  2^,  ipo6, 

I.  Appeai^s  and  errors — violation  of  Supreme  Court  rule  i§  is 
ground  for  affirmance.  Violation  by  the  appellant  of  rule  15  of  the 
Supreme  Court,  in  filing  in  that  court  the  brief  filed  in  the  Appellate 
Court  without  an  appendix  containing  the  Appellate  Court's  opin- 
ion in  the  case,  is  ground  for  affirmance. 
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2.  TRiAh—^hen  instruction  to  take  case  front  jury  should  be  de- 
nied. Evidence  that  defendant's  beer  wagon  was  being  driven  at  a 
gallop  and  that  the  empty  barrels  and  kegs  were  loosely  loaded  and 
bounding  about,  so  that  one  of  them  fell  off  and  injured  the  plain- 
tiff, is  sufficient  to  justify  submission  of  such  issues  to  the  jury, 
even  though  there  is  evidence  that  the  horses  were  trotting  slowly 
and  the  kegs  and  barrels  were  firmly  packed  and  not  moving  about 
in  the  wagon,  but  that  plaintiff  pulled  one  off  when  attempting  to 
jump  on  the  wagon. 

3.  Negligence — jury  may  consider  fact  of  intoxication  of  de- 
fendant's servant.  If  there  is  evidence  that  defendant's  wagon  was 
improperly  loaded  and  recklessly  driven  and  managed,  it  is  proper 
for  the  jury  to  consider  the  fact  of  the  intoxication  of  the  driver  as 
characterizing  the  manner  of  his  managing  the  team  and  wagon; 
and  an  instruction  stating  that,  even  if  the  jury  believed  the  driver 
was  intoxicated,  his  condition  did  not  help  to  bring  about  the  acci- 
dent and  the  defendant  should  not  be  held  liable  for  negligence  be- 
cause of  the  driver's  intoxication,  is  properly  refused. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Thomas  G.  Windes, 
Judge,  presiding. 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  affirming  a  judgment  of  the  circuit  court  of  Cook 
county  in  favor  of  the  appellee  for  the  sum  of  $10,000, 

The  declaration  contained  one  count,  which  averred  the 
defendant,  in  connection  with  its  brewery,  possessed  and 
operated  a  certain  beer  wagon  used  for  hauling  beer  kegs 
and  barrels ;  that  at  the  time  of  the  injury  of  the  plaintiff  a 
servant  of  the  defendant  was  driving  a  team  attached  to  said 
beer  wagon,  which  was  loaded  with  empty  beer  kegs  or  bar- 
rels, upon  and  along  Twenty-sixth  street,  in  the  city  of  Chi- 
cago, near  its  intersection  with  Emerald  avenue;  that  the 
wagon  was  negligently  and  improperly  loaded  and  the  horses 
attached  thereto  were  managed  and  driven  in  a  reckless  and 
careless  manner;  that  as  a  result  thereof  one  of  said  beer 
kegs  or  barrels  was  thrown  and  fell  from  said  wagon  to  and 
upon  the  plaintiff,  whereby  he  was  injured,  etc. 
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The  facts  are,  in  brief,  that  on  July  2,  1898,  one  of  de- 
fendant's servants  was  driving  a  team  attached  to  one  of 
its  wagons  eastward  along  Twenty-sixth  street,  an  east  and 
west  public  street  in  the  city  of  Chicago,  upon  which  were 
located  two  street  car  tracks.  As  the  wagon  was  crossing 
Emerald  avenue,  a  north  and  south  public  street  in  said 
city,  the  driver  turned  from  the  north  street  car  track  into 
the  south  track.  The  plaintiff  was  a  boy  seven  and  one-half 
years  of  age  at  the  time  he  was  injured.  While  the  evidence 
was  conflicting,  that  of  the  plaintiff  fairly  tended  to  show 
he  was  crossing  Twenty-sixth  street  from  north  to  south, 
on  the  east  cross-walk,  upon  Emerald  avenue;  that  as  the 
team  and  wagon  approached  the  cross-walk  he  stopped  to 
allow  it  to  pass ;  that  one  of  the  empty  beer  kegs  or  barrels 
with  which  the  wagon  was  loaded,  as  the  wagon  passed  the 
plaintiff,  was  thrown  or  fell  from  the  north  side  of  the  wagon 
to  and  upon  the  plaintiff ;  that  the  wagon  was  being  driven 
at  a  high  rate  of  speed ;  that  the  driver  was  intoxicated,  and 
that  the  kegs  or  barrels  in  the  wagon  were  placed  so  loosely 
that  they  were  bouncing  and  lurching  to  and  fro  in  the  rack 
upon  the  wagon  as  the  team  and  wagon  approached  said 
walk,  and  that  as  the  wheels  of  the  wagon  dropped  into  the 
south  street  car  track  an  empty  keg  or  barrel  was  thrown 
from  the  wagon  and  struck  the  plaintiff.  It  was  claimed  by 
the  defendant  on  the  trial  that  the  plaintiff,  at  the  time  he 
was  injured,  in  company  with  other  boys,  was  trying  to 
climb  upon  said  wagon,  and  in  so  doing  took  hold  of  the  keg 
or  barrel  which  fell  upon  him,  and  pulled  it  over,  and  that  he 
and  the  keg  or  barrel  fell  to  the  ground,  and  he  was  injured. 

The  contentions  of  the  appellant  in  this  court  are,  the 
trial  court  erred  in  refusing  a  peremptory  instruction  in 
favor  of  the  defendant  at  the  close  of  all  the  evidence,  and  in 
declining  to  give  to  the  jury  certain  instructions  offered  on 
behalf  of  the  defendant. 

E.  E.  Gray,  F.  J.  Canty,  and  J.  C.  M.  Ci/)w,  for  appel- 
lant 
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James  C.  McShane,  for  appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

The  appellant  has  filed  in  this  court  the  brief  filed  by  it 
in  the  Appellate  Court,  and  has  failed  to  file  in  this  court,  as 
an  appendix  to  its  brief  or  otherwise,  the  opinion  of  the 
Appellate  Court  rendered  in  this  case  by  that  court.  For  a 
failure  to  comply  with  rule  15  of  this  court  (204  111.  13,)  in 
those  particulars  the  judgment  of  the  Appellate  Court  might 
well  be  affirmed.  {Weber  v.  Herts,  188  111.  68;  Daum  v. 
Cooper,  200  id.  538 ;  Mc Arthur  Bros,  Co.  v.  Whitney,  202 
id.  527;  Chadzmck  v.  People,  206  id.  122.)  We  have,  how- 
ever, considered  the  case  upon  its  merits,  and  are  of  the 
opinion  the  evidence  was  such  that  it  was  clearly  the  duty  of 
the  trial  court  to  submit  the  case  to  the  jury,  and  that  that 
court  did  not  err  in  refusing  appellant's  forty-second,  forty- 
fourth  and  forty-fifth  offered  instructions.  The  court  gave 
to  the  jury,  upon  behalf  of  the  defendant,  twenty-six  in- 
structions, which  covered  every  phase  of  the  case,  and  the 
forty-second  and  forty-fifth  offered  instructions,  the  refusal 
of  which  is  complained  of,  were  specific  directions  to  the 
jury,  first,  that  there  was  no  evidence  before  them  from 
which  they  could  infer  the  defendant  was  not  using  ordinary 
care  in  respect  to  the  rate  of  speed  at  which  the  team  and 
wagon  were  being  driven  at  the  time  of  the  injury  to  plain- 
tiff; and  second,  that  there  was  no  evidence  in  the  case 
which  would  justify  the  jury  in  finding  that  the  wagon  was 
loaded  in  an  improper  manner,  and  that  upon  each  of  said 
propositions  they  should  find  for  the  defendant. 

The  evidence  was  conflicting  as  to  the  rate  of  speed  at 
which  the  team  and  wagon  were  being  driven  at  the  time 
of  the  injury,  some  of  plaintiff's  witnesses  testifying  the 
horses  were  galloping,  while  some  of  the  witnesses  for  the 
defendant  testified  they  were  going  along  at  a  slow  trot. 
The  same  was  true  as  to  the  manner  in  which  the  wagon 
was  loaded.    Some  of  the  witnesses  testified  the  empty  kegs 
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or  barrels  in  the  wagon  were  thrown  in  loosely  and  were 
bouncing  and  lurching  about  as  the  team  and  wagon  were 
rapidly  driven  over  the  street  car  rails,  and  one  witness  for 
the  plaintiff  testified  that  as  the  wheels  of  the  wagon  drop- 
ped into  the  south  street  car  track  the  empty  keg  or  barrel 
which  struck  the  plaintiff  bounced  up  into  the  air  and  then 
over  the  side  of  the  wagon,  while  some  of  the  witnesses  for 
the  defendant  testified  the  kegs  and  barrels  on  the  wagon 
did  not  move,  but  remained  stationary  in  the  wagon  as  it 
was  moving  along  the  street.  This  court  does  not  weigh  the 
evidence  in  cases  of  this  character,  but  if  there  is  evidence 
in  favor  of  the  plaintiff  whicji  fairly  tends  to  show  a  right 
of  recovery  in  the  plaintiff,  the  case  should  be  submitted  to 
the  jury.  Here  the  court  had  refused  a  general  instruction 
to  take  the  case  from  the  jury,  and  with  the  series  of  in- 
structions afterwards  offered  on  behalf  of  the  defendant  it 
sought,  by  dividing  the  issues,  to  have  the  court  eliminate 
from  the  consideration  of  the  jury  all  the  evidence  which 
showed  a  right  of  recovery  on  the  part  of  the  plaintiff.  This 
the  court  could  not  properly  do  if  there  was  evidence,  which 
there  was,  in  the  case  fairly  tending  to  support  the  theory 
of  the  plaintiff  upon  those  issues. 

By  the  forty-fourth  offered  instruction  the  court  was 
asked  to  instruct  the  jury  that  although  they  might  believe, 
from  the  evidence,  the  driver  in  charge  of  the  team  was 
drunk  at  the  time  of  the  accident,  his  condition  in  that  regard 
did  not  help  to  bring  about  the  accident,  and  that  they  should 
not  hold  the  defendant  guilty  of  negligence  by  reason  of  the 
fact  that  the  driver  was  intoxicated  at  the  time  the  injury 
occurred.  There  was  no  averment  in  the  declaration  that 
the  driver  was  intoxicated  at  the  time  the  injury  occurred. 
We  think  it  was  proper,  however,  for  the  jury  to  consider 
his  condition  at  that  time  with  reference  to  intoxication.  If 
the  wagon  was  in  fact  improperly  loaded  and  was  being 
driven  over  and  across  the  street  car  tracks  at  a  high  rate  of 
speed,  and  tlie  empty  kegs  and  barrels  upon  the  wagon. 
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while  being  so  driven,  were  bounding  and  lurching  to  and 
fro  in  the  rack,  it  was  clearly  proper  to  show  that  the 
driver  was  intoxicated  at  that  time  to  characterize  the  man- 
ner in  which  he  was  managing  the  team  and  wagon  at  the 
time  the  accident  occurred,  as  it  is  a  matter  of  common 
knowledge  that  men  generally,  when  intoxicated,  are  more 
likely  to  drive  recklessly  and  negligently  than  when  they  are 
sober.  It  was  therefore  improper,  in  view  of  the  evidence, 
for  the  court  to  inform  the  jury  that  the  conduct  of  the 
driver  did  not  help  to  bring  about  the  accident,  as  that  was 
a  question  for  the  jury,  and  the  instruction  was  properly  re- 
fused. 

Finding  no  reversible  error  in  the  record  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Chicago,  Peoria  and  St.  Louis  Railway  Co.  of  Illinois 

V. 

Charles  Reuter  et  al 
Opinion  filed  October  2S,  1906 — Rehearing  denied  Dec,  5,  1906, 

1.  Waters — in  Illinois  there  is  no  distinction  between  surface 
waters  and  overflow  waters.  In  Illinois  there  is  no  distinction,  as 
to  small  streams,  between  surface  waters  and  overflow  waters  in 
times  of  flood,  and  the  owners  of  land  along  such  streams  are 
bound  to  so  use  them  as  not  to  injure  the  lands  of  others,  both  as 
regards  surface  and  overflow  waters. 

2.  Same — each  overflow  caused  by  improperly  built  railroad  em- 
bankment is  a  fresh  nuisance.  Each  overflow  of  the  lands  of  an 
adjoining  owner  caused  by  the  negligent  or  improper  construction 
of  a  railroad  embankment  is  a  fresh  nuisance  and  creates  a  new 
cause  of  action,  and  the  railroad  company  is  liable,  after  notice  to 
remedy  the  defective  construction,  even  though  the  embankment 
was  constructed  by  another  railroad  company. 

3.  Same — parties  restraining  flow  of  water  must  guard  against 
heavy  rainfalls.  Parties  changing  or  restraining  the  flow  of  water 
must  provide  against  the  consequences  of  unusually  heavy  rain- 
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falls,  and  are  liable  for  damage  to  the  lands  of  others  caused  by 
failure  to  make  such  provision. 

4.  Same — whether  rainfall  is  unprecedented  is  a  question  of 
fact.  Whether  the  rainfall  which  caused  the  overflow  to  plaintiff's 
lands  was  so  heavy  and  unprecedented  that  the  damage  might  be 
rightly  regarded  as  caused  by  "an  act  of  God,"  so  as  to  relieve  the 
defendant  from  liability,  is  a  question  of  fact  to  be  determined  by 
the  jury  from  the  evidence,  under  proper  instructions. 

Appeal  from  the  lAppellate  Court  for  the  Fourth  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Madison  county;  the  Hon.  W.  J.  N.  Movers,  Judge,  pre- 
siding. 

This  was  an  action  on  the  case  for  damages  caused  by 
the  backing  up  of  water  and  flooding  of  appellees'  lands, 
and  the  consequent  destruction  of  their  crops. 

The  declaration  avers,  in  substance,  that  in  the  spring  of 
1902  apf)ellees  were  in  possession  of  a  large  body  of  fertile 
farming  lands  in  Madison  county,  Illinois;  that  said  rail- 
way company  was  at  that  time,  and  prior  thereto,  possessed 
of  a  certain  right  of  way  over  said  lands,  which  crossed  cer- 
tain natural  depressions  through  which  the  surface  water 
passed  which  naturally  fell  upon  appellees'  lands  or  natu- 
rally flowed  upon  them  from  other  lands  in  times  of  freshet 
and  high  water ;  that  upon  said  right  of  way  over  said  de- 
pressions there  had  been  constructed  an  embankment,  but 
so  carelessly,  negligently  and  improperly  as  not  to  leave  a 
sufficient  opening  to  allow  the  water  naturally  cast  or  flow- 
ing upon  appellees'  lands  to  pass  through  said  depressions 
as  it  was  naturally  accustomed  to  do ;  that  in  the  spring  and 
summer  of  1902,  and  prior  thereto,  the  appellant,  being  so 
possessed  of  said  right  of  way,  had  wrongfully  maintained 
and  continued  the  embankment  in  the  same  improper  condi- 
tion in  which  it  had  been  constructed,  after  being  requested 
and  notified  to  remove  the  same;  that  in  the  summer  of 
1902  heavy  rains  set  in  and  caused  a  freshet  and  high  water, 
which  naturally  ran  upon  appellees'  lands  and  would  natu- 
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rally  have  escaped  therefrom  and  run  oflf  through  the  said 
natural  depressions  without  damage  but  for  said  embank- 
ment, and  was  thereby  forced  back  upon  and  flooded  appel- 
lees' lands,  and  damaged  and  destroyed  large  quantities  of 
wheat,  oats,  potatoes  and  other  crops  belonging  to  appellees, 
then  located  upon  said  lands,  to  the  damage  of  $5000.  De- 
fendant pleaded  the  general  issue.  The  case  was  then  tried 
before  a  jury,  and  a  verdict  for  $1625.41  was  returned 
against  the  defendant  and  judgment  entered  thereon.  Upon 
appeal  of  the  case  to  the  Appellate  Court  the  judgment  was 
affirmed. 

Terry  &  Guewig,  (Wiwon,  Warren  &  Chii.d,  of 
counsel,)  for  appellant. 

Warnock,  Williamson  &  Burroughs,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

We  do  not  deem  it  necessary  to  review  at  any  length  the 
evidence  in  this  case.  On  all  of  the  controverted  facts  the 
judgment  of  the  Appellate  Court  is  final. 

It  is  urgently  insisted  by  appellant  that  there  is  a  vari- 
ance between  the  proof  and  the  declaration,  the  latter  charg- 
ing the  damages  to  have  been  caused  by  surface  water,  while 
the  former  showed  it  was  caused  by  overflow  water.  Ap- 
pellant contends  that  in  considering  a  question  of  this  na- 
ture water  should  be  divided  into  three  classes:  channel 
waters,  surface  waters  and  overflow  waters.  There  are 
many  diverse  opinions  as  to  whether  overflow  water  should 
be  considered  as  surface  water  or  channel  water.  Some  au- 
thorities have  held  that  there  should  be  a  distinction  made 
as  contended  for  by  appellant,  but  this  distinction  has  al- 
ways been  made  when  there  was  at  the  same  time  a  dis- 
tinction recognized  between  the  rules  governing  surface 
water  and  water  flowing  in  natural  water-courses  as  to  the 
rights  between  dominant  and  servient  heritages.  The  au- 
thorities have  all  agreed  that  riparian  proprietors  along 
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regular  water-courses  must  so  use  their  lands  as  not  to  in- 
jure their  neighbors.  (30  Am.  &  Eng.  Ency.  of  Law, — 
2d  ed. — 688.)  But  many  authorities  in  this  and  other  coun- 
tries have  held  that  surface  water  was  a  common  enemy, 
which  might  be  fought  by  everyone.  (Farnham  on  Waters 
and  Water  Rights,  sec.  879.)  And  where  a  different  rule 
has  been  applied  to  surface  waters  than  has  been  applied  to 
running  streams,  overflow  waters  have  sometimes  been  held 
to  partake  of  the  nature  of  surface  and  sometimes  of  run- 
ning waters.  The  weight  of  authority,  where  a  distinction 
is  made  between  the  rules  of  law  governing  surface  waters 
and  running  streams,  tends  strongly  to  hold  that  if  waters 
partake  of  the  nature  of  running  streams  rather  than  of  sur- 
face waters,  then  one  must  so  use  his  own  property  as  not 
to  injure  his  neighbor,  but  if  they  partake  of  the  nature  of 
surface  water,  then  the  rule  as  to  surface  water  will  apply. 
But  where  the  courts  attempt  to  make  a  distinction  between 
the  rules  applying  to  surface  water  and  running  water  they 
can  lay  down  no  clear  rule  that  will  apply  in  every  case  to 
overflow  water.  Each  case  must  be  decided  according  to 
the  facts  presented.  In  this  State  the  rule  of  the  civil  law 
has  always  been  followed,  and  no  distinction  has  been  made 
from  the  time  of  Gillham  v.  Madison  County  Railroad  Co, 
49  111.  484,  as  to  surface  water  and  running  streams.  In 
Gormley  v.  Sanford,  52  111.  158,  this  court  said  (p.  162)  : 
"In  our  judgment  the  reasoning  which  leads  to  the  rule  for- 
bidding the  owner  of  a  field  to  overflow  an  adjoining  field 
by  obstructing  a  natural  water-course  fed  by  remote  springs 
applies  with  equal  force  to  the  obstruction  of  a  natural  chan- 
nel through  which  the  surface  waters  derived  from  the  rain 
or  snow  falling  on  such  field  are  wont  to  flow.  What  differ- 
ence does  it  make,  in  principle,  whether  the  water  comes 
directly  upon  the  field  from  the  clouds  above  or  has  fallen 
upon  remote  hills  and  comes  thence  in  a  running  stream 
upon  the  surface,  or  rises  in  a  spring  upon  the  upper  field 
and  flows  upon  the  lower?    The  cases  asserting  a  different 
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rule  for  surface  waters  and  running  streams  furnish  no  sat- 
isfactory reason  for  the  distinction."  To  the  same  effect 
are  Toledo,  Wabash  and  Western  Raikvay  Co,  v.  Morrison, 
yi  111.  6 1 6,  St.  Louis,  Vandalia  and  Terre  Haute  Railroad 
Co.  V.  Capps,  72  id.  188,  Peck  v.  Herrington,  109  id.  611, 
Ohio  and  Mississippi  Railway  Co.  v.  Ramey,  139  id.  9,  and 
Ohio  and  Mississippi  Railway  Co.  v.  Thillman,  143  id.  127. 

The  rights  of  the  servient  and  dominant  proprietors  be- 
ing the  same  whether  the  waters  are  surface  or  channel 
waters,  there  is  no  reason  for  attempting  any  distinction  in 
the  discussion  of  flood  waters;  and  if  there  were  any  dis- 
tinction, except  on  the  question  of  variance,  it  could  not 
avail  appellant,  because  if  the  flood  waters  are  not  held  to 
be  surface  waters  they  will  partake  somewhat  of  the  charac- 
ter of  the  waters  of  running  streams,  and  the  more  they 
partake  of  that  character  the  more  strictly  will  the  rule  be 
applied,  under  all  authorities,  that  each  must  use  his  own  so 
as  not  to  injure  his  neighbor. 

Since  the  briefs  in  this  case  were  written  this  court  has 
decided  the  case  of  Pinkstaff  v.  Stcffy,  216  111.  406,  in  which 
it  was  contended  a  distinction  should  be  made  between  over- 
flow and  surface  waters.  After  referring  to  certain  cases 
heretofore  cited,  we  there  said  (p.  412)  :  "It  might  with 
equal  force  be  inquired  here  what  difference  it  can  make,  in 
principle,  whether  the  water  that  submerges  the  land  of 
SteflFy  comes  from  the  hills  above  the  land  or  comes  from 
the  overflow  of  a  stream  along  the  same.  We  are  unable  to 
see  either  the  distinction  or  the  ground  for  one.  Both  are 
natural  consequences.  Both  are  burdens  cast  upon  the  ad- 
jacent lands  by  the  laws  of  nature,  and,  as  applied  to  such 
creeks  and  streams  as  the  one  in  question,  we  have  no  doubt 
that  the  correct  rule  is  'that  waters  which  have  overflowed 
the  banks  of  a  stream  in  times  of  freshet,  in  consequence  of 
the  insufficiency  of  the  natural  channel  to  hold  them  and 
carry  them  oflf,  are  surface  waters,  within  the  meaning  of 
the  rules  of  law  relative  to  such  waters.'     (24  Am.  &  Eng. 
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Ency.  of  Law, — ist  ed. — 903.)  Whether  this  law  would 
obtain  when  applied  to  large  rivers  is  not  before  us  and  we 
do  not  decide." 

Wood  river,  in  this  case,  is  shown  by  the  record  to  be 
substantially  the  same  size  as  the  stream  described  in  Pink- 
staff  V.  Steffy,  supra.  One  witness  says,  in  dry  weather  one 
can  step  across  the  water ;  that  the  channel  itself  at  the  top 
of  the  banks  varies  in  width  from  forty  to  one  hundred  and 
forty  feet,  and  the  tops  of  the  banks  vary  in  ordinary  low 
water  from  eight  to  eighteen  feet  above  the  water. 

Appellant  also  contends  that  it  did  not  construct  the  em- 
bankment, and  that  appellees'  claim  against  appellant  can 
only  be  upheld  for  maintaining  it  after  notice  has  been  given 
that  it  was  improperly  constructed,  and  that  there  was  no 
such  notice.  On  the  question  as  to  whether  notice  was  actu- 
ally given  the  decision  of  the  Appellate  Court  must  be  held 
conclusive.  But  the  records  are  not  entirely  clear  as  to 
whether  appellant  did  not  build  tlie  embankment.  Admitting 
that  it  did  not,  notice  having  been  served  that  the  embank- 
ment was  improperly  constructed,  it  does  not  follow  that 
because  appellant  attempted  to  remedy  the  defect  it  cannot 
thereafter  be  held  responsible.  We  are  inclined  to  hold  that 
the  statement  relied  on  by  appellant  in  Groff  v.  Ankenbrandt, 
124  111.  51,  where  this  court  said  (p.  55)  :  "Where  a  party 
comes  into  possession  of  land,  as  grantee  or  lessee,  with  an 
existing  nuisance  upon  such  land,  and  he  merely  permits  the 
nuisance  to  remain  or  continue,  he  cannot  be  held  liable  in 
an  action  for  damages  until  he  has  been  first  notified  or  re- 
quested to  remove  the  nuisance,"  does  not  apply  to  this  class 
of  cases,  and  that  this  court  did  not  so  intend  when  it  ren- 
dered the  decision  in  Groif  v.  Ankenbrandt,  supra.  In  any 
event,  after  the  notice  was  served  this  case  must  fall  within 
that  class  of  cases  where  it  is  held  that  each  overflow  upon 
the  land  of  an  adjoining  owner  caused  by  the  negligence  or 
want  of  skill  in  a  railroad  company  in  its  mode  of  construct- 
ing or  maintaining  an  embankment  is  a  fresh  nuisance  and 
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creates  a  new  cause  of  action.  Ohio  and  Mississippi  Rail- 
way Co,  V.  Thillman,  supra;  Sanitary  District  v.  Ray,  199 
id.  63,  and  cases  there  cited. 

Appellant  contends  that  the  damage  was  caused  by  such 
an  unprecedented  rainfall  that  it  is  not  liable;  that  the 
damage  was  caused  by  "an  act  of  God."  In  Ohio  and 
Mississippi  Railway  Co.  v.  Ramey,  supra,  in  discussing  this 
question,  we  said  (p.  13)  :  "The  principle  clearly  is,  that 
although  a  rainfall  may  be  more  than  ordinary,  yet  if  it  be 
such  as  has  occasionally  occurred,  and,  it  may  be,  at  irregu- 
lar intervals,  it  is  to  be  foreseen  that  it  will  occur  again,  and 
it  is  the  duty  of  those  changing  or  restraining  the  flow  of 
water  to  provide  against  the  consequences  that  will  result 
from  it.  It  is  within  the  knowledge  of  all  who  have  long 
resided  in  this  State  that  our  streams  are  occasionally  sub- 
ject, after  intervals  which  are  sometimes  of  shorter  and  at 
other  times  of  longer  duration,  to  great  floods,  occasioned 
by  very  heavy  rainfalls,  and  their  heights  are  known  by 
those  who  have  felt  interested  in  them.  Such  rainfalls  were 
not  usual  and  ordinary,  but  they  were  unusual  and  beyond 
ordinary, — i.  e.,  they  were  extraordinary ;  and  yet  it  is  just 
as  certain  that  like  rainfalls  will  occur  in  the  future  as  it 
is  that  the  same  laws  of  nature  by  which  they  are  pro- 
duced, and  the  same  conditions  to  be  affected  by  those  laws, 
will  continue  to  exist  in  the  future  as  they  have  in  the  past. 
Though  of  rare  occurrence,  such  rainfalls  are  not  phenom- 
enal and  therefore  beyond  reasonable  anticipation,  and  it  is 
hence  but  the  prudence  that  a  discreet  man  would  exercise 
in  his  own  affairs  to  provide  against  injury  from  them.  The 
question,  then,  is  not  whether  appellant  has  sufficiently  pro- 
vided for  the  escape  of  the  water  of  ordinary  floods,  but  has 
it  provided  for  the  escape  of  the  water  of  such  unusual  or 
extraordinary  floods  as  it  should  have  anticipated  would  oc- 
casionally occur  in  the  future,  because  they  had  occasionally 
occurred  after  intervals,  though  of  irregular  duration,  in  the 
I)ast."     There  was  a  great  deal  of  evidence  submitted  on 
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this  question,  some  of  it  conflicting,  but  from  the  evidence 
in  this  record  it  could  not  by  any  possible  means  be  held  that 
the  damage  was  caused  by  such  an  unprecedented  rainfall 
as  could  not  have  been  reasonably  anticipated.  (Drainage 
Comrs,  V.  Illinois  Central  Railroad  Co.  158  111.  353;  Ohio 
and  Mississippi  Railway  Co.  v.  Thilhnan,  supra.)  In  any 
event,  this  was  solely  a  question  for  the  jury,  and  if  they 
were  correctly  instructed  on  that  point  this  court  cannot 
interfere. 

Much  complaint  is  made  by  appellant  as  to  instructions 
given  and  refused.  In  view  of  our  holding  on  the  attempt 
to  distinguish  between  the  rules  that  apply  to  flood  waters 
and  surface  waters  the  criticism  of  the  instructions  largely 
falls.  The  trial  court  gave  three  instructions  for  appellees 
and  twenty-three  instructions  for  the  appellant  and  refused 
eleven  of  appellant's  requested  instructions.  It  is  true  that 
some  of  the  refused  instructions  are  applicable  to  certain 
questions  in  the  case  and  state  correct  propositions  of  law, 
but  after  a  careful  review  of  all  of  them  we  agree  with  the 
holding  of  the  Appellate  Court  "that  the  jury  was  fully  and 
favorably  instructed  upon  appellant's  theory  of  the  case  in 
twenty-two  instructions  which  the  court  gave  at  its  instance 
and  on  its  behalf,  and  we  find  that  all  that  is  material  and 
proper  to  have  been  given  in  the  nine  refused  instructions 
is  in  some  way  embraced  in  some  one  or  more  of  those  that 
were  given."  Duplicating  instructions  on  the  same  point  is 
very  liable  to  mislead  the  jury  and  the  practice  ought  not  to 
be  encouraged  by  the  courts.  The  instructions  did  not  im- 
properly apply  the  law  to  the  evidence  in  the  case.  They 
were,  on  the  whole,  as  favorable  to  appellant  as  the  evidence 
and  law  justified. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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This  Chicago  and  Eastern  Ii^unois  Railroad  Company 

V. 

Frank  Snedaker. 
Opinion  Med  October  23,  IQ06 — Rehearing  denied  Dec.  5,  ipo6. 

1.  Raii^roads — railroad  should  use  reasonable  care  to  keep  ma- 
chinery in  reasonably  safe  condition.  The  fact  that  railroad  em- 
ployment is  hazardous  to  the  employees  even  though  they  exercise 
care  does  not  relieve,  the  railroad  company  from  using  ordinary 
care  to  supply  reasonably  safe  appliances  and  machinery  and  keep 
them  in  reasonably  safe  condition,  and  the  extra  hazards  resulting 
from  its  failure  to  perform  such  duties  do  not  come  within  the  or- 
dinary risks  asumed  by  the  employees. 

2.  Same — what  questions  should  be  submitted  to  jury.  Whether 
semaphore  wires  were  properly  constructed  and  cared  for,  whether 
the  plaintiff  was  familiar  with  their  location  or  by  ordinary  pru- 
dence should  have  known  of  their  location  and  the  danger  resulting 
therefrom,  and  whether  the  coupling  appliance  upon  one  of  the  cars 
the  plaintiff  was  attempting  to  uncouple  was  defective,  are  ques- 
tions to  be  submitted  to  the  jury  where  the  evidence  bearing  upon 
them  is  conflicting. 

3.  Same — when  a  railroad  is  liable  for  injury  to  an  employee. 
Whether  the  injury  to  a  freight  conductor  who  tripped  over  sema- 
phore wires  in  the  night  time  while  walking  beside  a  car  holding 
up  the  uncoupling  lever,  which  would  not  catch,  resulted  from  the 
negligence  of  the  company  in  constructing  and  caring  for  the  wires 
or  in  constructing  and  caring  for  the  coupling  appliance,  or  both 
combined,  the  company  is  liable  if  the  employee  was  not  at  fault. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Williamson  county ;  the  Hon.  W.  W.  Duncan,  Judge, 
presiding. 

Appellee  recovered  judgment  for  $6000  against  appel- 
lant, in  the  circuit  court  of  Williamson  county,  for  injuries 
received  while  acting  as  one  of  its  freight  conductors. 

At  the  time  of  the  injury,  September  7,  1903,  appellee 
was  about  forty  years  of  age  and  had  been  engaged  in  rail- 
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reading  seventeen  years.  He  was  then,  and  had  been  for 
some  ten  months,  a  freight  conductor  on  appellant's  road 
running  from  Marion  to  Thebes,  Illinois,  a  distance  of  about 
one  hundred  miles,  earning  from  $120  to  $125  a  month.  The 
Mobile  and  Ohio  railroad  crossed  the  tracks  of  appellant 
about  fifteen  miles  from  Thebes,  at  a  small  station  called 
Tamms.  In  1901  an  interlocking  switch  plant  was  installed 
at  this  station,  operated  from  a  tower  on  the  east  side  of 
appellant's  tracks  near  the  crossing  of  the  two  railroads. 
Rods  and  wires  ran  north  along  the  east  side  of  appellant's 
tracks  from  this  tower  some  three  hundred  feet,  when  they 
turned  to  the  left,  crossing  the  tracks  at  right  angles  between 
the  ties  under  the  rails.  The  wires,  two  in  number,  turned 
to  cross  the  track  about  six  feet  from  the  end  of  the  ties,  and 
in  this  space  of  six  feet  they  stood  six  or  eight  inches  above 
the  ground,  one  a  little  above  the  other.  After  crossing  the 
tracks  these  wires  extended  north  on  the  west  side  of  the 
track,  supported  by  pulleys  on  short  posts,  to  a  semaphore 
pole.  Some  time  after  the  interlocking  switch  had  been  in- 
stalled a  stub  or  side-track  was  constructed  along  the  east 
side  of  the  main  track  of  the  appellant,  commencing  about 
twenty-four  feet  north  of  the  place  where  the  wires  crossed 
the  main  track.  A  little  further  north  than  the  commence- 
ment of  the  side-track,  and  on  the  opposite  side  of  the  n^ain 
track,  was  a  water  tank.  Appellee's  train  was  behind  time 
on  the  night  of  the  injury,  when  it  arrived  from  the  north  at 
Tamms  at  1 1  :io  P.  M.  One  of  the  cars  on  the  train  was  to 
be  set  out  on  the  stub-track.  The  "swing"  brakeman,  who 
usually  did  the  uncoupling,  was  sick  in  the  caboose,  rendering 
it  necessary  for  appellee  to  uncouple  the  car  himself.  This 
car  was  the  third  from  the  engine,  which  required  the  run- 
ning of  the  engine  and  three  cars  south  of  the  switch  and 
then  backing  up.  The  coupling  apparatus  in  use  on  the  train, 
and  which  appears  to  be  in  general  use  on  such  trains,  was  so 
constructed  that  the  knuckle  which  hooked  the  coupler  to  the 
corresponding  coupler  on  the  next  car  was  kept  in  place  by  a 
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lug  or  pin.  This  lug  could  be  raised  for  a  short  distance, — 
enough  to  release  the  knuckle  and  thus  uncouple  the  two 
cars, — by  means  of  a  lever  fastened  to  the  end  of  the  car 
immediately  above  it  and  connected  with  it  by  a  short  chain. 
This  lever  in  its  turn  was  fastened  to  a  rod  or  shafting  which 
ran  horizontally  along  the  end  of  the  car  and  terminated  in 
another  lever  near  the  side  of  the  car,  in  order  to  enable  the 
train  to  be  uncoupled  without  going  in  between  the  ends  of 
the  cars.  The  evidence  shows  that  this  chain  of  the  coupler  * 
on  the  second  car,  and  between  it  and  the  third  car,  was  so 
short  that  it  would  not  permit  the  lever  to  be  raised  high 
enough  to  fasten  on  the  inclined  plane  or  device  provided  for 
that  purpose  and  thus  keep  the  cars  uncoupled  without  hold- 
ing up  the  lever.  When  appellee  discovered  this  fact  he  held 
up  the  lever  so  as  to  keep  the  coupling  pin  or  "dog"  raised 
and  the  cars  uncoupled  and  wajked  along  the  east  side  of  the 
track  towards  the  switch,  with  his  lantern  in  his  right  hand 
and  the  lever  in  his  left.  If  the  device  for  holding  up  the  lug 
had  worked  properly  he  could  have  uncoupled  the  last  car, 
fastened  the  lever  so  that  it  would  have  remained  uncoupled, 
and  let  the  engine  back  the  three  cars  to  the  proper  place 
without  his  further  assistance,  as,  when  the  engine  stopped, 
the  headway  of  the  last  car  would  shunt  it  along  onto  the 
switch.  When  appellee  thought  sufficient  speed  had  been 
obtained  to  shunt  the  car  in  on  the  stub-track  he  signaled 
with  his  lantern  to  stop  the  engine,  and  while  so  doing  trip- 
ped on  the  semaphore  wires  and  fell  with  his  left  arm  in  such 
a  position  that  it  was  crushed  by  the  cars  and  amputation 
rendered  necessary. 

The  declaration  contained  four  counts.  The  first  charged 
negligence  in  maintaining  wires  or  rods  over  which  plaintiff 
tripped,  about  eight  inches  above  the  ground,  making  the 
place  where  plaintiff  traveled  in  the  performance  of  his  work 
in  setting  out  the  car  on  the  stub-track  dangerous  and  haz- 
ardous ;  the  second  charged  the  failure  of  the  defendant  to 
keep  a  conspicuous  light  at  the  place  where  the  rods  and 
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wires  crossed  the  track  to  warn  plaintiff  of  their  location; 
the  third,  the  failure  of  defendant  to  have  the  wires  graded 
over  or  covered  by  boxing;  and  the  fourth,  the  use  by  the 
defendant  of  cars  with  defective  brakes,  rods,  chains,  coup- 
lings and  appliances,  which  required  plaintiff  to  move  along 
the  side  of  the  cars  backing  in  on  the  stub-track  to  cause  the 
car  he  was  required  to  set  out  to  be  uncoupled  from  the  other 
cars  on  the  train. 

Defendant  moved,  at  the  close  of  plaintiff's  evidence,  to 
instruct  the  jury  to  return  a  verdict  of  not  guilty  on  each 
count,  on  the  ground  that  the  evidence  then  introduced  was 
not  sufficient  to  support  the  verdict.  A  motion  was  also  made 
that  the  court  direct  a  verdict  of  not  guilty  on  the  fourth 
count  because  of  variance  between  the  proofs  and  the  declara- 
tion. These  motions  were  overruled,  and  were  renewed,  in 
substance,  when  the  evidence  was  all  in,  and  again  overruled. 
On  appeal  the  judgment  was  affirmed  by  the  Appellate  Court 

O.  A.  Harker,  (H.  T.  Dick,  and  E.  E.  Denison,  of 
counsel,)  for  appellant: 

The  master  is  not  bound  to  adopt  any  particular  instru- 
mentalities or  methods  of  doing  business,  and  he  fulfills  his 
duty  in  that  regard  to  his  servants  when  he  adopts  those 
which  are  reasonably  safe  and  suitable  for  the  purpose. 
Railroad  Co.  v.  Loner gan,  ii8  111.  41;  Pennsylvania  Co. 
V.  Lynch,  90  id  333;  Richardson  v.  Cooper,  88  id.  270; 
Railroad  Co.  v.  Avery,  109  id.  314;  Mattson  v.  Construction 
Co.  90  111.  App.  260;  Milling  Co.  v.  Schaefer,  loi  id.  500. 

Although  the  master  is  bound  to  protect  his  servants 
from  exposure  to  unnecessary  and  unreasonable  risks,  he 
cannot  be  charged  with  a  breach  of  duty  in  that  regard  sim- 
ply on  the  ground  that  a  safer  method  or  safer  instrumen- 
tality than  that  from  which  the  injury  resulted  was  available 
and  might  have  been  adopted  by  him.  Railroad  Co,  v.  Dris- 
coll,  176  111.  330. 
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Where  there  is  a  difference  of  opinion  among  experts  as 
to  the  relative  safety  of  two  different  methods  of  doing  cer- 
tain work  and  the  different  appliances  used  therein,  that  fact 
should  be  regarded  as  conclusive  against  the  inference  of  cul- 
pability in  selecting  either  one  of  the  methods.  Harley  v. 
B.  C.  M.  Co.  142  N.  Y.  31 ;  Kehlcr  v.  Schwcnk,  144  Pa. 
348;    I  Labatt  on  Master  and  Servant,  note  3,  p.  85. 

The  serv^ant  assumes  all  the  ordinary  risks  incident  to 
his  employment.  He  is  presumed  to  contract  with  reference 
to  them.  The  inability  to  maintain  an  action  is  a  peremptory 
conclusion  of  law,  if  it  is  apparent  that  the  injury  resulted 
from  such  a  risk,  i  Labatt  on  Master  and  Servant,  588; 
Railway  Co.  v.  Black,  88  111.  112;  Furnace  Co.  v.  Abend, 
107  id.  44;  Milling  Co.  v.  Spehr,  145  id.  329;  Coal  Co.  v. 
Haenni,  146  id.  614. 

Not  only  does  he  assume  the  hazards  of  the  business  as 
generally  conducted,  but  he  assumes  the  hazards  arising  from 
the  peculiar  method  in  which  his  master  conducts  it.  5"/^/- 
ford  v.  Railroad  Co.  114  111.  244;  Pennsylvania  Co.  v. 
Backes,  133  id.  255. 

If  a  servant,  knowing  the  hazards  of  his  employment  as 
the  business  is  conducted,  is  injured  while  engaged  therein, 
he  cannot  recover  against  the  master  for  the  injury  although 
the  business  might  be  conducted  in  a  safer  mode.  Railway 
Co.  V.  Britz,  72  111.  256;  Railroad  Co.  v.  Flanigan,  77  id. 
365 ;  Simmons  v.  Railroad  Co.  no  id.  340. 

Neither  temporary  forgetfulness  nor  a  failure  on  the 
part  of  the  servant  to  comprehend  the  dangers  will  avail 
him  if  the  dangers  are  open  and  obvious.  If  the  dangers 
are  open  and  obvious,  so  that  by  the  exercise  of  ordinary 
care  in  the  use  of  the  machinery  or  in  working  with  it  he 
will  have  a  knowledge  of  such  danger,  he  is  bound  to  take 
notice  of  it  and  will  not  be  heard  to  say  that  he  had  not  such 
knowledge.  Armour  v.  Brazeau,  191  111.  117;  Wrisley  Co. 
V.  Burke,  203  id.  250. 
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William  A.  Schwartz,  William  H.  Warder,  and 
HosEA  V.  FerrELL,  for  appellee : 

It  is  the  duty  of  tlie  master  to  exercise  reasonable  care 
to  provide  reasonably  safe  appliances  and  machinery  for  his 
servant  in  doing  the  work  required,  and  the  master  must 
exercise  reasonable  care  to  see  that  such  machinery  and  ap- 
pliances are  in  a  reasonably  safe  condition  and  repair.  This 
applies  to  cars  in  possession  of  the  master,  whether  owned 
by  it  or  not.  Sack  v.  Dolese,  35  111.  App.  636 ;  Railroad  Co. 
V.  Avery,  109  111.  314. 

While  a  railroad  company  need  not  construct  its  road 
in  any  particular  way,  yet  it  must  so  construct  the  road  that 
the  place  where  the  employees  are  required  to  work  is  rea- 
sonably safe  for  the  performance  of  the  work  required. 
Railroad  Co.  v.  Thompson,  112  111.  App.  463;  Railroad  Co. 
V.  Sanders,  166  111.  270;  Railroad  Co.  v.  Morrissey,  177  id. 
276;  Railroad  Co.  v.  Welch,  52  id.  183;  Railroad  Co.  v. 
Whalen,  19  111.  App.  116;  Railroad  Co.  v.  Swett,^^  111.  197. 

Switchmen,  while  discharging  their  duties  and  having 
their  attention  constantly  directed  to  moving  cars,  cannot 
be  expected  to  give  much  attention  to  the  condition  of  the 
road-bed,  tracks,  ties,  etc.  Railroad  Co.  v.  Hines,  132  111. 
161 ;  Railroad  Co.  v.  Clifford,  99  111.  App.  381 ;  Railroad 
Co.  V.  Sanders,  166  111.  270. 

Whether  the  master  has  exercised  reasonable  care  to 
provide  reasonably  safe  appliances  for  the  use  of  his  servant 
and  a  reasonably  safe  place  for  the  servant  to  work  are 
questions  of  fact  for  the  jury.  Railroad  Co.  v.  Wilson,  87 
111.  App.  360. 

The  servant  does  not  assume  the  risk  of  the  negligent 
omission  of  the  master  to  provide  him  with  a  reasonably 
safe  place  in  which  to  work.  Coal  Co.  v.  Barringer,  109  111. 
App.  185;  Railroad  Co.  v.  House,  172  111.  601. 

Although  the  servant,  in  a  general  way,  may  know  of 
the  existence  of  the  defect  in  the  place,  yet  it  cannot  be  held, 
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as  a  matter  of  law,  that  he  thereby  assumes  the  risk.  It  is 
directly  and  peculiarly  a  question  of  fact  for  the  jury  to 
determine  whether,  under  all  the  circumstances  of  the  case, ' 
the  servant  knew  and  assumed  the  risk.  Howell  v.  Railroad 
Co.  208  111.  155;  Railway  Co.  v.  Dudgeon,  184  id.  477; 
Show  Case  Co.  v.  Blindauer,  175  id.  325. 

Where  there  is  a  general  verdict  under  a  declaration  con- 
taining several  counts,  it  will  be  sufficient  if  the  evidence  sus- 
tains any  one  of  the  counts.  Pennsylvania  Co.  v.  Backes, 
133  111.  255. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Appellant  urges  that  the  court  should  have  directed  a  ver- 
dict for  the  defendant  on  the  fourth  count  of  the  declaration 
on  the  ground  of  variance  between  the  count  and  the  proof 
given  to  support  it,  insisting  that  the  count  charges  that  the 
defective  appliances,  chains  and  couplings  were  upon  the  car 
to  be  switched  in  onto  the  stub-track,  whereas  the  proof 
showed  that  they  were  upon  the  car  from  which  said  car  so 
to  be  switched  was  uncoupled.  We  think  a  fair  reading  of 
the  entire  count  shows  that  this  criticism  is  not  well  taken. 
The  admission  of  evidence  on  this  question  of  defective  coup- 
ling appliances  was  not  objected  to  by  appellant  on  the  trial. 
The  fact  that  the  defective  coupling  was  not  on  the  car  which 
was  being  switched  but  on  the  car  from  which  it  was  being 
uncoupled  does  not  seem  to  us  to  be  material.  If  appellant 
had  been  surprised  by  this  alleged  variance  in  the  proof  it 
should  have  so  stated  at  the  time  of  the  trial. 

The  principal  contention  of  appellant  is,  that  on  the  evi- 
dence the  case  should  have  been  taken  from  the  jury.  Some 
discussion  is  found  in  the  briefs  as  to  the  right  of  this  court 
to  review  evidence  where  the  case  has  been  first  passed  upon 
by  the  Appellate  Court.  By  the  terms  of  the  statute  all  con- 
troverted questions  of  fact  are  settled  by  that  court  when  it 
approves  the  verdict  of  the  jury.  This  court  has  decided 
many  times  that  on  a  motion  to  take  the  case  from  the  jury 
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the  only  question  that  can  be  here  reviewed  is  whether  or  not 
there  is  any  evidence  in  the  record  fairly  tending  to  support 
the  plaintiff's  cause  of  action.  The  weight  of  the  testimony 
is  never  involved.  Chicago  City  Railway  Co.  v.  Martensen, 
198  111.  511;  Chicago  and  Alton  Railroad  Co.  w.  Howell, 
208  id.  155;  Chicago  and  Eastern  Illinois  Railroad  Co.  v. 
Schmitz,  211  id.  446;  Blakeslee's  Express  Co.  v.  Ford,  215 
id.  230 ;  Chicago  Union  Traction  Co.  v.  Ltmdahl,  id.  289. 

Appellant  insists  that  appellee's  injury  was  not  caused  by 
any  negligence  on  its  part ;  that  appellee  assumed  the  risk  of 
any  injury  which  might  occur  from  these  semaphore  wires 
or  from  the  coupling  appliances  in  question,  and  that  there  is 
no  credible  evidence  which  shows  to  the  contrary.  It  is  con- 
tended by  appellee  that  the  semaphore  wires  should  not  have 
crossed  the  track  at  the  point  in  question,  or  if  they  did,  they 
should  have  been  covered  in  some  way  to  prevent  appellant's 
employees  from  tripping  over  them.  At  least  five  witnesses 
testified  on  the  practicability,  from  a  working  railroad  stand- 
point, of  boxing  or  covering  the  wires  at  this  point.  Two  of 
these,  testifying  for  the  plaintiff,  had  years  of  practical  ex- 
perience in  running  trains.  A  third,  also  testifying  for  the 
plaintiff,  was  a  civil  engmeer,  who  had  given  considerable 
study  to  the  special  question  and  had  been  employed  at  least 
once  for  the  purpose  of  locating  and  installing  semaphore 
wires  in  a  switch  yard.  All  three  of  these  witnesses  agreed 
that  it  would  be  practicable  to  cover  or  box  wires  at  this 
point  so  plaintiff  would  not  have  tripped  at  the  time  he  was 
switching  the  cars.  Two  witnesses,  both  with  large  experi- 
ence in  such  matters,  testified  for  the  defendant  on  this  sub- 
ject. Both  were  in  charge  of  installing  semaphore  wires, — 
one  for  appellant  company  and  the  other  for  the  Illinois  Cen- 
tral Railroad  Company.  Witness  Dunham,  employed  by  the 
Illinois  Central  Railroad  Company,  stated  that  railroads  did, 
at  times,  cover  semaphore  wire  lines,  but  it  was  not  the  com- 
mon practice;  that  they  covered  them  at  street  and  road 
crossings  or  where  such  wires  passed  directly  in  front  of  sta- 
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tion  platforms;  that  the  wires  in  question  could  have  been 
boxed,  but  such  a  plan  would  cause  a  series  of  bridges  along 
the  right  of  way,  and  that  whether  such  bridges  would  be 
practicable  from  a  railroad  standpoint  would  depend  upon 
local  conditions.  This  witness  was  not  familiar  with  the  local 
conditions  at  Tamms.  Both  of  these  experts  testified  that 
where  wires  of  this  kind  were  boxed  it  was  found  that  dirt 
and  other  rubbish  would  accumulate  in  the  box,  and  that 
during  the  winter  months  surface  water  would  run  in  and 
freeze,  and  that  there  was  danger  from  these  causes  if  the 
wires  were  covered  or  boxed,  that  they  would  not  properly 
work,  and  that  serious  accident  might  thereby  be  caused. 

Appellant  claims  that  the  law  permits  the  employer  to 
carry  on  his  business  in  his  own  way  and  to  adopt  any  known 
pattern  or  description  of  instrumentality,  provided  such  in- 
strumentality or  method  of  work  is  recognized  as  reasonable 
and  safe  for  the  use  to  which  it  is  put;  that  appellee  knew 
of  the  wires,  as  he  had  passed  over  the  ground  between  the 
water  tank  and  station  many  times  during  the  months  imme- 
diately previous  to  this  accident.  There  is  testimony  tending 
to  show  that  appellee  had  previously  walked  on  the  side  of 
the  track  where  these  wires  were,  and  necessarily  over  them 
when  walking  there  in  the  line  of  his  duty.  He  himself  testi- 
fied that  he  knew  generally  where  the  wires  were,  but  that  he 
was  accustomed  to  walk  along  between  the  rails  at  the  point 
where  the  wires  crossed  under  the  track  in  a  groove  or  space 
between  the  ties.  Whether  he  would  have  occasion  to  notice 
them  especially  in  passing  was  a  question  for  the  jury  on  the 
facts  presented.  He  also  stated  that  he  did  not  think  he  him- 
self had  ever  been  called  upon  before  to  do  the  work  of 
uncoupling  cars  when  switching  them  onto  this  stub-track, 
although  there  is  evidence  by  one  of  the  appellant's  employ- 
ees that  he  had  seen  him  before  this  help  uncouple  cars  at 
this  point. 

Counsel  for  appellant  repeatedly  urge  that  there  is  no  evi- 
dence in  the  record  to  indicate  that  the  coupling  appliance 
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was  defective.  All  the  witnesses  who  testified  on  this  point 
contradict  this.  Plaintiff  himself  testified  that  when  he  at- 
tempted to  uncouple  the  car  he  raised  the  lever  and  found 
that  the  chain  was  so  short  that  while  he  could  uncouple  the 
car  he  could  not  pull  the  lever  onto  the  inclined  plane  where 
it  should  have  been  retained,  in  which  case  it  would  not  have 
been  necessary  for  him  to  have  walked  along  the  side  of  the 
car  to  hold  up  the  lever.  Every  witness,  to  the  number  of  six 
or  seven,  testifying  on  this  question  agreed  with  him,  some 
of  them  calling  the  device  a  catch,  fastening,  hook  or  dog,  in- 
stead of  inclined  plane.  Appellant  called  no  witness  as  to  the 
defective  coupling.  It  is  therefore  fair  to  assume  that  the 
testimony  given  for  appellee  on  this  subject  is  correct.  It  is 
true  that  some  of  the  witnesses  also  testified  that  frequently  a 
conductor  or  brakeman  would  be  seen  walking  alongside  a 
train  holding  up  the  lever ;  but  a  fair  reading  of  their  testi- 
mony shows  that  this  was  only  done  when  the  lever  for  some 
reason  would  not  properly  work  and  hold  the  lug  or  pin  up 
so  that  the  cars  would  remain  uncoupled.  They  also  testified 
that  if  the  coupling  appliance  was  defective,  as  was  this,  the 
plaintiff  followed  the  usual  and  customary  railroad  practice 
in  assisting  in  the  switching  of  this  car.  If  we  understand 
the  evidence,  the  very  purpose  of  the  lever  being  placed  on 
the  end  of  the  car  is  to  render  unnecessary  the  employee  go- 
ing between  the  cars  or  walking  along  by  the  cars  in  uncoup- 
ling them,  thereby  greatly  lessening  the  risk  of  injury.  If, 
as  appellant  insists,  this  defect  was  one  of  construction,  then 
the  coupling  certainly  was  defective;  if  the  chain  was  short 
because  it  had  been  made  so  by  mending,  then  proper  care 
had  not  been  taken  in  that  respect.  From  the  very  nature  of 
this  coupling  appliance,  if  it  be  properly  constructed,  when 
the  lever  is  raised  the  chain  will  be  long  enough  to  permit  the 
lever  being  shoved  onto  or  against  this  inclined  plane,  dog, 
hook  or  fastening  in  such  a  manner  that  it  will  be  held  up,  so 
that  the  employee  will  not  be  compelled  to  walk  along  beside 
the  car  for  that  purpose. 
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It  is  not  only  the  duty  of  the  employer  to  furnish  reason- 
ably safe  machinery  for  use,  but  also  to  use  reasonable  care 
in  keeping  such  machinery  in  a  safe  condition.  This  court, 
in  Armour  v.  Brazeau,  191  111.  117,  in  discussing  the  duty  of 
employers  to  use  ordinary  care  and  diligence  in  furnishing 
employees  with  safe  appliances  with  which  to  work,  said 
(p.  125)  :  "There  is  a  duty  of  the  employer  arising  out  of 
the  liability  of  machinery  or  appliances  to  get  out  of  order 
from  time  to  time  or  to  become  unfit  for  use  from  wear  or 
from  age  and  decay,  and  this  is  the  duty  of  inspection  as 
meant  by  the  law.  While  there  is  no  absolute  duty  to  keep 
appliances  in  safe  condition,  there  is  a  duty  to  use  reasonable 
care  to  keep  them  fit,  and  this  duty  may  require  inspection 
at  reasonable  intervals  and  the  employment  of  such  tests  as 
will  reveal  the  condition  of  the  machinery  or  appliances. 
This  duty  of  inspection  rests  upon  the  employer  and  not  upon 
the  employee,  and  depends  upon  the  character  of  the  machine 
or  appliance,  since  ordinary  care  may  require  an  inspection 
oftener  in  one  case  than  in  another."  The  evidence  shows 
that  this  car  having  a  defective  coupling  was  put  into  ap- 
pellee's train  at  Cypress  that  night,  only  a  few  miles  from 
Tamms ;  that  at  Cypress  appellant  had  a  car  inspector.  The 
evidence  also  shows  that  it  was  not  the  duty  of  conductors  to 
inspect  cars  and  their  appliances  when  they  took  on  cars 
where  inspectors  were  located. 

We  recognize  the  fact  that  railroad  labor  is  full  of  danger 
to  the  employees,  even  with  the  exercise  of  the  utmost  skill 
and  care ;  but  this  does  not  relieve  the  employer  of  the  duty 
of  using  ordinary  care  and  diligence  in  supplying  and  caring 
for  its  machinery. 

The  court  cannot  say  as  a  matter  of  law,  on  this  record, 
that  appellee  was  familiar  with  the  location  of  these  sema- 
phore wires  or  by  ordinary  prudence  should  have  known  of 
the  danger  resulting  therefrom.  As  to  whether  the  sema- 
phore wires  were  properly  constructed,  guarded  against  and 
cared  for,  there  was  plainly  a  conflict  of  evidence.     The 
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weight  to  be  given  to  the  witnesses'  testimony  on  this  sub- 
ject, in  the  light  of  their  experience  and  manner  of  testifying, 
is  not  for  this  court.  All  of  these  questions  were  properly 
submitted  to  the  jury. 

In  view  of  what  we  have  said  heretofore  on  defective 
coupling  appliances,  it  is  unnecessary  for  us  to  discuss  appel- 
lant's contention  that  the  third  instruction  given  on  this  sub- 
ject was  improperly  given.  Clearly  from  this  record  there 
was  evidence  justifying  the  court  in  giving  such  instruction, 
and  as  the  Appellate  Court  well  says,  if  there  had  been  any 
doubt  on  this  question  the  error  would  have  been  cured  by  in- 
struction 12  given  at  appellant's  request,  covering  substan- 
tially the  same  ground,  and  while  it  is  true  it  is  more  general 
than  appellee's  instruction  3,  still  it  plainly  implies  that  there 
is  evidence  in  the  record  tending  to  show  that  the  coupling 
appliance  was  defective. 

It  is  further  urged  that  the  court  committed  error  as  to 
evidence  and  instructions  as  to  the  various  causes  of  negli- 
gence charged  in  the  declaration  and  attempted  to  be  proved, 
especially  touching  the  joining  together  or  combining  of  neg- 
ligence as  to  the  semaphore  wires  and  as  to  the  defective 
coupling  appliances.  If  the  injury  resulted  from  the  careless- 
ness in  constructing  and  protecting  the  semaphore  wires  or  in 
constructing  and  caring  for  the  coupling  appliances,  or  both 
combined,  then  appellant  is  liable.  We  find  no  error  in  the 
record  on  this  question.  Chicago  City  Raihvay  Co,  v.  Youngs 
62  111.  238 ;  North  Chicago  Street  Railroad  Co.  v.  Dudgeon, 
184  id.  477;  Same  v.  Same,  83  111.  App.  528;  Kraut  v. 
Railway  Co,  160  Pa.  St.  327;  i  Thompson  on  the  Law  of 
Negligence,  sees.  69,  70. 

Appellee's  testimony  fairly  tends  to  uphold  his  conten- 
tions as  set  forth  in  the  declaration,  and  as  we  find  no  error 
of  law  justifying  a  reversal,  under  the  decisions  heretofore 
cited  the"  judgment  of  the  Appellate  Court  upholding  the 
verdict  of  the  jury  is  binding  on  this  court.    That  judgment 

will  accordingly  be  affirmed.  r    ,  .    ^        , 

^  -^  Judgment  affirmed. 
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V. 

The  National  Hollow  Brake-Beam  Company. 
Opinion  Hied  October  23,  IQO& — Rehearing  denied  Dec,  6,  IQ06, 

1.  Courts — when  a  common  law  court  is  not  the  proper  forum, 
A  common  law  court,  in  an  action  of  assumpsit,  is  not  the  proper 
forum  in  which  to  litigate  and  settle  intricate  and  disputed  accounts 
between  the  parties,  involving  many  transactions  and  business  ven- 
tures in  which  the  parties  have  been  associated  for  years  previous 
to  the  beginning  of  the  suit. 

2.  The"  principal  questions  at  issue  in  this  case  are  controlled  by 
the  decision  in  Leigh  v.  American  Brake-Beam  Co.  205  111.  147. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  F.  A.  Smith,  Judge,  presiding. 

John  P.  Ahrens,  and  David  S.  Geer,  for  appellant. 

Defrees,  Brace  &  Ritter,  for  appellee. 

Mr,  Justice  Carter  delivered  the  opinion  of  the  court : 

Appellee  sued  the  appellant  in  assumpsit  at  the  February 
term,  1904,  of  the  circuit  court  of  Cook  county.  Appellant 
pleaded  general  issue.  The  jury  having  been  waived,  the 
cause  was  submitted  to  the  court  and  tried  at  the  December 
term,  1904,  when  judgment  was  entered  against  appellant 
for  $21,333.70.  The  Appellate  Court  affirmed  this  judg- 
ment. 

Appellant  and  one  Henry  D.  Laughlin  had  been  associ- 
ated together  for  many  years  in  various  business  enterprises. 
They  were  the  principal  stockholders  in  appellee  corporation 
herein.  Up  to  within  six  years  their  relations  were  most 
friendly  in  every  way.  There  then  arose  a  misunderstand- 
ing and  dispute  as  to  the  settlement  of  certain  claims  be- 
tween them,  and  since  that  time  they  have  been  involved 
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in  numerous  litigations,  either  as  parties  themselves  or  as 
the  moving  factors  and  principal  stockholders  back  of  the 
various  corporations  that  were  parties. 

Laughlin  and  Leigh  were  not  only  the  principal  stock- 
holders but  the  principal  officers  and  in  practical  control  of 
the  National  Hollow  Brake-Beam  Company.  In  1900,  and 
for  some  time  previous,  the  appellant  had  been  the  treasurer. 
January  3,  1900,  he  took  $5000  belonging  to  the  National 
Hollow  Brake-Beam  Company  and  used  it  for  the  purpose 
of  paying  certain  claims  in  a  mining  venture  in  which  he  and 
Laughlin  were  both  interested  but  in  which  the  National 
Hollow  Brake-Beam  Company  had  no  interest,  directly  or 
indirectly.  On  January  15,  1900,  he  took  $2021.75  belong- 
ing to  the  National  Hollow  Brake-Beam  Company  and  used 
it  in  the  same  mining  venture,  accepting  in  payment  for  both 
these  amounts  the  note  of  one  Atkins,  who  appears  to  have 
been  interested  in  the  mining  venture.  These  two  items, 
with  interest  to  December  29,  1904,  amounted  to  $8768.20. 
This  last  named  amount  is  the  only  part  of  the  entire  judg- 
ment entered  below  that  appellant  seriously  questions.  He 
substantially  admits  that  as  to  the  balance  of  the  judgment 
the  finding  of  the  Appellate  Court  is  conclusive  on  this  hear- 
ing, unless  the  rulings  as  to  the  admission  and  exclusion  of 
evidence  by  the  trial  judge  are  held  to  be  erroneous.  We 
do  not  deem  that  the  decision  of  the  legal  questions  requires 
us  to  set  out  at  length  all  the  facts  as  they  appear  in  the  rec- 
ord before  us.  In  the  decision  of  the  Appellate  Court  they 
will  be  found  set  out  in  detail. 

Appellant  attempted  to  show  on  the  trial  that  he  and 
Laughlin  were  the  sole  stockholders  of  the  National  Hollow 
Brake-Beam  Company ;  that  there  had  been  a  settlement  of 
the  accounts  between  them  covering  many  years,  involving 
hundreds  of  thousands  of  dollars,  and  that  those  accounts 
included  the  special  account  and  amounts  here  involved ;  that 
appellant  had  the  right  to  show  all  these  facts  in  the  trial  of 
the  issues  of  this  cause  and  that  he  did  not  owe  Laughlin 
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anything,  but,  on  the  contrary,  in  the  settlement  of  accounts 
Laughlin  would  be  found-  to  be  indebted  to  appellant,  and 
that  therefore,  in  justice  and  equity,  he  did  not  owe  the  Na- 
tional Hollow  Brake-Beam  Company.  He  insists  that  the 
court  erred  in  not  permitting  him  to  show  all  these  facts, 
and  cites  in  support  of  this  contention  a  long  line  of  decisions 
in  which  this  court  has  held  that  an  action  of  assumpsit  is  in 
the  nature  of  an  equitable  action,  and  under  the  plea  of  gen- 
eral issue  all  defenses  may  be  urged  that  go  to  show  that  the 
plaintiff  is  not  equitably  entitled  to  the  amount  of  his  claim. 
Counsel,  in  the  reply  brief  of  appellant,  practically  admit 
that  under  the  ordinary  practice  the  rulings  on  this  question 
were  correct,  but  claim  that  this  controversy  in  its  various 
phases  is  of  such  an  extraordinary  nature,  with  so  peculiar  a 
set  of  facts,  that  we  ought  to  depart  from  the  ordinary  rules 
of  procedure  in  order  that  injustice  would  not  be  done  in 
this  instance. 

While  the  questions  in  controversy  between  appellant  and 
Laughlin,  unless  adjusted  out  of  court,  ought  to  be  finally 
presented  to  the  court  in  such  a  way  that  they  can  be  settled 
on  their  merits,  yet  after  a  somewhat  exhaustive  review  of 
all  the  authorities  presented  we  are  of  the  opinion  that  the 
rulings  of  the  trial  court  on  the  admission  and  exclusion  of 
evidence  were  in  entire  harmony  with  the  great  weight  of 
authority.  If  appellant  wishes  to  have  the  question  of  ac- 
counting between  himself  and  Laughlin  in  all  their  various 
business  ventures,  covering  years,  settled  and  adjusted,  he 
should  not  choose  an  action  of  assumpsit,  brought  against 
him  by  a  corporation  in  which  he  was  an  officer  and  one  of 
the  principal  stockholders  and  where  he  clearly  used  the 
funds  of  the  corporation  for  purposes  entirely  foreign  to  its 
business  without  authority  of  its  officers  and  directors,  as  a 
proper  action  for  that  purpose.  We  are  convinced  that  if 
he  were  permitted  to  go  into  all  these  questions  in  this  cause 
it  would  tend  to  complicate,  rather  than  to  clear  up,  the  va- 
rious points  of  dispute  between  him  and  Laughlin. 
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We  agree  with  the  Appellate  Court  that  the  decision  of 
this  court  in  Leigh  v.  American  Brake-Beam  Co.  205  111. 
147,  must  be  held  conclusive  on  the  principal  question  at  is- 
sue in  this  case.  While  it  is  true  the  facts  in  that  case  were 
somewhat  different  in  their  detail  from  those  in  this  proceed- 
ing, yet  the  legal  questions  involved  are  substantially  the 
same.  Appellant  paid  out  $7021.75  of  the  money  of  the  Na- 
tional Hollow  Brake-Beam  Company  without  legal  author- 
ity. In  an  action  by  this  company  to  recover  this  money, 
with  interest  thereon,  it  was  not  competent  to  show  on  the 
trial  below  the  facts  alleged  in  the  offer  of  appellant.  A 
common  law  court,  in  an  action  of  assumpsit  between  the 
parties  to  this  litigation,  is  not  the  proper  forum  in  which  to 
litigate  and  settle  intricate  and  disputed  accounts  between 
appellant  and  Laughlin  covering  all  of  their  complex  deal- 
ings with  the  appellee  corporation,  and  necessarily  involving, 
as  appears  from  this  record,  many  of  their  transactions  in 
various  other  corporations  and  business  ventures  in  which 
these  two  men  had  been  associated  for  years  previous  to  the 
beginning  of  this  action. 

We  find  no  error  in  the  record  that  would  justify  this 
court  in  setting  aside  the  judgment  of  the  Appellate  Court. 
It  will  therefore  be  affirmed.  judgment  affirmed. 


Henry  H.  Gage 

V. 

The  People  ex  rcL  John  J.  Hanberg,  County  Treasurer. 

Opinion  Hied  October  2j,  ipo6 — Rehearing  denied  Dec,  5,  ipo6. 

I.  Practice — when  notice  in  writing  of  re-docketing  of  cause 
is  not  essential.  In  the  absence  of  a  statutory  requirement  or  a  rule 
of  court,  notice  of  re-docketing  is  not  essential  to  the  jurisdiction 
of  the  court  to  which  the  cause  has  been  remanded  on  the  hearing 
of  a  writ  of  error,  but  the  plaintiff  in  error  is  charged,  by  law,  with 
notice  that  the  mandate  will  be  filed  in  the  lower  court  for  further 
proceedings. 
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2.  SamK — statute  now  requires  notice  of  re-docketing.  Under 
section  83  of  the  Practice  act,  when  any  cause  is  remanded  by  the 
Supreme  Court  or  Appellate  Court  for  a  new  trial  the  cause  shall 
be  re-instated  in  the  trial  court  upon  a  transcript  of  the  remanding 
order  being  filed  in  the  trial  court,  and  not  less  than  ten  days'  notice 
thereof  is  required  to  be  given  to  the  adverse  party  or  his  attorney. 

3.  Speciai,  assessments — what  is  a  sufficient  notice  of  re-dock- 
eting. A  written  notice  served  on  the  adverse  party  or  his  attorney 
which  plainly  advises  such  party  what  cause  is  to  be  re-docketed 
and  when  and  in  what  court  application  for  re-instatement  will  be 
made  is  sufficient  if  served  ten  days  before  the  application  is  to  be 
made,  notwithstanding  there  are  informalities  in  the  notice,  which 
are  not,  however,  misleading. 

4.  Same — what  does  not  render  notice  of  re-docketing  insuffi- 
cient. The  facts  that  the  notice  of  re-docketing  of  a  special  assess- 
ment case  describes  the  plaintiff  as  "county  treasurer"  instead  of 
"county  collector"  and  that  it  does  not  state  that  the  mandate  was 
one  "reversing  and  remanding  said  cause"  do  not  render  the  notice 
insufficient. 

5.  Notice — general  rule  as  to  construing  notices.  In  construing 
notices  in  chancery  proceedings  and  other  instances  where  notices 
are  required,  the  real  question  is  not  whether  the  notice  is  formally 
and  technically  correct,  but  whether  the  object  and  intent  of  the 
law  were  substantially  attained  thereby. 

Writ  o^  Error  to  the  County  Court  of  Cook  county; 
the  Hon.  W.  H.  Hinebaugh,  Judge,  presiding. 

F.  W.  Becker,  for  plaintiff  in  error. 

WitUAM  M.  PiNDEiyiy,  (Edgar  Bronson  Toi^man,  Cor- 
poration Counsel,  and  Robert  Redi^ieIvD^  of  counsel,)  for 
defendant  in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

At  the  July  term,  1904,  of  the  county  court  of  Cook 
county  a  judgment  was  entered  for  the  delinquent  fourth 
installment  of  a  special  assessment  levied  against  certain 
lots  of  which  the  plaintiff  in  error  was  the  owner,  and  an 
order  of  sale  of  said  lots  was  awarded.  The  plaintiff  in 
error  sued  out  a  writ  of  error  and  brought  the  judgment  into 
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review  in  this  court.  We  found  that  tlie  proceedings  prior 
to  the  entry  of  the  judgment  were  regular  and  without 
error,  but  that  the  judgment  did  not  show,  in  terms  or  by 
proper  reference,  the  amount  of  the  judgment  and  costs  as- 
sessed against  the  property.  For  that  error  in  the  form  of 
a  judgment  the  judgment  was  reversed  and  the  cause  re- 
manded to  the  county  court,  with  directions  to  that  court, 
upon  motion  of  defendant  in  error,  to  enter  a  judgment  in 
compUance  with  section  191  of  chapter  120,  Kurd's  Revised 
Statutes  of  1903,  for  such  other  and  further  proceedings  as 
to  law  and  justice  should  appertain.  (Gage  v.  People,  213 
111.  410.)  The  mandate  of  this  court  was  issued  and  filed 
in  the  said  county  court  on  March  2,  1905.  The  cause  was 
re-docketed  and  a  motion  was  entered  by  the  county  treas- 
urer and  ex  officio  collector  asking  that  judgment  be  entered 
in  accordance  with  the  mandate  of  this  court.  The  plaintiff 
in  error  entered  a  special  appearance  and  objected  "to  the 
further  consideration  of  said  cause  because  due  notice  of 
the  filing  of  the  said  transcript  of  the  order  remanding  said 
cause,  and  of  this  application,  has  not  been  given  and  no 
duly  certified  transcript  of  the  mandate  has  been  properly 
filed."  The  objections  were  overruled  and  judgment  entered 
in  compliance  with  the  mandate  of  this  court.  This  is  a 
writ  of  error  to  bring  this  latter  judgment  into  review  in 
this  court. 

A  notice  in  writing  that  the  cause  would  be  re-docketed 
and  a  motion  for  judgment,  as  directed  in  the  mandate, 
would  be  made,  was  duly  served,  but  plaintiff  in  error  con- 
tended that  such  notice  was  defective  and  insufficient,  and 
his  position  in  this  court  now  is,  that  because  of  the  alleged 
defects  and  insufficiencies  in  the  notice  the  said  county  court 
was  without  jurisdiction  to  enter  judgments,  as  directed  to 
do  by  this  court.  The  character  of  notice  to  be  given  in  such 
instances  is  a  matter  of  statutory  regulation  or  is  to  be  gov- 
erned by  the  rules  of  the  trial  court.  In  the  absence  of  a 
statutory  requirement  or  a  rule  of  court,  notice  is  not  essen- 
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tial  to  the  jurisdiction  of  the  court  to  which  the  cause  has 
been  remanded  on  the  hearing  of  a  writ  of  error,  (3  Cyc. 
481,)  but  the  plaintiff  in  error  is  charged,  by  law,  with  no- 
tice that  the  mandate  will  be  filed  in  the  lower  court  for  fur- 
ther proceedings. 

In  earlier  years  we  had  no  statute  requiring  notice  to  the 
opposite  party  of  the  filing  of  a  record  of  this  court  in  a 
cause  which  had  been  remanded  to  an  inferior  court  for  fur- 
ther proceedings,  and  we  held  that  notice  thereof  was  not 
essential  to  the  jurisdiction  of  the  trial  court  to  proceed  in 
the  cause.  (Murray  v.  Whittaker,  17  111.  230;  Reaugh  v. 
McConnell,26  id.  373.)  Subsequently  the  practice  to  be  pur- 
sued became  a  matter  of  statutory  regulation,  and  the  act  of 
February  22,  1872,  (Laws  of  1872,  p.  351,)  as  amended  by 
the  act  of  June  2,  1877,  (Laws  of  1877,  p.  148,)  in  order 
to  make  the  statute  apply  to  cases  remanded  by  the  Appel- 
late Courts,  provided  (sec.  83)  that  when  any  cause  or  pro- 
ceeding is  remanded  by  the  Supreme  or  Appellate  Court  the 
same  may  be  re-instated  by  giving  not  less  than  ten  days' 
notice  to  the  adverse  party  or  his  attorney,  or  if  such  adverse 
party  be  a  non-resident  or  cannot  be  found,  notice  should  be 
given  as  required  in  cases  in  chancery  or  as  might  be  di- 
rected by  the  court.  At  the  session  of  the  General  Assembly 
in  1885  the  Practice  act,  as  to  the  notice  to  be  given  on  the 
remandment  of  causes,  again  became  the  subject  of  legisla- 
tive consideration  and  action  and  the  former  enactments 
were  amended,  and  what  is  now  section  83  of  the  Practice 
act  was  adopted.  (Laws  of  1885,  p.  229;  3  Starr  &  Cur. 
Stat.  p.  31 1 1.)  This  latter  enactment  was  in  force  and  con- 
trolled the  case  at  bar.  Said  section  83  provides :  "When 
any  cause  or  proceeding  either  at  law  or  in  chancery  is  re- 
manded by  the  Supreme  Court  or  the  Appellate  Court,  as  the 
case  may  be,  for  a  new  trial  or  hearing  by  the  court  in  which 
such  cause  was  originally  tried,  the  Supreme  Court,  or  Ap- 
pellate Court,  as  the  case  may  be,  shall  issue  its  mandate 
reversing  and  remanding  such  cause  directly  to  such  trial 
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court;  and  upon  a  transcript  of  the  order  of  the  Supreme 
Court,  or  Appellate  Court,  as  the  case  may  be,  remanding 
the  same,  being  filed  in  the  court  in  which  said  cause  was 
originally  tried,  and  not  less  than  ten  days'  notice  thereof 
being  given  to  the  adverse  party  or  his  attorney,  the  cause 
or  proceeding  shall  be  re-instated  therein."  While  there  is 
some  slight  difference  in  the  language  of  the  statute  as 
amended  in  1885  and  the  law  of  1877,  still  we  have  held 
that  it  was  not  the  intention  of  the  legislature  to  dispense 
with  notice  by  the  last  named  amendment  in  any  case  where 
it  was  required  under  the  former  statute.  Gage  v.  People, 
219  111.  20. 

The  notice  which  was  served  in  this  case  and  to  which 
plaintiff  in  error  makes  objection  is  as  follows : 

"State  op  Illinois,  ) 
County  of  Cook,     ) 

In  the  County  Court  of  Cook  County. 
"In  the  matter  of  the  application  of  the 
county  treasurer  of  Cook  county  for  judgment 
and  order  of  sale  on  delinquent  special  assess- 
ments due   for   the  year    1903  and   previous 
thereto. 
In  re  Supreme  Court,  J 
Docket  No.  3775,  > 

Gage  vs.  The  People.  ) 
"F.  IV.  Becker,  Attorney  for  Appellants: 

"You  are  hereby  notified  that  a  transcript  of  the  order  of  the 
Supreme  Court  was  filed  in  the  above  entitled  cause  on  the  14th 
day  of  March,  A.  D.  1905,  and  that  we  shall  make  a  motion  before 
his  honor  Judge  Carter,  in  the  room  usually  occupied  by  him  as  a 
court  room,  on  Monday,  the  24th  day  of  April,  A.  D.  1905,  at  10 
o'clock  A.  M.,  or  as  soon  thereafter  as  counsel  can  be  heard,  asking 
that  the  above  entitled  cause  be  re-docketed  and  that  a  judgment  be 
entered  in  accordance  with  the  mandate  of  the  Supreme  Court. 

Robert  Redi^ield, 
William  Pindell, 
Attorneys  for  Appellee." 

The  objections  to  the  notice  are,  that  it  is  "defective  in 
its  title,  in  its  statement  of  when  and  where  the  transcript 
was  filed,  in  its  description  of  the  transcript  and  of  the  cause 
to  be  re-docketed."    While  this  is  a  proceeding  under  our 
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Local  Improvement  law  and  may  result  in  the  sale  of  private 
property  to  pay  special  assessments,  still  the  particular  stat- 
ute which  governs  the  giving  of  notice  upon  the  reversal  and 
remandment  of  a  cause  is  no  part  of  the  Local  Improvement 
act  or  of  the  revenue  code,  but  it  is  a  general  provision  found 
in  the  Practice  act  and  is  intended  to  apply  to  all  classes  of 
cases,  hence  it  is  not  to  receive  a  stricter  construction  here 
than  would  be  given  the  same  section  in  any  other  proceed- 
ing. It  is  to  be  noted  that  the  statute  prescribes  no  particu- 
lar form  of  notice  nor  does  it  designate  what  the  contents 
of  such  notice  shall  be,  except  it  requires  a  notice  of  the  fil- 
ing of  the  mandate  reversing  and  remanding  the  cause  to 
the  trial  court,  to  be  served  not  less  than  ten  days  before 
such  cause  is  re-instated,  on  the  adverse  party  or  his  attor- 
ney. The  sole  purpose  of  the  statute  requiring  ten  days' 
notice  of  the  filing  of  the  remanding  order  is  to  advise  the 
opposite  party  that  the  cause  is  to  be  re-instated  in  the  trial 
court.  Since  there  is  no  particular  form  prescribed  for  such 
notice  either  by  the  statute  or  rule  of  court,  any  written  no- 
tice personally  served  on  the  adverse  party  or  his  attorney 
that  plainly  affords  such  party  information  of  what  cause  is 
to  be  re-docketed  and  when  he  will  proceed  to  have  said 
cause  re-instated  in  the  court  from  which  it  was  appealed, 
served  ten  days  before  such  proceedings  are  to  be  had,  would 
seem  to  be  all  that  is  required.  The  statute  provides  for 
service  upon  non-resident  parties  or  parties  who  cannot  be 
found,  and  upon  whom  personal  notice  cannot  be  served,  in 
the  same  manner  as  in  chancery  cases  or  as  may  be  directed 
by  the  court.  No  greater  strictness  ought  to  be  required  in 
a  notice  served  personally  than  in  one  published  in  a  news- 
paper, which  is  to  conclude  the  rights  of  parties  who  cannot 
be  found  or  who  reside  out  of  the  State.  This  court  has 
held,  in  construing  notices  in  chancery  proceedings  and  other 
instances  where  notices  were  required,  that  the  real  question 
is  and  should  be,  not  whether  the  notice  is  formally  and  tech- 
nically correct,  but  whether  the  object  and  intent  of  the  law 
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were  substantially  attained  thereby.  (Goudy  v.  Hall,  36  III. 
313;  Clark  V.  Marfield,  77  id.  258;  Michael  v.  Mace,  137 
id.  485 ;  Iroquois  Furnace  Co.  v.  Wilkin  Manf.  Co.  181  id. 
582.)  It  is  true,  there  are  some  slight  informalities  in  the 
notice  in  regard  to  the  title  of  the  cause,  and  in  some  other 
respects;  still,  would  the  plaintiff  in  error,  or  any  intelli- 
gent person  reading  this  notice,  be  misled  by  these  trifling 
inaccuracies?    We  think  not. 

It  is  said  the  county  treasurer  is  plaintiff  in  the  cause, 
according  to  the  notice,  when  it  should  be  the  county  col- 
lector. The  county  treasurer  is  ex  officio  county  collector; 
so,  at  most,  this  is  only  a  slight  misdescription  of  John  J. 
Hanberg,  who  was  the  real  plaintiff  and  was  both  county 
treasurer  and  county  collector.  We  notice  in  the  original 
title  in  this  case  as  published  in  213  111,  410,  the  title  is 
"Henry  H.  Gage  vs.  The  People  ex  rel.  John  J.  Hanberg, 
County  Treasurer."  The  misdescription  is  not  misleading 
and  no  rights  of  the  parties  were  endangered  thereby. 

It  is  contended  that  the  notice  is  uncertain  as  to  what  or- 
der of  the  Supreme  Court  was  to  be  filed,  since  the  words 
"reversing  and  remanding  said  cause"  do  not  follow  the 
word  "order"  in  said  notice.  This  is  hypercritical  and 
wholly  without  merit.  The  only  order  entered  in  the  cause 
by  this  court  which  the  law  provides  shall  be  filed  in  the  trial 
court  is  the  order  reversing  and  remanding  the  cause. 

Other  objections  to  the  notice  are  as  unsubstantial  as 
these  noticed. 

The  judgment  of  the  county  court  in  overruling  these 
objections  and  in  entering  judgment  against  plaintiff  in  er- 
ror in  accordance  with  our  previous  direction  in  this  cause 

Judgment  affirmed. 

Mr.  Justice  Carter  took  no  part  in  the  decision  of  this 
case. 
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Edgar  C.  Hughes 

V. 

The  PEOPI.E  01?  THE  State  oi?  Ii^unois. 

Opinion  filed  October  ^j,  ipo6 — Rehearing  denied  Dec.  6,  ipo6. 

1.  Confidence  game — what  constitutes  a  violation  of  the  stat- 
ute. Section  98  of  division  i  of  the  Criminal  Code,  relating  to  the 
confidence  game,  is  violated  whenever  one  person  by  his  course  of 
conduct  has  led  another  to  repose  confidence  in  him  with  a  view  to 
obtaining  the  money  or  property  of  such  other,  and  which  is  ob- 
tained by  a  betrayal  of  the  confidence  so  reposed. 

2.  Same — confidence  game  includes  advertising  schemes.  The 
confidence  game,  within  the  meaning  of  the  statute,  includes  an  ad- 
vertising scheme  whereby  the  victim  is  led  to  part  with  his  money 
in  the  belief  that  he  is  being  employed  in  a  legitimate  business  by 
the  advertisers,  who  falsely  represent  themselves  to  be  a  legitimate 
business  concern,  and  make  such  false  displays  and  representations 
as  lead  the  victim  to  repose  confidence  in  their  statements  and  in 
their  alleged  business  enterprise. 

3.  Appeals  and  errors — errors  not  pointed  out  in  printed  brief 
are  waived.  Un^er  Supreme  Court  rule  15  (204  111..  13)  no  error 
relied  upon  for  reversal  which  is  not  pointed  out  in  the  printed 
brief  of  the  appellant  or  plaintiff  in  error  can  be  afterwards  raised, 
either  by  reply  brief,  oral  or  printed  argument,  or  on  petition  for 
rehearing. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  George  A.  Dupuy,  Judge,  presiding. 

John  E.  W.  Wayman,  for  plaintiflf  in  error. 

W.  H.  Stead,  Attorney  General,  and  John  J.  Healy, 
State's  Attorney,  (Fletcher  Dobyns,  of  counsel,)  for  the 
People. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

At  the  January  term,  1906,  the  grand  jury  of  Cook 
county  returned  an  indictment  into  the  criminal  court  of 
said  county  against  Edgar  C.  Hughes,  L.  D.  Abbott,  A.  M. 

223-  27 
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Reed  and  C.  E.  Powers,  charging  them  with  obtaining  from 
Walter  Foster  a  check  for  the  sum  of  $200  by  means  and 
by  use  of  the  confidence  game,  in  violation  of  section  98  of 
the  Criminal  Code,  (Hurd's  Stat.  1905,  p.  692,)  which  reads 
as  follows :  "Every  person  who  shall  obtain,  or  attempt  to 
obtain,  from  any  other  person  or  persons,  any  money  or 
property,  by  means  or  by  use  of  any  false  or  bogus  checks, 
or  by  any  other  means,  instrument  or  device,  commonly 
called  the  confidence  game,  shall  be  imprisoned  in  the  peni- 
tentiary not  less  than  one  year  nor  more  than  ten  years." 
C.  E.  Powers  was  not  arrested,  a  nolle  prosequi  was  entered 
as  to  A.  M.  Reed,  L.  D.  Abbott  was  acquitted,,  and  Edgar  C. 
Hughes  was  found  guilty  by  the  jury  and  was  sentenced  by 
the  court  to  the  penitentiary,  and  he  has  prosecuted  a  writ 
of  error  from  this  court  to  the  criminal  court  of  Cook  county 
to  reverse  said  judgment  of  conviction. 

It  appears  from  the  record  that  the  firm  of  L.  D.  Abbott 
&  Co.,  of  which  the  plaintiff  in  error  was  a  member,  on 
June  4,  1905,  caused  to  be  published  in  the  Chicago  Tribune 
the  following  notice : 

"Office  man  for  manufacturing  company  as  city  manager ;  sal- 
ary and  commissions;  will  net  $3000  a  year;  $200  cash  bond  and 
references  required.    Address  E-364  Tribune  office." 

— that  Walter  Foster,  who  resided  in  the  State  of  Michigan, 
saw  said  notice  and  replied  thereto  by  mail,  whereupon  he 
received  an  answer  to  his  reply  written  upon  the  letter-head 
of  L.  D.  Abbott  &  Co.,  inviting  him  to  call  at  the  office  of 
L.  D.  Abbott  &  Co.  in  the  city  of  Chicago ;  that  there  was 
printed  upon  said  letter-head  a  statement  that  L.  D.  Abbott 
&  Co.  were  engaged  in  manufacturing  corsets,  petticoats 
and  dress  skirts,  and  that  said  firm  had  a  capital  of  $100,000 
and  a  surplus  of  $60,000;  that  Foster  called  at  381  Wabash 
avenue,  in  the  city  of  Chicago,  where  he  first  met  Powers 
and  subsequently  Hughes;  that  Powers  and  Hughes  were 
in  charge  of  the  office,  and  represented  to  Foster  that  L.  D. 
Abbott  &  Co.  were  manufacturing  corsets,  petticoats  and 
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dress  skirts ;  that  they  were  interested  in  the  Reliance  Cor- 
set Company  of  Jackson,  Michigan ;  that  they  had  another 
factory  in  the  southern  part  of  the  city,  on  Forty-seventh 
street,  and  that  they  were  installing  machinery  at  381  Wa- 
bash avenue  to  get  out  rush  orders.  They  also  showed  to 
Foster  samples  of  English  woolen,  and  informed  him  they 
had  bought  the  entire  output  of  an  English  mill  for  a  year ; 
that  they  had  numerous  persons  in  their  employ  taking 
orders  for  corsets,  petticoats  and  dress  skirts,  and  that  some 
of  the  women  in  their  employ  selling  these  articles  were 
making  from  $200  to  $250  per  month,  and  proposed  to  em- 
ploy Foster  as  manager  at  a  salary  of  $100  per  month,  and 
to  pay  him  a  five  per  cent  commission  on  all  goods  sold  by 
agents  appointed  by  him,  and  to  allow  him  $18  per  week 
for  traveling  expenses,  and  he  was  to  have  charge  of  their 
business  in  the  State  of  Pennsylvania,  which  they  represented 
to  him  they  were  just  establishing.  They  also  agreed  to 
furnish  him  transportation  to  Pittsburg.  As  a  prerequisite 
to  said  employment  they  required  Foster  to  make  a  cash 
deposit  with  L.  D.  Abbott  &  Co.  of  $200,  to  secure  L.  D. 
Abbott  &  Co.  against  loss  upon  moneys  or  property  belong- 
ing to  said  firm,  entrusted  to  Foster  as  the  representative  of 
said  firm.  After  several  days'  negotiations  a  contract  was 
executed  between  Foster  and  L.  D.  Abbott  &  Co.,  and  Fos- 
ter delivered  to  Hughes  a  check  for  $200,  which  check  was 
subsequently  collected  by  L.  D.  Abbott  &  Co.  After  Foster 
had  executed  the  contract  and  delivered  said  check  to  L.  D. 
Abbott  &  Co.,  said  firm,  through  Hughes,  refused  to  furnish 
Foster  transportation  to  Pittsburg.  Foster,  however,  went 
to  Pittsburg,  rented  an  office  and  advertised  for  business. 
The  business  of  Foster  was  to  appoint  district  representa- 
tives and  canvassers  for  L.  D.  Abbott  &  Co.  He  appointed 
three  district  representatives  and  a  number  of  canvassers. 
He  soon,  however,  became  satisfied  the  business  of  L.  D. 
Abbott  &  Co.  was  not  legitimate,  and  returned  to  Chicago 
and  called  upon  L.  D.  Abbott  &  Co.  and  sought  to  cancel  his 
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contract  of  employment,  and  requested  that  L.  D.  Abbott  & 
Co.  return  to  him  the  cash  deposit  of  $200  made  with  said 
firm,  and  he  would  return  to  the  district  representatives  and 
canvassers  appointed  by  him  in  Pennsylvania  the  amount  of 
money  collected  by  him  from  them.  Hughes,  on  behalf  of 
L.  D.  Abbott  &  Co.,  declined  to  return  to  Foster  said  $200, 
relying  upon  a  provision  found  in  the  printed  part  of  the 
contract,  that  said  $200  was  in  payment  of  certain  samples 
which  had  been  delivered  to  Foster  by  L.  D.  Abbott  &  Co., 
which  provision  was  contrary  to  the  arrangement  made  by 
Foster  with  said  L.  D.  Abbott  &  Co. 

Edgar  C.  Hughes  did  not  testify  as  a  witness,  but  L.  D. 
Abbott  was  a  witness  in  his  own  behalf.  He  testified  that 
his  home  was  in  St.  Louis,  Missouri,  and  that  he  was  a  man 
of  wealth ;  that  he  became  acquainted  with  Hughes  in  that 
city,  who  was  then  preaching  in  a  mission  church  and  was 
without  means;  that  subsequently  Hughes  located  in  Chi- 
cago and  applied  to  Abbott  to  allow  him  to  use  Abbott's 
name  in  his  business;  that  Abbott  consented  that  Hughes 
might  use  his  name  in  his  business  if  he  would  contract  no 
debts;  that  Abbott  put  no  money  into  the  business;  that 
L.  D.  Abbott  &  Co.  had  no  manufactories  in  Chicago,  and 
that  all  the  property  said  firm  had  outside  its  office  furniture, 
that  he  knew  of,  was  a  sewing  machine,  which  was  kept  at 
the  office  at  381  Wabash  avenue.  It  also  appeared  that  the 
samples  of  corsets,  petticoats  and  dress  skirts  furnished  Fos- 
ter were  almost  worthless,  the  corsets  being  of  the  value  only 
of  from  thirty-nine  to  fifty  cents,  the  petticoats  from  $1.50 
to  $1.95,  and  the  dress  skirts  from  $1.49  to  $1.98. 

That  the  plaintiff  in  error,  acting  for  and  on  behalf  of 
L.  D.  Abbott  &  Co.,  of  which  firm  he  appears  to  have  been 
the  active  member,  obtained  a  check  for  $200  from  Foster 
by  deception  and  misrepresentation  there  can  be  no  question. 
The  only  question  presented  upon  this  record  open  to  debate 
is,  do  the  deception  and  misrepresentation  practiced  upon 
Foster  by  L.  D.  Abbott  &  Co.,  through  Powers  and  Hughes, 
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whereby  Foster  parted  with  said  check,  fall  within  the  inhi- 
bition of  the  statute  hereinbefore  set  forth  as  constituting 
the  confidence  game  ? 

In  Maxzvell  v.  People,  158  111.  248,  it  was  said:  "It  is 
difficult  to  give  a  definition  of  what  is  commonly  called  the 
confidence  game."  And  in  Morton  v.  People,  47  111.  468: 
"These  devices  are  as  various  as  the  mind  of  man  is  sug- 
gestive." In  the  Maxwell  case,  Webster's  definition  of  the' 
offense  was  adopted,  and  it  was  there  held  that  the  "confi- 
dence game  is  any  swindling  operation  in  which  advantage 
is  taken  of  the  confidence  reposed  by  the  victim  in  the  swin- 
dler." That  definition  was  again  approved  in  DuBois  v. 
People,  200  111.  157. 

We  think  it  clear,  where  a  party  has  by  a  course  of  con- 
duct led  his  victim  to  repose  confidence  in  him  with  a  view 
to  take  advantage  of  such  confidence  and  to  obtain  the  money 
or  property  of  his  victim  by  a  betrayal  of  such  confidence, 
and  advantage  is  taken  of  the  confidence  reposed  by  the  vic- 
tim in  the  swindler,  and  the  swindler  obtains,  by  reason  of 
the  betrayal  of  such  confidence,  the  money  or  property  of 
his  victim,  the  statute  has  been  violated.  In  this  case  plain- 
tiff in  error,  by  a  notice  published  in  a  newspaper,  repre- 
sented that  a  manufacturing  company  desired  to  employ  a 
manager,  and  that  such  employment  would  net  the  person 
obtaining  the  situation  $3000  per  year.  Through  that  ad- 
vertisement Foster  was  lured  to  the  office  of  L.  D.  Abbott  & 
Co.  There  he  was  led  to  believe  that  L.  D.  Abbott  &  Co. 
controlled  a  large  amount  of  wealth, — that  is,  had  a  capital 
stock  of  $100,000  and  $60,000  surplus, — ^and  had,  or  was 
interested  in,  large  manufactories  in  this  and  foreign  States, 
and  that  the  firm  was  handling  the  entire  product  of  a  large 
English  woolen  mill,  and  that  the  people  in  its  employ  were 
monthly  making  large  sums  of  money.  Clearly  these  repre- 
sentations were  made  with  a  view  to  inspire  confidence  in 
Foster  that  L.  D.  Abbott  &  Co.  had  the  ability  to  perform 
their  contract,  and  that  the  proceeds  of  the  $200  check  which 
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Foster  was  finally  induced  to  part  with  would  be  safe  in  the 
hands  of  L.  D.  Abbott  &  Co.  and  would  be  returned  to  him. 
That  said  statements  were  clearly  false  and  served  the  pur- 
pose of  enabling  the  plaintiff  in  error  and  his  co-defendants 
to  obtain  the  money  of  Foster  there  can  be  no  question.  We 
think,  therefore,  the  means  used  in  this  case  to  obtain  Fos- 
ter's money  fall  within  the  inhibition  of  the  statute,  and  in 
law  amounted  to  what  is  commonly  known  as  the  confidence 
game,  as  defined  in  the  following  cases :  Morton  v.  People, 
supra,  Maxwell  v.  People,  supra,  and  DuBois  v.  People, 
supra. 

The  counsel  for  plaintiff  in  error,  on  the  oral  argument 
in  this  court,  devoted  much  of  his  time  to  a  criticism  of  one 
or  more  of  the  instructions  given  on  behalf  of  the  People, 
and  in  an  attempt  to  demonstrate  that  the  giving  of  said 
instructions  constituted  reversible  error.  In  the  printed 
brief  filed  on  behalf  of  plaintiff  in  error  no  reference  is  made 
to  the  instructions  given  on  behalf  of  the  People  and  no 
grounds  of  criticism  are  offered  against  any  of  the  instruc- 
tions given  on  behalf  of  the  People.  Rule  15  of  this  court 
•provides  the  brief  of  appellant  or  plaintiff  in  error  shall  point 
out  "the  errors  relied  upon  for  a  reversal,"  and  "no  alleged 
error  or  point  not  contained  in  such  brief  shall  be  raised 
afterwards,  either  by  reply  brief,  or  in  oral  or  printed  argu- 
ment, or  on  petition  for  rehearing."  As  the  questions  raised 
on  oral  argument  with  reference  to  the  People's  given  in- 
structions were  not  raised  by  plaintiff  in  error  in  his  brief 
he  could  not  raise  those  questions  on  the  oral  argument,  and 
they  will  not  here  be  considered. 

Finding  no  reversible  error  in  this  record  the  judgment 
of  the  criminal  court  of  Cook  county  will  be  affirmed. 

Judgment  affirmed. 
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Hudson  R.  Taylor 

V. 

Amelia  J.  Taylor. 
Opinion  Hied  October  ^j,  ipo6 — Rehearing  denied  Dec.  6,  jgo6. 

1.  Freehold— wt'/^'j  right  to  homestead  while  husband  is  living 
with  the  family  is  not  a  freehold  estate.  During  the  lifetime  of  the 
husband,  who  is  living  with  the  family,  the  wife's  right  to  a  home- 
stead estate  is  analogous  to  her  inchoate  right  to  dower  and  is  not 
a  freehold  estate. 

2.  Appeai^s  and  errors — when  an  appeal  should  go  to  Appellate 
Court.  An  appeal  from  a  decree  dismissing  a  bill  to  specifically 
enforce  an  ante-nuptial  contract  by  requiring  the  wife  to  sign  a  deed 
to  the  homestead  property,  occupied  by  herself  and  the  complain- 
ant, should  be  taken  to  the  Appellate  Court,  where  the  only  rights 
which  the  defendant  could  claim  in  the  property,  in  any  event, 
would  be  her  homestead  and  the  inchoate  right  to  dower. 

Appeal  from  the  Circuit  Court  of  Henry  county;  the 
Hon.  Emery  C.  Graves,  Judge,  presiding. 

Appellant,  Hudson  R.  Taylor,  filed  his  bill  in  the  circuit 
court  of  Henry  county  against  his  wife,  the  appellee,  in 
which  he  alleged  that  on  June  15,  1895,  he  and  his  said  wife 
entered  into  an  ante-nuptial  contract,  by  the  terms  of  which 
it  was  agreed  that  whereas  the  parties  were  about  to  be 
joined  in  marriage  and  each  had  property  sufficient  for  his 
or  her  respective  support,  his  property  consisting  of  both 
real  and  personal  property  and  hers  consisting  of  a  life  es- 
tate in  the  lands  of  her  deceased  husband,  each  party  having 
children  by  former  consorts,  for  the  purpose  of  making  a 
settlement  of  these  property  rights  it  was  mutually  agreed 
that  they  were  to  be  married  and  cohabit  with  each  other  as 
husband  and  wife,  residing  at  the  house  of  either  party,  as 
they  might  elect,  making  any  change  in  domicile,  from  time 
to  time,  as  they  might  see  fit;  that  each  was  to  contribute 
equally  to  the  support  of  both  but  without  holding  the  other 
to  account  in  that  matter,  and  in  case  of  the  sickness  of  one, 
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the  other  should  contribute  such  care  and  attention  and  such 
pecuniary  means  as  the  other  needed  under  the  circum- 
stances; that  he  was  to  make  no  claim  to  enjoy,  manage  or 
control  her  property,  except  subject  to  her  directions,  and  in 
case  he  survived  her  he  was  to  make  no  claim  upon  her 
property,  either  real  or  personal,  in  any  respect,  including 
either  homestead  or  dower  and  the  right  to  administer  on 
her  estate,  but,  on  the  contrary,  he  was  to  permit  her  to  con- 
vey and  transmit,  by  devise  or  descent,  all  her  property  in 
like  manner  as  if  no  marriage  had  occurred;  that  in  case 
she  at  any  time  desired  to  sell  or  convey  any  real  estate 
which  she  might  by  law  be  entitled  to  sell  or  convey,  he  was, 
without  contention,  compensation  or  delay,  to  join  with  her 
in  the  deed  necessary  to  make  such  conveyance ;  that  in  case 
she  survived  him  she  was  to  make  no  claim  of  homestead  or 
dower  in  lands  which  he  then  owned  or  thereafter  might 
own,  nor  claim  any  widow's  award  from  his  estate,  nor 
claim  to  hold,  by  descent,  any  of  his  real  or  personal  prop- 
erty, nor  claim  any  right  to  administer  on  his  estate,  but, 
on  the  contrary,  would  allow  him  to  use,  convey  and  trans- 
mit, by  devise  or  descent,  all  of  his  real  or  personal  es- 
tate in  like  manner  as  if  no  marriage  had  occurred,  and  in 
case  he  at  any  time  desired  to  sell  or  convey  his  real  estate, 
she  would,  without  contention,  compensation  or  delay,  join 
in  the  execution  of  the  instrument  necessary  for  that  pur- 
pose, and  in  case  she  survived  she  agreed  to  execute  all 
instruments,  with  his  heirs  or  assigns,  necessary  for  the 
purpose  of  relinquishing  any  apparent  claim  against  his 
estate.  The  bill  further  alleged  that  on  June  23,  1895,  they 
were  married  and  since  that  time  the  contract  had  never 
been  changed,  and  he  is  and  always  has  been  willing  to  join 
in  any  and  all  conveyances  necessary  to  carry  out  the  terms 
of  the  contract;  that  for  over  ten  years  the  parties  have 
lived  together,  residing  for  about  two  years  in  a  dwelling 
house  owned  by  her  and  for  about  eight  years  upon  real 
estate  owned  by  him,  purchased  after  the  marriage;  that  a 
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part  of  this  tract  has,  since  the  purchase,  been  sold  and  she 
joined  in  the  deed;  that  no  children  have  been  born  of  the 
marriage  and  there  are  no  persons  dependent  upon  either 
party,  and  no  other  persons  reside  on  the  land  in  question ; 
that  he  is  desirous  of  selling  the  premises  occupied  by  them 
as  a  homestead  and  has  found  a  person  willing  to  purchase 
the  same  on  satisfactory  terms,  but  she  has  refused  to  join 
in  the  conveyance  and  the  purchaser  will  not  accept  a  deed 
without  her  signature.  The  prayer  is  for  specific  perform- 
ance of  the  ante-nuptial  contract  on  the  part  of  the  wife, 
and  for  general  relief.  A  demurrer  was  sustained  to  the 
bill  and  it  was  dismissed  for  want  of  equity.  To  review  that 
decree  an  appeal  has  been  prosecuted  to  this  court. 

Harry  A.  Rehhrd,  and  George  W.  &  Joseph  L.  Shaw, 
for  appellant. 

Henry  Waterman,  for  appellee. 

Mr.  Justice  Wii^kin  delivered  the  opinion  of  the  court : 

Appellee  has  made  a  motion  to  dismiss  the  appeal  upon 
the  grounds  that  a  freehold  is  not  involved,  and  that  this 
court  is  without  jurisdiction  and  the  appeal  should  have 
been  taken  to  the  Appellate  Court. 

It  seems  to  be  conceded  that  the  only  rights  which  appel- 
lee could  have  in  the  premises,  in  any  event,  would  be  her 
homestead  and  the  inchoate  right  of  dower,  and  appellant 
insists  she  has  neither.  We  have  frequently  held  that  a  free-  ■ 
hold  is  involved,  within  the  meaning  and  contemplation  of 
the  constitution  and  statute,  only  in  cases  where  the  neces- 
sary result  of  the  judgment  or  decree  is  that  one  party  gains 
and  the  other  loses  a  freehold,  or  where  the  title  to  the  free- 
hold is  so  put  in  issue  by  the  pleadings  that  the  decision  of  the 
case  necessarily  involves  a  decision  of  such  issue.  (Sanford 
v.  Kane,  127  111.  591;  Malaer  v.  Hudgens,  130  id.  225; 
Goodkind  v.  Bartlett,  136  id.  18;  Nevitt  v.  Woodburn,  175 
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id.  376.)  The  question  whether  the  right  of  dower  of  a  mar- 
ried woman,  before  the  death  of  her  husband,  involves  a 
freehold  has  been  before  us  for  decision,  and  we  held  that  an 
estate  of  dower  is  a  freehold ;  but  a  right  of  dower  before 
it  has  been  consummated  by  the  death  of  the  husband  is  a 
mere  intangible,  inchoate,  contingent  expectancy,  and  not 
only  is  not  an  estate  in  lands,  but  does  not  even  rise  to  the 
dignity  of  a  vested  right.  {Goodkind  v.  Bartlett,  supra.) 
If  the  premises  were  not  occupied  by  the  parties  as  a  home- 
stead and  the  inchoate  right  of  dower  of  appellee  was  the 
only  property  right  involved,  then,  under  that  decision,  a 
freehold  would  not  be  involved.  But  appellant  claims  that 
her  homestead  rights  necessarily  involve  a  freehold,  and  the 
appeal  was  therefore  properly  taken  to  this  court. 

The  homestead  right  was  unknown  at  common  law  and 
exists  only  by  the  statute.  The  statute  of  this  State  (Kurd's 
Stat.  1903,  chap.  52,  p.  943,)  was  passed  in  1873.  Section  i 
provides  that  every  householder  having  a  family  shall  be 
entitled  to  an  estate  of  homestead  to  the  extent  in  value  of 
$1000  in  the  farm  or  lot  of  land,  and  buildings  thereon, 
owned  or  rightly  possessed,  by  lease  or  otherwise,  and  occu- 
pied by  him  or  her  as  a  residence.  Section  2  provides  that 
such  exemption  shall  continue  after  the  death  of  such  house- 
holder for  the  benefit  of  the  husband  or  wife  surviving,  so 
long  as  he  or  she  continues  to  occupy  such  homestead,  and 
of  the  children  until  the  youngest  child  becomes  twenty-one 
years  of  age,  and  in  case  the  husband  or  wife  shall  desert 
his  or  her  family  the  exemption  shall  continue  in  favor  of 
the  one  occupying  the  premises  as  a  residence.  Section  4 
provides  the  manner  in  which  the  estate  shall  be  extin- 
guished and  conveyed. 

The  provisions  of  the  foregoing  statute  create  an  estate 
in  the  land,  and  fiot  a  mere  exemption,  such  as  existed  prior 
to  the  statute  of  1872.  {Warner  v.  Crosby,  89  111.  320; 
Browning  v.  Harris,  99  id.  456;  Mueller  v.  Conrad,  178  id. 
276.)     Where  the  right  of  homestead  is  directly  involved, 
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as  where  the  husband's  vested  right  is  in  question,  or  where 
the  husband  has  died  or  deserted  the  family,  as  provided  in 
section  2,  and  the  estate  is  held  by  the  wife  and  children,  a 
freehold  is  involved.  (Snell  v.  Snell,  123  111,  403;  Hagerty 
V.  Hagerty,  149  id.  655.)  But  that  is  not  the  question  at 
issue  here.  The  bill  alleges  that  the  premises  are  occupied 
by  the  parties  as  a  homestead.  There  are  no  minor  children, 
and  the  naked  question  is  whether  the  'estate  of  the  wife, 
under  such  circumstances,  involves  a  freehold.  It  will  be 
observed  that  section  i  provides  that  every  householder  hav- 
ing a  family  shall  be  entitled  to  an  estate  of  homestead  in 
the  premises  occupied  by  him  or  her  as  a  residence.  In  this 
case,  and  in  every  other  case  where  the  husband  is  living 
and  residing  with  his  family,  he  is  the  householder  and  head 
of  the  family  contemplated  by  this  section.  The  homestead 
is  his  and  is  vested  in  him,  and  continues  to  be  so  vested  as 
long  as  he  lives  and  resides  with  his  family.  It  is  only  upon 
his  death  or  when  he  deserts  his  family  that  it  becomes 
vested  in  the  wife  and  children  under  section  2.  Section  16 
of  chapter  68  (Kurd's  Stat.  1903,  p.  1039,)  provides  that 
neither  the  husband  nor  the  wife  can  remove  the  other  or 
their  children  from  their  homestead  without  the  consent  of 
the  other,  unless  the  owner  of  the  property  shall  in  good 
faith  provide  another  homestead  suitable  to  the  condition  in 
life  of  the  family.  Considering  this  section  with  those  cre- 
ating the  homestead,  we  are  of  the  opinion  that  the  home- 
stead right  is  primarily  vested  in  the  husband  and  consti- 
tutes a  freehold,  and  that  while  the  wife  has  the  right  of 
occupancy  with  the  children,  yet  during  the  lifetime  of  the 
husband  and  during  the  time  he  continues  to  reside  with 
them  her  rights^  and  the  rights  of  the  children  are  merely 
contingent  upon  the  conditions  provided  in  the  statute,  and 
do  not  rise  to  the  dignity  of  a  freehold  estate.  Their  rights 
may  never  become  a  freehold,  but  may  be  defeated  by  the 
death  of  the  wife,  or  her  divorce  under  certain  circum- 
stances, or  by  the  removal  of  the  family  from  the  premises. 
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We  think,  on  principle,  the  wife's  right  of  homestead, 
under  the  facts  of  this  case,  is  not  unlike  the  inchoate  right 
of  dower,  and  that  no  freehold  is  here  involved. 

The  appeal  was  improperly  brought  to  this  court  and 
must  be  dismissed.  ^^^^^^  dismissed. 


Joseph  Sikgel  et  al. 

V. 

The  City  oi?  Chicago. 


Opinion  filed  October  2^,  ipo& — Rehearing  denied  Dec.  6,  ipo6. 

Special  assessments — patented  pavement  cannot  be  laid  by  a 
special  assessment.  Under  section  74  of  the  Local  Improvement  act, 
which  contemplates  competitive  bidding,  a  municipal  corporation  can 
not  prescribe  in  the  ordinance  for  a  special  assessment  improvement 
the  use  of  a  patented  article  or  material  which  can  be  obtained  from 
only  one  person,  firm  or  corporation,  even  though  the  latter  agrees 
to  furnish  the  same  to  any  bidder  on  the  contract  at  a  fixed  price. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  Orrin  N.  Carter,  Judge,  presiding. 

William  J.  Donlin,  for  appellants : 

The  ordinance  tends  to  create  and  foster  a  monopoly. 
McChesney  v.  Chicago,  213  111.  594;  Fishburn  v.  Chicago, 
171  id.  338;  Adams  v.  Brenan,  177  id.  202;  Inter-Ocean 
v.  Associated  Press,  184  id.  438;  Givins  v.  People,  194  id. 
150;   Gage  V.  Chicago,  207  id.  56. 

The  ordinance  is  contrary  to  public  policy  and  is  void. 
People  V.  Gas  Trust  Co.  130  111.  263;  Local  Improvement 
act,  sees.  74,  80;  People  v.  VanNort,  65  Barb.  331. 

No  competitive  bidding  can  be  had  under  the  ordinance, 
and  it  is  therefore  void.  Local  Improvement  act,  sec.  74; 
Worthington  v.  Boston,  152  U.  S.  695;  Zottman  v.  San- 
Francisco,  81  Am.  Dec.  96;   Whitney  v.  Hudson,  69  Mich. 
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189;  McDonald  y.  New  York,  23  Am.  Rep.  144;  Lancaster 
V.  Miller,  58  Ohio  St.  558;  Addis  v.  Pittsburgh,  85  Pa.  St. 
379;  People  V,  Gleason,  121  N.  Y.  631 ;  Chicago  v.  Rumpff, 
45  111.  90;  Adams  v.  Brenan,  177  id.  194;  Holden  v.  Alton, 
179  id.  318;  Atlanta  v.  5*/em,  iii  Ga.  789;  Marshall  v. 
Nashville,  109  Tenn.  495;  i^wife^  v.  People,  188  111.  206. 

The  wearing  surface  of  the  proposed  pavement  is  con- 
trolled by  a  monopoly  and  prohibits  competition.  Paving 
Co.  V.  Painter,  35  Cal.  699;  Dean  v.  Charlton,  23  Wis.  590; 
Burgess  v.  Jefferson,  21  La.  Ann.  146;  Paving  Co.  v.  Go- 
grez;^,  41  id.  251 ;  State  v.  Elizabeth,  35  N.  J.  L.  351 ;  Mon- 
aghan  v.  Indianapolis,  76  N.  E.  Rep.  424. 

Chari.es  H.  Mitchell,  and  Frank  Johnston,  Jr., 
(James  Hamilton  Lewis,  Corporation  Counsel,  Nathan 
G.  Moore,  and  William  M.  PindEll,  of  counsel,)  for  ap- 
pellee : 

The  improvement  specified,  only  a  part  of  which  is  cov- 
ered by  patents,  is  nevertheless  subject  to  competition  in 
bidding,  as  a  presumption  of  law,  from  the  nature  and  pur- 
pose of  patents,  on  the  assumption  that  every  patent  right 
or  privilege  is  accessible  in  the  market.  If  it  were  claimed 
in  this  case  that  the  contrary  was  true  it  should  have  been 
shown.  Rhodes  v.  Board,  10  Colo.  App.  99;  Knowles  v. 
New  York,  109  N.  Y.  189. 

The  patented  product  specified  in  the  ordinance  is  offered, 
in  writing,  on  equal  terms  to  all  bidders,  and  all  the  rest  of 
the  materials  are  subject  to  purchase  in  the  open  market. 
Under  these  circumstances  the  aggregate  improvement  is 
subject  to  competition  in  bidding,  within  the  meaning  of  the 
statute.  Hastings  v.  Columbus,  42  Ohio  St.  585 ;  Knowles 
V.  New  York,  109  N.  Y.  189;  Kilverton  v.  Superior,  83 
Wis.  222. 

The  statute  providing  for  competitive  bidding  was  only 
intended  to  cover  those  cases  in  which  competitive  bidding 
was  possible  and  practicable.    Hobart  v.  Detroit,  17  Mich. 
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245;  In  re  Dugro,  50  N.  Y.  513;  Mayor  v.  Bonnel,  57 
N.  J.  L.  424;  Paving  Co.  v.  Hunt,  100  Mo.  22;  Verdin  v. 
St.  Louis,  131  Mo.  26. 

Mr.  Chi^f  Justice  Scott  delivered  the  opinion  of  the 
court : 

This  was  an  application  by  the  city  of  Chicago,  to  the 
county  court  of  Cook  county,  for  the  confirmation  of  a  spe- 
cial assessment  levied  to  defray  the  cost  of  grading  and  pav- 
ing Woodlawn  avenue,  in  the  city  of  Chicago,  from  Sixtieth 
street  to  Sixty-seventh  street;  adjusting  sewers,  catch-basins 
and  man-holes ;  constructing  new  catch-basins,  and  construct- 
ing a  concrete  combined  curb  and  gutter.  Appellants,  who 
are  owners  of  property  which  was  assessed  for  the  improve- 
ment, filed  numerous  objections,  all  of  which  were  overruled, 
and  a  judgment  was  entered  by  the  court  confirming  the  as- 
sessment. This  appeal  is  prosecuted  from  that  judgment  of 
confirmation. 

The  ordinance  under  which  the  improvement  is  sought 
to  be  made,  after  specifying  the  manner  in  which  the  com- 
bined curb  and  gutter  and  the  concrete  base  for  the  pavement 
shall  be  constructed,  provides  that  upon  this  concrete  base 
shall  be  laid  "the  bitulithic  wearing  surface,  made  under 
patents  and  processes  owned  by  the  Warren  Brothers  Com- 
pany, and  commercially  known  and  designated  as  'Warren's 
Bitulithic  Pavement,*  composed  of  carefully  selected,  sound, 
hard,  crushed  stone,  mixed  with  bitumen  and  laid  as  here- 
inafter specified."  Then  follow  the  specifications  in  regard 
to  the  composition  and  mixture  of  the  ingredients  which  con- 
stitute said  bitulithic  wearing  surface  and  the  manner  of  plac- 
ing it  upon  the  concrete  base.  This  base  is  to  be  composed 
of  six  inches  of  Portland  cement  concrete,  and  the  bitulithic 
wearing  surface,  which  is  to  be  placed  thereon,  is  required 
to  be  two  inches  in  thickness.  The  engineer  of  the  board  of 
local  improvements  estimated  the  cost  of  th^  pavement,  ex- 
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elusive  of  the  combined  curb  and  gutter,  catch-basins,  sewers 
and  man-holes,  at  $2.60  per  square  yard. 

Upon  the  hearing  in  the  county  court  the  petitioner  in- 
troduced in  evidence  a  written  proposition  submitted  to  the 
board  of  local  improvements  by  Warren  Brothers  Company, 
the  owner  of  the  patents  under  which  the  bitulithic  wearing 
surface  is  prepared  and  laid,  in  which  said  company  offered 
to  furnish  to  any  contractor  bidding  on  work  in  which  War- 
ren's bitulithic  pavement  shall  be  used,  the  material  ready  to 
be  placed  upon  the  concrete  base  of  the  pavement  and  to  fur- 
nish an  expert  to  give  instructions  as  to  the  building  of  such 
pavement,  at  the  rate  of  $1.40  per  square  yard  of  finished 
pavement. 

The  validity  of  the  ordinance  is  attacked  on  the  ground 
that  by  providing  for  the  use  of  the  patented  wearing  surface 
it  prevents  or  restricts  competition  in  bidding  for  the  con- 
struction of  the  improvement.  This  objection  to  the  ordi- 
nance is  based  upon  the  following  provisions  of  section  74 
of  our  Local  Improvement  act  (which  is  sec.  580,  chap.  24, 
Kurd's  R.  S.  1905)  :  "All  contracts  for  the  making  of  any 
public  improvement,  to  be  paid  wholly  or  in  part  by  special 
assessment  or  special  tax,  and  any  work  or  other  public  im- 
provements, when  the  expense  thereof  shall  exceed  five  hun- 
dred dollars  ($500),  shall  be  let  to  the  lowest  responsible 
bidder  in  the  manner  herein  prescribed,  such  contracts  to  be 
approved  by  the  president  of  the  board  of  local  improve- 
ments." Section  76  of  the  same  act  (being  sec.  582,  chap. 
24,  supra,)  requires  notice  to  be  given,  by  publication  in  a 
newspaper,  or  by  posting  if  there  be  no  newspaper  published 
in  the  municipality,  that  bids  will  be  received  for  the  con- 
struction of  the  improvement  up  to  a  specified  time,  and  sub- 
sequent sections  particularly  specify  the  manner  of  awarding 
the  contract  to  the  lowest  responsible  bidder  in  case  any  of 
the  bids  shall  be  accepted. 

It  is  evident  that  section  74,  supra,  contemplates  compe- 
tition in  the  letting  of  contracts  for  the  construction  of  public 
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improvements  by  special  assessment,  otherwise  the  provision 
requiring  such  contracts  to  be  awarded  to  the  lowest  respon- 
sible bidder  would  be  nugatory. 

The  ordinance  under  which  the  improvement  is  sought 
to  be  made  recites  that  the  patents  under  which  the  bitulithic 
wearing  surface  is  made  are  owned  by  the  Warren  Brothers 
Company.  The  presumption  therefore  obtains,  and  the  rec- 
ord otherwise  indicates,  that  such  company  alone  has  the 
right  to  prepare  and  use,  or  to  sell  to  others  to  be  used,  this 
particular  wearing  surface,  or  to  grant  to  others  the  right  to 
use  the  process  under  which  it  is  prepared  and  laid.  Hence 
it  is  apparent  that  the  effect  of  the  provision  in  the  ordinance, 
without  taking  into  consideration  the  proposal  of  that  com- 
pany to  the  board  of  local  improvements,  is  either  to  prevent 
all  persons,  firms  and  corporations,  other  than  the  Warren 
Brothers  Company,  from  bidding  for  the  construction  of 
the  improvement,  or  to  require  the  successful  bidder  to  pur- 
chase the  wearing  surface  from  that  company  at  such  price 
as  it  may  choose  to  fix,  or  to  pay  to  such  company  for 
the  privilege  of  using  the  patented  process  such  sum  as  it 
may  see  fit  to  demand.  If  the  successful  bidder  is  required 
to  purchase  the  wearing  surface  from  the  Warren  Brothers 
Company  or  to  obtain  permission  from  that  company  to  use 
the  process  under  which  such  wearing  surface  is  made,  then 
the  Warren  Brothers  Company,  since  it  has  the  right  to  say 
to  whom  it  will  sell  the  wearing  surface  or  the  right  to  use 
the  patented  process,  necessarily  has  the  power  to  determine 
who  shall  bid  for  the  construction  of  the  improvement,  and 
to  a  large  extent  control  the  amount  of  the  bids.  A  person 
unable  to  purchase  such  wearing  surface  from  that  company 
or  unable  to  obtain  permission  to  use  the  process  under  which 
it  is  made  would  not  be  able  to  construct  the  improvement  in 
accordance  with  the  provisions  of  the  ordinance. 

The  direct  effect  of  the  provision  of  the  ordinance  requir- 
ing the  use  of  the  patented  wearing  surface,  therefore,  is  to 
restrict  the  bidding  for  the  construction  of  the  improvement 
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to  Warren  Brothers  Company,  or  to  such  persons,  firms  or 
corporations  as  that  company  may  choose  to  deal  with. 

It  is  a  general  rule  that  where  a  statute  requires  compe- 
tition in  the  letting  of  contracts  for  the  construction  of  public 
improvements  or  the  doing  of  public  work,  any  provision 
contained  in  an  ordinance  therefor  which  tends  to  prevent  or 
restrict  competition  among  persons  who  may  desire  to  be- 
come bidders  is  in  contravention  of  such  statute  and  there- 
fore illegal. 

In  McChcsney  v.  People,  200  111.  146,  it  was  said  (p. 
149)  :  "The  contract  is  to  be  awarded  to  the  responsible 
bidder  offering  to  do  the  work  for  the  lowest  sum,  and  any 
provision  tending  to  increase  the  cost  and  make  the  bids  less 
favorable  to  the  public  and  the  property  owners  is  against 
public  policy,  illegal  and  void." 

In  Fishburn  v.  City  of  Chicago,  171  111.  338,  where  the 
ordinance  providing  for  the  improvement  required  that  as- 
phalt obtained  from  Pitch  Lake,  in  the  Island  of  Trinidad, 
should  be  used  in  making  the  improvement,  and  it  appeared 
that  Pitch  Lake  was  owned  by  and  under  the  absolute  con- 
trol of  a  private  corporation,  the  ordinance  was  held  void 
because  it  tended  to  prevent  competition,  and  it  was  said 
(P-  343)  '  "An  ordinance  making  it  indispensable  that  an 
article  or  substance  in  the  control  of  but  a  certain  person  or 
corporation  shall  be  used  in  the  construction  of  a  public  work 
must  necessarily  create  a  monopoly  in  favor  of  such  person 
or  corporation,  and  also  limit  the  persons  bidding  to  those 
who  may  be  able  to  make  the  most  advantageous  terms  with 
the  favored  person  or  corporation." 

Again,  in  Fiske  v.  People,  188  111.  206,  a  provision  re- 
quiring the  successful  bidder  for  the  construction  of  a  public 
improvement  to  employ  only  members  of  labor  unions  upon 
the  work  was  held  to  render  the  ordinance  void  because  such 
provision  restricts  competition  to  those  for  whom  members 
of  labor  unions  will  work,  and  may  increase  the  cost  of  the 
work. 

228  —  38 
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Appellee  contends,  however,  that  where  a  city  council, 
in  the  exercise  of  its  discretion,  determines  that  the  best  in- 
terests of  the  public  and  the  property  owner  require  the  con- 
struction of  a  patented  pavement  or  one  requiring  the  use  of 
material  prepared  under  a  patented  process,  section  74,  su- 
pra, does  not  apply,  because  the  legislature  could  not  have 
intended  to  deny  to  municipalities  the  benefit  of  modern  in- 
ventions, w-hich  do  not  permit  of  competition,  in  the  con- 
struction of  public  improvements. 

Provisions  similar  to  those  found  in  section  74  of  our 
Local  Improvement  act  are  in  force  in  other  States,  and 
the  question  has  been  frequently  presented  in  those  States 
whether  such  provisions,  contemplating,  as  they  do,  com- 
petition in  the  letting  of  contracts  for  local  improvements, 
prohibit  tlie  construction  of  a  patented  pavement,  where  the 
power  to  construct  the  pavement  in  accordance  with  the  terms 
of  the  ordinance  rests  in  a  single  person,  firm  or  corporation. 
This  question  has  been  decided  in  the  affirmative  in  Dean  v. 
Charlton,  23  Wis.  590,  Nicholson  Paving  Co.  v.  Painter,  35 
Cal.  699,  Barber  Asphalt  Paving  Co,  v.  Gogreve,  41  La. 
Ann.  251,  State  v.  City  of  Eli::abeth,  35  N.  J.  L.  351,  Mona- 
ghan  V.  City  of  Indianapolis,  76  N.  E.  Rep.  424,  and  Fineran 
V.  Central  Bitnlithic  Paving  Co.  76  S.  W.  Rep.  415;  while 
the  leading  cases  holding  the  contrary  are  Hobart  v.  City  of 
Detroit,  17  Mich.  245,  Barber  Asphalt  Co.  v.  Hunt,  100  Mo. 
22,  and  In  re  Dugro,  50  N.  Y.  513. 

The  decision  in  each  of  the  adjudicated  cases  seems  to 
have  turned  .upon  the  construction  given  to  the  provisions  of 
a  statute  similar  to  section  74,  supra.  In  those  cases  sustain- 
ing the  authority  of  the  municipality  to  order  the  construc- 
tion of  a  patented  pavement  the  ability  to  construct  which  is 
possessed  or  controlled  by  one  person,  it  is  held  that  a  con- 
tract therefor  is  not  within  the  meaning  or  spirit  of  the  act 
requiring  competition,  and  that  a  construction  should  not  be 
given  to  the  statute  which  will  prohibit  the  city  from  enjoy- 
ing the  benefits  of  modern  inventions  in  street  paving.    The 
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cases  denying  the  right  of  the  municipality  to  require,  by 
ordinance,  the  construction  of  some  particular  patented  pave- 
ment possessed  or  controlled  by  one  person  alone,  hold  that 
the  selection  of  such  pavement  by  the  municipality  prevents 
or  restricts  competition  in  the  awarding  of  the  contract  for 
the  improvement,  and  that,  inasmuch  as  the  statute  pre- 
scribes a  mode  to  be  followed  in  the  letting  of  such  contracts, 
which  necessarily  implies  competition,  any  contract  to  which 
that  mode  cannot  be  beneficially  applied  is  prohibited. 

Thus,  in  Nicholson  Paving  Co,  v.  Painter,  supra,  it  is 
said:  "The  power  to  pave  is  the  power  to  contract  for  a 
pavement,  and  the  power  to  contract  is  limited  by  the  mode 
in  which  the  contract  is  to  be  let,  and  no  contract  can  be 
made  to  which  that  mode  cannot  be  beneficially  and  in  good 
faith  applied;"  and  it  was  there  held,  under  a  statute  re- 
quiring contracts  to  be  let  to  the  lowest  bidder,  that  the 
municipality  was  prohibited  from  contracting  for  the  con- 
struction of  a  patented  pavement  because  there  could  be  no 
beneficial  competition  as  to  it. 

In  Barber  Asphalt  Paving  Co.  v.  Gogreve,  supra,  it  is 
said  that  there  can  be  no  practical  competition  for  a  patented 
pavement  as  required  by  a  statute  providing  that  contracts 
shall  be  let  by  bids  to  the  lowest  responsible  bidder. 

In  State  v.  City  of  Elizabeth,  supra,  it  was  decided  that 
a  statute  requiring  all  contracts  for  doing  work  or  furnish- 
ing material  for  any  improvement  under  the  act,  to  be  ad- 
vertised and  let  to  the  lowest  bidder,. contemplates  the  public 
advantage  of  an  open,  free  competition  in  doing  work  and 
furnishing  materials  for  all  public  improvements,  which  is 
inconsistent  with  the  exclusive  right  to  sell  patented  articles 
previously  selected  and  alone  acceptable. 

A  recent  case  upon  this  subject  is  that  of  Mofiaghan  v. 
City  of  Indianapolis,  supra,  in  which  the  court  said :  "The 
statute  does  not  expressly  exclude  patented  pavements ;  but 
if  the  use  of  a  patented  pavement  wholly  nullifies  the  provi- 
sion for  competitive  bidding  it  is  impliedly  excluded.    If  the 
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patented  pavement  cannot  be  used  without  disregarding  the 
provision  for  competitive  bidding  its  use  is  as  clearly  prohib- 
ited as  it  would  have  been  had  the  statute  so  stated.  It  cannot 
be  said  that  this  construction  is  importing  a  new  term  into 
the  statute ;  that  it  reads  into  the  statute  an  additional  provi- 
sion to  the  effect  that  a  street  shall  not  be  improved  with  a 
patented  pavement.  Such  a  construction  does  impliedly  ex- 
clude a  patented  article,  not  because  it  is  a  patent,  but  because 
of  conditions  necessarily  created  and  existing  under  which 
competitive  bidding  could  not  be  had.  The  effect  of  the  con- 
struction that  should  obtain  is,  that  these  conditions  cannot 
be  permitted  if  they  result  in  nullifying  a  positive  statutory 
provision  inserted  for  the  protection  and  security  of  the  prop- 
erty holder." 

It  is  thus  evident  that  the  conclusion  reached  by  those 
courts  which  deny  the  authority  of  a  municipality  to  provide 
for  the  construction  of  a  patented  pavement  which  does  not 
permit  of  competition  or  in  which  competition  is  restricted, 
results  from  a  strict  construction  of  that  provision  of  the 
statute  requiring  contracts  for  such  improvements  to  be  let  to 
the  lowest  responsible  bidder,  and  that  a  contrary  conclusion 
must  be  reached  by  a  liberal  construction  of  that  statute. 

It  has  been  heretofore  decided  by  this  court  that  our  stat- 
ute on  local  improvements,  delegating,  as  it  does,  to  munici- 
palities the  power  to  levy  special  assessments  to  pay  for  public 
improvements,  is  to  be  strictly  construed,  and  that  where  the 
statute  provides  a  particular  mode  for  the  exercise  of  such 
power  that  mode  must  be  pursued,  and  no  other  can  be  sub- 
stituted for  it  by  the  officers  who  undertake  to  exercise  it. 
Clarke  v.  City  of  Chicago,  185  111.  354;  Kilgallen  v.  City  of 
Chicago,  206  id.  557. 

We  are  of  the  opinion,  therefore,  that  a  patented  mate- 
rial which  can  be  obtained  or  purchased  from  but  one  person, 
firm  or  corporation  may  not,  in  this  State,  be  lawfully  pre- 
scribed by  an  ordinance  providing  for  the  construction  of  an 
improvement  by  special  assessment,  not,  however,  because 
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the  article  is  patented,  but  for  the  reason  that  if  it  is  so  pre- 
scribed, competition,  so  far  as  furnishing  that  material  is 
concerned,  must  be,  and  is,  entirely  absent.  It  follows  that 
the  written  proposition  made  by  Warren  Brothers  Company 
is  without  significance.  That  was  simply  an  agreement  by 
which  that  company  bound  itself  to  furnish  the  material  to 
any  contractor  bidding  on  this  work  at  a  fixed  price.  That 
offer  does  not  obviate  the  objection  that  under  the  ordinance 
there  could  be  no  competition  in  supplying  the  bitulithic 
wearing  surface. 

Section  ii6a  of  chapter  24,  Kurd's  Revised  Statutes  of 
1905,  provides : 

"All  contracts  for  the  making  of  any  public  improve- 
ment, to  be  paid  for  in  whole  or  in  part  by  a  special  assess- 
ment, and  any  work  or  other  public  improvement,  when  the 
expense  thereof  shall  exceed  $500,  shall  be  let  to  the  lowest 
responsible  bidder,  in  the  manner  to  be  prescribed  by  ordi- 
nance— such  contracts  to  be  approved  by  the  mayor  or  presi- 
dent of  the  board  of  trustees :  Provided,  hozvezfcr,  any  such 
contract  may  be  entered  into  by  the  proper  officer  without 
advertising  for  bids,  and  without  such  approval,  by  a  vote  of 
two-thirds  of  all  the  aldermen  or  trustees  elected." 

It  is  contended,  upon  the  authority  of  City  of  Chicago  v. 
Hanrcddy,  211  111.  24,  that  under  this  section  the  city  coun- 
cil may,  by  a  two-thirds  vote,  authorize  the  proper  officer  to 
enter  into  a  contract  for  the  construction  of  an  improvement 
of  the  character  under  consideration  without  competitive 
bidding.  As  it  does  not  appear  that  such  action  as  is  contem- 
plated by  the  proviso  above  quoted  was  taken  by  the  city 
council  we  deem  it  unnecessary  to  discuss  the  questions 
raised  by  this  contention  of  the  city. 

The  judgment  of  the  county  court  will  be  reversed. 

Judgment  reversed, 

Mr.  Justice  Carter  took  no  part  in  the  decision  of  this 
case. 
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Chari.es  W.  Russell  et  al. 

V. 

Della  R.  Mitchell  ei  al. 

Opinion  filed  October  ^j,  ipo6 — Rehearing  denied  Dec.  6,  ipo6. 

1.  Deeds— w/iaf  does  not  show  delivery  of  deed.  Delivery  of  a 
deed  is  not  shown  by  the  testimony  of  the  notary  public  who  drew 
it  that  the  deed  was  delivered  by  the  grantor  to  the  grantee,  where 
his  testimony  is  not  based  upon  any  distinct  recollection  of  the 
transaction,  which  had  taken  place  seventeen  years  before,  but  only 
upon  his  rule  and  habit  to  require  grantors  to  deliver  deeds  to  the 
grantees. 

2.  Same — there  cannot  be  partial  delivery  of  a  deed.  To  con- 
stitute valid  delivery  of  a  deed  the  grantor  must  absolutely  divest 
himself  of  all  control  over  the  same,  and  if  he  retains  any  custody 
or  control  over  it,  or  if  it  is  not  actually  delivered  but  is  to  become 
effective  upon  the  grantor's  death,  there  is  no  valid  delivery. 

3.  Same — zvhen  a  deed  is  not  delivered.  Evidence  that  a  deed 
from  wife  to  husband  was  among  his  papers  at  the  bank  before  her 
death  and  that  he  recorded  it  after  her  death  does  not  show  a  valid 
delivery,  as  against  evidence  that  after  the  execution  of  the  deed 
the  wife  kept  the  property  insured  in  her  own  name  and  borrowed 
money  upon  applications  which  she  signed  as  owner,  and  that  the 
husband  made  declarations  to  the  effect  that  if  his  wife  died  first 
he  was  to  have  the  property  but  if  he  died  first  the  title  would  re- 
main in  her. 

Appeal  from  the  Circuit  Court  of  Wabash  county;  the 
Hon.  P.  A.  Pearce,  Judge,  presiding. 

At  the  April  term,  1905,  of  the  circuit  court  of  Wabash 
county  the  appellants,  Charles  W.  Russell  and  Stewart  L. 
Russell,  filed  their  bill  against  the  appellees,  Della  R.  Mit- 
chell and  John  M.  Mitchell,  in  v^hich  they  alleged  that  Fan- 
nie Russell,  the  mother  of  appellants  and  of  appellee  Della 
R.  Mitchell,  died  intestate  March  i,  1901,  the  owner  of  in- 
lot  205  and  part  of  in-lots  Nos.  158  and  160,  designated  on 
a  plat  of  the  subdivision  of  said  in-lots  Nos.  158  and  160  as 
lot  I  in  Mt.  Carmel,  Illinois,  leaving  her  surviving  the  corn- 
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plainants,  Charles  W.  Russell  and  Stewart  L.  Russell,  and 
the  defendant  Delia  R.  Mitchell,  her  only  children,  and 
Charles  R.  Russell,  her  husband,  her  only  heirs-at-law ;  that 
Charles  R.  Russell  departed  this  life  intestate  November  28, 
1904,  the  owner  in  fee  of  a  part  of  in-lots  158  and  160,  be- 
ing a  strip  ten  feet  and  six  and  one-half  inches  in  width, 
fronting  on  Market  street  and  extending  westerly  186  feet 
to  the  alley,  in  said  Mt.  Carmel.  It  is  alleged  that  on  Feb- 
ruary I,  1888,  Fannie  Russell  and  Charles  R.  Russell  signed 
and  acknowledged  a  deed  purporting  to  convey  the  real  es- 
tate first  above  described  and  belonging  to  the  said  Fannie, 
to  John  M.  Mitchell,  and  he,  with  his  wife,  Delia  R.  Mit- 
chell, thereupon  signed  and  acknowledged  a  deed  purport- 
ing to  convey  said  real  estate  to  Charles  R.  Russell,  but  said 
deeds  were  both  made  without  consideration,  the  said  Mit- 
chell acting  as  a  medium  to  pass  title  thereto,  and  that  the 
execution  of  the  said  deeds  constituted  a  single  transaction, 
was  colorable  only,  and  testamentary  in  character;  that 
said  deeds  were  not  delivered  to  the  grantees  therein  named 
but  remained  in  the  possession  of  the  said  Fannie  Russell  to 
the  time  of  her  death,  and  after  her  death  the  said  Charles 
R.  Russell  found  said  deeds  among  the  effects  of  the  said 
Fannie  Russell  and  on  April  17,  1901,  had  them  recorded, 
and  they  thereupon  became  a  cloud  upon  the  title  of  her 
heirs  to  the  property;  also,  that  on  May  24,  1904,  Charles 
R.  Russell  executed  and  acknowledged  an  instrument  in 
writing  without  consideration  and  of  a  testamentary  charac- 
ter, which,  among  other  things,  purported  to  convey  all  of 
the  real  estate  above  described  to  Delia  R.  Mitchell,  which 
by  its  terms  burdened  her  with  a  payment  of  certain  sums  of 
money  for  the  education  of  his  grandchildren  and  for  the 
payment  of  other  sums  for  charitable  purposes,  which  in- 
strument was  not  delivered  to  nor  accepted  by  the  said  Delia 
R.  Mitchell  in  the  lifetime  of  the  said  Charles  R.  Mitchell 
with  the  intention  of  passing  title  thereby,  but  was  retained 
by  the  said  Charles  R.  Russell  until  his  death,  after  which 
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the  said  John  M.  Mitchell  wrongfully  obtained  possession 
of  the  same  and  had  it  recorded,  and  thereupon  it  became  a 
cloud  upon  the  title  to  said  real  estate.  The  prayer  was 
that  the  deeds  of  February  i,  1888,  and  of  May  24,  1904, 
be  each  set  aside  and  declared  null  and  void,  as  clouds  upon 
the  title  to  said  real  estate,  and  that  the  same  be  partitioned 
equally  between  complainants  and  said  Delia  R.  Mitchell. 

The  answer  of  Delia  R.  Mitchell  denied  that  the  deeds 
of  February  i,  1888,  heretofore  referred  to,  were  colorable 
and  without  consideration  and  were  never  delivered,  but 
alleged  that  after  their  execution  the  said  Charles  R.  Russell 
entered  into  the  possession  and  control  of  the  real  estate 
therein  described  and  so  remained  under  claim  of  owner- 
ship until  May  24,  1904,  on  which  date  he  executed  the 
deed  to  her;  that  he  leased  the  premises,  collected  all  rents, 
paid  all  taxes,  kept  the  buildings  insured  and  in  repair, 
expended  large  sums  of  money  in  improvements,  and  that 
upon  his  death  she  became  the  owner  in  fee  of  all  of  said 
premises  by  virtue  of  the  deed  of  May  24,  1904,  and  that 
complainants  have  no  title  therein. 

Upon  a  hearing  in  open  court  before  the  chancellor  the 
bill  was  dismissed  for  want  of  equity,  to  reverse  which  this 
appeal  has  been  prosecuted. 

S.  Z.  Landes,  E.  B.  Green,  and  M.  H.  Mundy,  for  ap- 
pellants. 

C.  S.  Conger,  P.  J.  Kolb,  and  George  P.  Ramsey,  for 
appellees. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court. 

Disposing  of  the  questions  affecting  the  title  to  the  prop- 
erty described  in  the  deeds  of  February  i,  1888,  there  is  no 
controversy  as  to  the  title  up  to  that  time  being  in  Fannie 
Russell.  Upon  that  date  the  deeds  mentioned  in  the  bill 
were  signed  and  acknowledged,  but  whether  the  convey- 
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ances  were  completed  by  delivery  or  only  intended  by  the 
parties  to  become  effective  in  the  future  is  the  principal 
question  in  controversy.  It  is  not  claimed  that  there  was 
any  money  consideration  for  either  of  the  said  deeds.  The 
transaction  was  only  between  the  wife,  Fannie,  and  her  hus- 
band, Charles  R.  Russell,  and  she  intended  by  it  to  either 
transfer  the  absolute  ownership  of  the  property  from  her  to 
him,  as  claimed  by  appellees,  or  to  so  arrange  the  title  that 
the  property  would  go  to  Charles  R.  Russell  if  he  survived 
his  wife  or  remain  in  her  if  she  survived  him,  as  earnestly 
insisted  by  appellants. 

The  complainants  below,  in  support  of  the  allegations  of 
their  bill  as  to  these  deeds,  prove  that  after  they  were  signpd 
and  acknowledged  the  premises  were  repeatedly  insured  in 
the  name  of  Fannie  Russell  as  owner,  and  the  agent  of  the 
insurance  company  was  notified  by  Charles  R.  Russell  to 
make  the  policies  payable  to  his  wife  as  she  was  the  owner, 
and  immediately  upon  her  death  he  went  to  the  agent  and 
notified  him  that  in  the  future  the  premises  must  be  insured 
in  his  name,  as  he  then  had  the  title,  and  that  thereafter  his 
directions  were  complied  with.  The  evidence  also  shows 
that  on  August  9,  1900,  shortly  prior  to  the  death  of  Fannie 
Russell,  a  loan  was  obtained  on  the  same  property  through 
one  Thomas  C.  Day,  of  Indianapolis,  to  obtain  which  it 
was  necessary  for  the  owner  to  make  a  written  application 
and  swear  to  the  truth  of  the  statements  therein  made.  In 
the  application  Fannie  Russell  stated  that  she  was  in  peace- 
able possession  of  the  premises  at  the  time  of  the  application 
and  that  her  title  thereto  had  never  been  questioned ;  that 
there  were  no  judgments  against  the  premises  nor  suits 
pending  which  were  a  lien  upon  her  title;  that  there  were 
no  unrecorded  deeds  or  mortgages  outstanding  and  that  she 
was  the  absolute  owner  of  the  property.  From  the  date  of 
the  deeds  until  the  date  of  her  death  various  other  loans 
were  obtained,  in  which  it  appears  that  she  was  the  owner 
of  the  premises. 
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There  is  also  evidence  in  the  record  tending  very  strongly 
to  support  the  contention  that  at  the  date  of  the  execution 
of  the  deeds  it  was  not  the  intention  of  the  parties  to  transfer 
the  title  to  Charles  R.  Russell,  but  merely  to  place  it  in  such 
a  condition  that  in  case  of  the  death  of  either  of  the  parties 
it  would  be  in  the  survivor.  Charles  R.  Russell  himself  told 
various  witnesses,  in  substance,  that  it  was  the  understand- 
ing between  himself  and  wife  that  the  title  to  the  property 
was  in  such  a  condition  that  if  she  died  first  he  would  get 
the  proi^erty  and  if  he  died  first  the  title  would  remain  in 
her.  Both  of  the  complainants  below  testified  that  he  so 
stated  to  them  after  the  death  of  their  mother.  No  question 
seems  to  be  raised  as  to  the  competency  of  their  testimony, 
and  witnesses  on  both  sides  who  were  parties  to  the  suit 
were  permitted  to  testify  in  their  own  behalf  to  acts  and 
conversations  which  took  place  after  the  death  of  Mrs.  Rus- 
sell. But  independently  of  the  testimony  of  complainants, 
the  same  facts  were  proved  by  other  competent  and  disinter- 
ested witnesses.  Nora  Ililbert  testified  that  not  long  before 
the  death  of  Mrs.  Russell  she  heard  several  conversations 
between  her  and  her  husband  about  the  property  in  question, 
in  which  he  said  if  he  died  first  the  property  was  to  go  to 
Mrs.  Russell  and  if  she  died  first  it  was  to  go  to  him.  This 
testimony  is  consistent  with  the  fact  that  the  deeds  were  not 
recorded  until  after  the  death  of  Mrs.  Russell. 

The  only  direct  evidence  offered  by  the  defendants  be- 
low as  to  an  actual  delivery  of  the  deeds  in  question  was 
that  of  Robert  Bell,  the  notary  public  who  took  the  acknowl- 
edgment. At  the  time  Judge  Bell  testified  he  was  seventy- 
six  years  of  age,  and  more  than  seventeen  years  had  elapsed 
since  he  drew  the  deeds  and  acknowledgments.  He  testified 
that  the  deeds  were  drawn  by  him  for  the  purpose  of  placing 
the  title  in  Charles  R,  Russell ;  that  after  they  had  been 
signed  and  acknowledged  he  required  Fannie  Russell  and 
Charles  R.  Russell  to  deliver  the  first  one  to  John  M.  Mit- 
chell, and  he  then  required  John  M.  Mitchell  and  Delia  R. 
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Mitchell  to  deliver  the  second  one  to  Charles  R.  Russell. 
But  he  also  testified  that  he  had  no  positive  or  distinct  recol- 
lection of  just  where  the  delivery  was  made,  who  was  present 
at  the  time  or  any  of  the  facts  or  circumstances  surrounding 
the  transaction,  and  that  he  based  his  recollection  as  to  the 
delivery  of  the  deeds  upon  his  inflexible  rule  and  habit,  when 
called  upon  to  transfer  title,  to  require  the  grantor  to  deliver 
the  deed  to  the  grantee.  This  testimony,  considered  as  a 
whole,  has  no  probative  force  as  to  the  delivery  of  the  deeds 
or  any  other  fact  connected  with  the  transaction.  To  say 
that  Judge  Bell's  testimony  tends  to  prove  the  delivery  of 
the  deeds  because  it  was  his  uniform  habit  to  require  a  de- 
livery would  be  to  raise  a  purely  collateral  issue.  Whether 
he  did  so  on  this  occasion  he  does  not  pretend  to  state,  and 
his  testimony,  for  that  reason,  was  wholly  irrelevant  and  im- 
material. There  is  therefore  no  direct  evidence  tending  to 
prove  the  delivery  of  said  deeds  at  or  after  the  time  of  their 
execution.  Nor  is  there  any  proof  as  to  where  they  were, 
or  who  had  the  possession  of  them  from  the  time  of  their 
execution  to  the  death  of  Mrs.  Russell.  At  the  time  of  her 
death  they  were  in  the  American  National  Bank  with  some 
papers  belonging  to  Charles  R.  Russell,  but  when  they  were 
put  there  does  not  appear.  John  M.  Mitchell,  the  husband 
of  the  defendant  Delia  R.  Mitchell  and  president  of  the 
American  National  Bank,  testified  that  after  the  death  of 
Mrs.  Russell,  Charles  R.  Russell  called  for  papers  kept  in  the 
bank  which  belonged  to  him,  among  which  were  these  deeds, 
saying  that  he  wanted  to  have  his  deeds  recorded,  and  in 
about  ten  days  he  returned  them,  with  an  endorsement  show- 
ing that  they  had  been  filed  for  record.  There  is  also  evi- 
dence to  the  eflfect  that  after  the  execution  of  the  deeds 
Charles  R.  Russell,  the  husband,  paid  the  taxes  and  made 
valuable  improvements  on  the  property,  collected  the  rents 
and  exercised  other  acts  of  ownership  over  the  property. 
From  the  foregoing  facts  an  inference  might  be  drawn  that 
the  deeds  were  delivered,  but  the  fact  that  he  was  the  hus- 
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band  of  Fannie  Russell  and  the  known  manner  in  which 
husbands  often  treat  the  papers  and  property  of  their  wives, 
there  being  nothing  to  show  that  he  claimed  the  property  or 
possession  of  the  deeds  adversely  to  her,  greatly  weakens 
the  force  of  any  such  inference  if  it  does  not  wholly  de- 
stroy it. 

The  testimony  upon  the  hearing  was  taken  without  a 
reference  to  the  master,  but  a  considerable  part  of  it  was  by 
deposition.  Recognizing  the  rule  that  the  findings  of  the 
chancellor  should  not  be  disturbed  by  a  court  of  review  un- 
less the  weight  of  the  testimony  is  manifestly  against  such 
findings,  and  that  due  weight  should  always  be  given  to  the 
fact  that  the  court,  who  saw  the  witnesses  and  heard  them 
testify,  could  better  judge  of  the  weight  to  be  given  to  their 
evidence  than  can  this  court  upon  an  examination  of  the 
printed  evidence  alone,  still  we  feel  constrained  to  hold  that 
the  clear  preponderance  of  the  testimony  in  this  record  proves 
that  the  deeds  were  never  delivered,  and  that  the  parties 
at  the  time  of  their  execution  did  not  intend  that  the  title 
should  absolutely  and  irrevocably  pass  from  Fannie  Russell 
to  Charles  R.  Russell.  In  order  to  constitute  a  valid  delivery 
of  a  deed  of  conveyance  the  grantor  must  absolutely  divest 
himself  of  any  control  over  the  same,  and  if  he  or  she  re- 
tains any  custody  or  control  over  it,  or  if  it  is  not  actually 
delivered  but  is  to  become  effective  only  upon  certain  contin- 
gencies, tliere  is  no  valid  delivery.  The  delivery  must  be 
unconditional  unless  in  escrow.  Thus,  there  is  no  delivery 
where  there  is  a  reservation  of  control.  Nor  can  there  be  a 
partial  delivery.  (Otis  v.  Spencer,  102  111.  622;  Stinson  v. 
Anderson,  96  id.  373.)  If  there  is  an  actual,  unconditional 
delivery  to  the  grantee  the  title  passes,  even  though  there 
may  be  an  understanding  between  the  parties  that  a  condi- 
tion or  conditions  shall  attach, — and  this,  for  the  reason  that 
there  cannot  be  a  delivery  to  the  grantee  as  an  escrow.  The 
law  applicable  to  the  facts  of  this  and  every  other  case  where 
the  question  of  the  delivery  of  a  deed  of  conveyance  is  in 
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issue  is  concisely  stated  in  Oliver  v.  Oliver,  149  111.  542,  as 
follows  (p.  547)  :  "The  fact  that  a  grantee  in  a  deed  may, 
after  the  execution  of  the  instrument,  take  it  into  his  hands 
does  not,  of  itself,  establish  a  delivery.  Nor  would  the  fact 
that  a  deed  was  taken  by  the  grantee  from  the  custody  or 
possession  of  the  grantor  after  its  execution  constitute  a 
delivery.  No  particular  form  is  necessary  to  constitute  a 
valid  delivery.  It  may  be  by  acts  without  words,  or  by 
words  without  acts,  or  by  both.  Anything  which  clearly 
manifests  the  intention  of  the  grantor,  and  the  person  to 
whom  it  is  delivered,  that  the  deed  shall  presently  become 
operative  and  effectual^ — ^that  the  grantor  loses  all  control 
over  it  and  that  by  it  the  grantee  is  to  become  possessed  of 
the  estate, — constitutes  a  sufficient  delivery." 

Our  consideration  of  the  testimony  in  this  record  as  to 
the  validity  of  the  deeds  of  February  i,  1888,  and  of  the 
extended  arguments  of  counsel  for  the  respective  parties, 
has  led  us  to  the  conclusion  that  those  deeds  were  never 
actually  delivered  and  were  not  intended  by  the  parties  as 
present  conveyances  of  the  title,  but  they  were,  as  before 
said,  intended  to  serve  the  purpose  of  vesting  the  title  upon 
the  death  of  Mrs.  Fannie  Russell,  and  that  during  her  life- 
time it  was  intended  that  the  title  should  remain  in  her. 
She  declared  in  the  most  solemn  manner  that  she  was  the 
owner  of  the  property  only  a  short  time  prior  to  her  decease, 
and  the  fact  that  her  husband  exercised  control  over  the 
property  was  not  inconsistent  with  her  ownership.  They 
doubtless  understood  that  they  had  a  mutual  interest  in  tak- 
ing care  of  and  preserving  the  property,  with  the  intention 
that  the  title  should  remain  or  become  vested  in  the  survivor. 
However  honestly  they  may  have  intended  these  deeds  of 
conveyance  to  take  effect  upon  the  death  of  Mrs.  Russell, 
the  law  is  too  well  settled  to  justify  the  citation  of  author- 
ities that  the  title  could  not  be  conveyed  in  that  manner. 

As  to  the  validity  of  the  deed  of  May  24,  1904,  by 
Charles  R.  Russell  to  Delia  R.  Mitchell,  from  what  has  been 
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already  said  it  was  ineffectual  to  pass  the  title  to  the  lots 
described  in  the  deeds  of  February  i,  1888,  for  the  reason 
the  title  to  that  property  never  vested  in  Charles  R.  Rus- 
sell. But  as  to  the  strip  of  ground  ten  feet  and  six  and  one- 
half  inches  in  width,  also  described  in  that  deed,  a  different 
question  is  presented.  As  to  the  execution  and  acknowledg- 
ment of  that  deed  there  is  no  controversy,  but  complainants 
contend  that  it  was  never  delivered,  but  was  placed  in  the 
hands  of  John  Mitchell,  the  husband  of  Delia  R.  Mitchell, 
to  be  delivered  to  her,  provided  Charles  R.  Russell  did  not 
change  his  mind  as  to  the  disposition  he  desired  to  finally 
make  of  his  property.  They  introduced  a  number  of  wit- 
nesses who  testified  to  conversations  with  Mr.  Russell  after 
the  execution  of  that  deed,  in  which  he  stated  that  he  had 
still  control  over  his  property  and  spoke  of  the  deed  as  a 
will.  He  seems  to  have  made  these  statements  to  several 
witnesses.  Mathias  S.  Metzger  testified  that  he  was  mayor 
of  Mt.  Carmel  and  knew  Charles  R.  Russell  in  his  lifetime ; 
"about  four  weeks  before  he  died  he  told  me  he  had  control 
of  his  property  and  had  a  right  to  change  it  whenever  he 
wanted  to."  Mrs.  Mary  Parkinson  also  testified :  "I  knew 
C.  R.  Russell  in  his  lifetime ;  he  told  me  in  August  before 
he  died  in  November  that  he  had  made  his  will  in  favor  of 
Mrs.  Mitchell ;  I  replied  that  I  did  not  think  that  he  treated 
his  boys  right;  he  said  he  had  the  control  during  his  life- 
time, and  if  the  boys  did  to  please  him  he  might  change  it, 
and  he  hoped  to  do  so;  his  property  was  in  such  condition 
that  he  could  do  what  he  pleased  with  it ;  Mrs.  Fannie  Rus- 
sell, his  wife,  was  my  cousin."  Justice  Reel  also  stated :  "I 
knew  C.  R.  Russell  all  my  life ;  speaking  about  the  posses- 
sion of  his  property,  the  last  time  I  talked  to  him,  he  asked 
me  about  the  settlement  of  the  estate  I  was  interested  in,  and 
said  he  had  made  some  papers  but  they  were  not  satisfactory, 
and  he  had  them  so  he  could  change  them  at  any  moment; 
that  he  had  the  right  use  of  his  mind."  As  against  this  and 
other  like  testimony  there  is  positive  evidence  of  not  only 
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John  M.  Mitchell  but  of  several  other  disinterested  wit- 
nesses of  whose  competency  there  can  be  no  question,  to  the 
eflfect  that  about  eleven  o'clock  in  the  forenoon  of  the  day 
the  deed  bears  date  C.  R.  Russell  came  into  the  American 
National  Bank  and  said  to  Mr.  Mitchell :  "John,  I  have  the 
deed  made  out  to  Mrs.  Mitchell;  I  fixed  my  property  the 
way  I  wanted  it;  I  made  the  deed  to  Mrs.  Mitchell."  And 
that  Mitchell  replied :  "Are  you  sure  you  have  it  the  way 
you  want  it?  If  not,  I  will  put  it  in  the  safe  and  you  can 
think  about  it  a  few  days."  Mr.  Russell  replied:  "It  is 
the  way  I  want  it ;  take  it  home  and  give  it  to  Delia  when 
you  go  to  dinner ;  mark  on  the  deed  the  day  it  is  delivered." 
Mitchell  thereupon  wrote  upon  the  back  of  the  deed  the 
words,  "Delivered  May  24,  1904."  It  also  appears  that 
when  Mitchell  went  to  dinner  he  put  the  deed  in  his  pocket 
and  took  it  with  him,  and  it  was  afterwards  placed  among 
his  private  papers.  The  defendants  also  introduced  evidence 
of  conversations  by  Charles  R.  Russell  in  which  he  stated 
that  he  had  made  disposition  of  his  property.  As  to  this 
deed  there  is  abundant  direct  evidence  of  its  delivery,  at 
least  to  John  M.  Mitchell  for  the  grantee,  Delia  Mitchell, 
with  circumstances  strongly  tending  to  show  that  it  was 
actually  given  to  her  by  her  husband.  There  was  a  good 
delivery  either  to  the  grantee  herself  or  to  a  third  person  for 
her,  the  grantor  parting  with  all  control  over  the  same.  The 
deed  in  question  is  therefore  valid  as  to  the  strip  therein 
described  but  is  invalid  as  to  the  other  premises. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  will  be  remanded,  with  directions  to  enter  a  decree  of 
partition,  in  conformity  with  the  prayer  of  the  bill,  as  to 
that  portion  of  the  premises  described  in  the  first  mentioned 

Reversed  and  remanded. 


Digitized  by  VjOOQIC 


448  The  People  v.  C.  &  T.  R.  R.  Co.  [223  DL 

Th^  People  ex  rel.  William  H.  Trobaugh,  Collector, 

V. 

The  Chicago  and  Texas  Railroad  Company  et  al. 
Opinion  Hied  October  23,  1906 — Rehearing  denied  Dec,  5,  1906, 

1.  Taxes — municipality's  indebtedness  does  not  preclude  a  levy 
of  taxes.  The  fact  that  a  municipal  corporation  has  incurred  in- 
debtedness up  to  the  full  limit  allowed  by  the  constitution  does  not 
preclude  it  from  levying  taxes  for  any  lawful  corporate  purpose 
within  the  limits  fixed  by  the  laws  governing  such  municipal  corpo- 
ration. 

2.  Same — right  of  school  board  to  levy  tax  to  complete  building. 
If,  after  a  school  district  has  exhausted  its  power  to  borrow  money 
for  the  building  of  a  school  house,  the  building  is  still  incomplete,  it 
may  levy  up  to  the  statutory  limit  for  building  purposes,  and  con- 
tinue to  do  so  from  year  to  year  until  a  sufficient  amount  is  raised 
to  complete  the  building. 

Appeal  from  the  County  Court  of  Jackson  county ;  the 
Hon.  W.  F.  Ellis,  Judge,  presiding. 

John  Venable,  State's  Attorney,  (W.  A.  Schwartz, 
and  HosEA  V.  FerrELL,  of  counsel,)  for  appellant. 

W.  W.  Barr,  and  F.  M.  Youngblood,  (J.  M.  Dickin- 
son, of  counsel,)  for  appellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

The  county  court  of  Jackson  county  sustained  the  ob- 
jections of  the  Chicago  and  Texas  Railroad  Company,  the 
St.  Louis,  Alton  and  Terre  Haute  Railroad  Company  and 
the  Illinois  Central  Railroad  Company  to  certain  taxes  lev- 
ied by  the  board  of  education  of  the  city  of  Carbondale  and 
denied  judgment  therefor,  which  was  duly  excepted  to  by 
the  People,  and  this  appeal  brings  the  action  of  the  coimty 
court  up  for  review  in  this  court. 
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In  April,  1904,  at  an  election  called  and  held  for  that 
purpose,  a  majority  of  the  votes  cast  were  in  favor  of  a 
proposition  to  build  a  new  school  house  in  said  district, 
which  was  to  cost  not  less  than  $17,000.  On  the  7th  of  May 
following,  a  proposition  to  authorize  the  issuance  of  $17,000 
in  bonds  to  be  used  in  the  building  of  a  school  house  was 
voted  upon  at  an  election  called  for  that  purpose,  and  the  re- 
sult was  a  majority  favorable  to  the  proposition.  In  accord- 
ance with  this  vote,  on  the  7th  of  July,  1904,  the  board  of 
education  passed  a  resolution  authorizing  the  issue  of  bonds 
for  $17,000  in  denominations  of  $1000  each,  maturing  as 
follows :  $1000  in  1907  and  $2000  each  year  thereafter,  up 
to  and  including  191 5,  said  bonds  to  bear  interest  at  the  rate 
of  five  per  cent  from  July  i,  1904.  The  resolution  adopted 
also  provided  for  an  annual  levy  of  taxes  upon  the  property 
of  the  district  in  sufficient  amount  to  meet  the  accruing  inter- 
est and  the  principal  of  said  bonds  as  they  matured.  On  July 
29,  1904,  the  board  of  education  met  and  authorized  the 
clerk  and  president  to  sign  and  deliver  the  bonds  to  the  treas- 
urer for  registration.  The  bonds  were  duly  registered  and 
afterwards  delivered  to  the  purchasers  and  the  proceeds  ap- 
plied toward  the  building  of  the  new  school  house.  A  copy 
of  this  resolution  was  duly  filed  with  the  county  clerk  of 
Jackson  county,  and  by  virtue  of  the  authority  therein  con- 
tained he  extended  $850  in  taxes  against  the  property  in 
district  95  to  meet  the  interest  on  the  $17,000  that  would 
become  due  on  July  i,  1905.  On  July  26,  1904,  the  board 
of  education  filed  the  following  certificate  with  the  county 
clerk:  "We  hereby  certify  that  we  require  the  sum  of 
$8500,  to  be  levied  as  a  special  tax  for  school  purposes,  and 
$8500  for  building  purposes,  on  the  taxable  property  of 
our  district,  for  the  year  A.  D.  1904."  This  certificate  was 
duly  signed  by  all  the  members  of  the  board.  Under  the 
authority  of  this  certificate  the  county  clerk  extended  taxes 
at  the  rate  of  $2.15  for  school  purposes  and  $2.15  for 
building  purposes, — a  total  rate  of  $4.30  on  all  the  taxable 
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property  of  the  district.  The  objectors  paid  all  the  taxes 
levied  against  their  property  for  school  purposes  and  a  por- 
tion of  the  taxes  levied  for  building  purposes.  That  por- 
tion of  the  building  tax  paid  was  at  a  rate  sufficient  to  raise 
the  $850  to  meet  the  interest  due  July  i,  1905.  This  rate 
which  objectors  paid  was  thirty  cents  on  each  $100  of  the 
assessed  value  of  objectors'  property.  As  to  the  remaining 
$1.85  on  each  $100  valuation  levied  for  building  purposes 
the  objectors  claim  that  the  same  is  illegal  and  void,  because, 
first,  there  was  no  proper  levy  of  any  of  the  said  taxes  made 
by  any  or  either  of  the  proper  authorities  whose  duty  it 
is  to  levy  school  district  taxes,  as  required  by  law ;  and  sec- 
ond, that  the  $17,000  of  bonded  indebtedness  was  equal  to 
five  per  cent  of  the  assessed  value  of  the  property  in  said  dis- 
trict, and  that  therefore  any  additional  levy  for  building  pur- 
poses is  unconstitutional  and  the  le\y  for  that  reason  is  void. 

With  respect  to  the  first  objection  above  made  to  the  va- 
lidity of  this  tax,  counsel  for  appellees  have  failed  to  point 
out  any  objection  to  the  form  of  the  certificate  made  by  the 
board  of  education  or  to  the  manner  in  which  the  county 
clerk  extended  said  taxes  by  virtue  of  said  certificate,  and 
since  the  officers  charged  with  the  duty  of  levying  and  ex- 
tending these  taxes  seem  to  have  exercised  unusual  care  so 
far  as  the  formal  observance  of  the  statute  is  concerned,  it  is 
clear  that  there  is  nothing  in  this  objection,  and  that  the 
same  should  have  been  overruled. 

The  main  contention  of  appellees  is  predicated  upon  the 
second  objection.  The  section  of  the  constitution  which  is 
relied  on  to  render  this  levy  void  is  section  12  of  article  9, 
and  is  as  follows :  "No  county,  city,  township,  school  dis- 
trict, or  other  municipal  corporation,  shall  be  allowed  to  be- 
come indebted  in  any  manner  or  for  any  purpose,  to  an 
amount,  including  existing  indebtedness,  in  the  aggregate 
exceeding  five  percentum  on  the  value  of  the  taxable  prop- 
erty therein,  to  be  ascertained  by  the  last  assessment  for 
State  and  county  taxes,  previous  to  the  incurring  of  such  in- 
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debtedness."  We  have  held  that  this  section  of  the  constitu- 
tion IS  self-executing,  and  that  it  operates  as  a  limitation 
upon  the  power  of  municipal  corporations  to  contract  debts 
in  excess  of  five  per  cent  of  the  assessed  value  of  their  prop- 
erty as  determined  by  the  last  preceding  assessment  for 
county  and  State  taxes.  City  of  East  St,  Louis  v.  People, 
124  111.  655;  Baltimore  and  Ohio  Southwestern  Railroad 
Co.  V.  People,  195  id.  423. 

We  have  often  had  occasion  to  determine  what  particu- 
lar transactions  amounted  to  "becoming  indebted,"  within 
the  meaning  of  the  clause  of  the  constitution  now  under  con- 
sideration. In  City  of  Springfield  v.  Edwards,  84  111.  626, 
speaking  of  this  clause  in  the  constitution,  we  said  (p.  632)  : 
"The  prohibition  is  against  becoming  indebted, — that  is, 
voluntarily  incurring  a  legal  liability  to  pay,  *w  any  manner 
or  for  any  purpose/  when  a  given  amount  of  indebtedness 
has  previously  been  incurred.  It  could  hardly  be  probable 
that  any  two  individuals  of  average  intelligence  could  under- 
stand this  language  differently.  It  is  clear  and  precise,  and 
there  is  no  reason  to  believe  the  convention  did  not  intend 
what  the  words  convey.  A  debt  payable  in  the  future  is,  ob- 
viously, no  less  a  debt  than  if  payable  presently ;  and  a  debt 
payable  upon  a  contingency,  as,  upon  the  happening  of  some 
event,  such  as  the  rendering  of  service  or  the  delivery  of 
property,  etc.,  is  some  kind  of  a  debt,  and  therefore  within 
the  prohibition.  If  a  contract  or  undertaking  contemplates, 
in  any  contingency,  a  liability  to  pay,  when  the  contingency 
occurs  the  liability  is  absolute, — the  debt  exists;  and  it 
differs  from  a  present,  unqualified  promise  to  pay,  only  in 
the  manner  by  which  the  indebtedness  was  incurred.  And 
since  the  purpose  of  the  debt  is  expressly  excluded  from  con- 
sideration, it  can  make  no  difference  whether  the  debt  be  for 
necessary  current  expenses  or  for  something  else."  It  was, 
however,  held  in  the  case  from  which  we  make  the  above 
quotation,  that  where  liabilities  are  created  and  appropria- 
tions made  which  are  within  the  limit  of  the  revenue  accru- 
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ing  to  meet  them,  they  are  not  debts  within  the  meaning  of 
the  prohibition  of  the  constitution,  subject  only  to  the  quali- 
fication that  the  tax  must  be  actually  levied,  and  the  issuing 
or  accepting  of  a  warrant  or  order  on  the  treasury  for  its 
payment  must  operate  to  prevent  any  liability  to  accrue  on 
the  contract  against  the  corporation. 

Even  if  it  be  conceded  that  the  $17,000  of  bonded  in- 
debtedness brought  the  school  district's  debts  up  to  the  con- 
stitutional limit,  still  we  fail  to  see  how  the  levying  of  this 
tax  for  building  purposes  can  be  said  to  be  an  addition  to  the 
indebtedness  of  the  district.  The  levying  of  a  tax  by  the 
proper  municipal  authorities  is  not  contracting  municipal  in- 
debtedness. On  the  contrary,  it  is  a  means  provided  by  the 
lavy  by  which  municipal  corporations  can  raise  the  money 
with  which  to  pay  their  debts  and  other  proper  demands 
against  them.  Section  202  of  chapter  122  (Kurd's  Stat. 
1905,  p.  1823,)  provides:  "For  the  purpose  of  establishing 
and  supporting  free  schools  for  not  less  than  six  nor  more 
than  nine  months  in  each  year,  and  defraying  all  the  ex- 
penses of  the  same  of  every  description,  for  the  purpose  of 
repairing  and  improving  school  houses,  of  procuring  furni- 
ture, fuel,  libraries  and  apparatus,  and  for  all  other  neces- 
sary incidental  expenses  in  each  district,  village  or  city, 
anything  in  any  special  charter  to  the  contrary  notwithstand- 
ing, the  directors  of  such  district  and  the  authorities  of  such 
village  or  city  shall  be  authorized  to  levy  a  tax  annually  up- 
on all  the  taxable  property  of  the  district,  village  or  city  not 
to  exceed  two  and  one-half  per  cent  for  educational  and  two 
and  one-half  per  cent  for  building  purposes,  ♦  *  ♦  the 
valuation  to  be  ascertained  by  the  last  assessment  for  State 
and  county  taxes." 

Under  the  above  section  of  the  School  law  the  board  of 
education  of  this  school  district  had  the  power  to  levy  up  to 
the  full  limit  of  two  and  one-half  per  cent  for  building  pur- 
poses, when,  as  in  this  case,  the  building  of  a  new  school 
house  has  been  legally  determined  upon.     It  nowhere  ap- 
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pears  in  the  record  before  us  how  much  the  school  house 
would  probably  cost.  The  only  statement  in  the  record  upon 
that  subject  is  that  the  electors  had  voted  to  build  a  school 
house  to  cost  not  less  than  $17,000,  but  whether  it  would 
cost  more,  and  if  so,  how  much  more,  the  record  does  not 
disclose.  It  is  shown  that  the  walls  of  the  building  were  up 
at  the  time  of  the  hearing  of  these  objections,  and  that  the 
work  had  been  paid  for,  so  far  as  the  same  had  been  com- 
pleted, out  of  the  proceeds  of  the  bonds  and  some  other 
funds  which  were  on  hand,  but  it  nowhere  appears  that  the 
amount  of  money  available  for  this  building,  exclusive  of 
the  $8500,  would  be  sufficient  to  complete  or  pay  for  the 
same.  It  is  testified  to  by  the  clerk  of  the  board  of  education 
that  the  building  purposes  for  which  this  $8500  was  levied 
was  the  new  school  house  which  had  been  authorized  by  vote 
of  the  electors  in  April,  1904,  and  for  which  the  $17,000  in 
bonds  had  been  issued ;  that  there  was  no  other  building  un- 
der contemplation;  and  the  inference  is  very  clear  that  it 
was  for  the  purpose  of  completing  this  building  that  the 
levy  was  made.  If,  after  the  school  district  has  exhausted 
its  ability  to  borrow  money  for  the  purpose  of  building  a 
school  house,  it  is  found  that  the  building  is  still  incomplete, 
there  is  no  doubt  of  the  power  of  the  board  to  levy  up  to  the 
statutory  limit  for  building  purposes,  and  continue  to  do 
this  from  year  to  year  until  a  sufficient  amount  of  revenue  is 
raised  to  complete  the  building.  We  are  of  the  opinion  that 
the  fact  that  a  municipal  corporation  is  indebted  up  to  the 
constitutional  limit  of  five  per  cent  does  not  prevent  such 
municipality  from  levying  taxes  for  any  lawful  corporate 
purpose  within  the  limits  fixed  by  the  laws  governing  such 
municipal  corporations.  To  hold  otherwise  would  be  to 
deprive  all  municipal  corporations  that  were  indebted  up  to 
the  constitutional  limit,  of  the  only  means  provided  by  the 
law  by  which  such  corporations  can  pay  their  debts  or  defray 
their  current  expenses. 
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It  IS  suggested  by  counsel  for  appellees  that  the  real  pur- 
pose of  the  board  of  education  in  making  this  levy  of  $8500 
was  to  equip  the  school  building  with  furniture,  appliances 
and  apparatus  necessary  to  complete  the  building  and  pre- 
pare it  for  the  use  of  the  school.  There  is  no  evidence  in  the 
record  that  there  is  any  intention  to  misappropriate  any 
portion  of  this  levy. 

The  judgment  of  the  county  court  is  reversed  and  the 
cause  is  remanded,  with  directions  to  the  county  court  to 
overrule  the  objections  and  to  enter  judgment  for  the 
amount  of  the  unpaid  taxes. 

Reversed  and  remanded,  with  directions. 


Margaret  Agnes  Ure  et  al. 

V, 

John  F.  Ure  et  al 
Opinion  Med  October  23,  jpo& — Rehearing  denied  Dec.  5,  ipo6. 

1.  Judgments  and  decrees — general  reversal  of  a  decree  abro- 
gates it.  General  reversal  of  a  decree  abrogates  it,  and,  in  effect, 
expunges  it  from  the  records,  and  the  parties  to  the  litigation  are 
restored  to  their  original  rights. 

2.  Same — a  party  to  a  suit  is  presumed  to  know  of  errors  in  the 
record,  A  party  to  a  suit  is  presumed  to  know  of  all  errors  in  the 
record,  and,  in  case  of  general  reversal,  if  he  has  derived  benefit 
from  the  decree  he  must  make  restitution,  if  he  has  sold  property 
thereunder  he  must  account  for  the  proceeds,  and  if  he  has  acquired 
title  under  the  decree  the  title  is  divested. 

3.  Same — innocent  third  parties  may  rely  upon  decree  if  court 
had  jurisdiction.  Third  parties  may  rely  upon  a  judgment  or  de- 
cree if  the  court  had  jurisdiction  to  render  it  both  as  to  the  par- 
ties and  the  subject  matter,  and  interests  acquired  by  them  in  good 
faith  and  in  reliance  upon  the  judgment  or  decree  will  be  protected, 
notwithstanding  subsequent  reversal. 

4.  Same — effect  of  sale  between  parties  to  an  erroneous  decree. 
Upon  general  reversal  of  a  partition  decree,  a  sale  between  parties 
to  the  suit,  covering  property  involved  in  the  partition,  must  be  set 
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aside  and  the  grantor  must  restore  to  the  grantee  the  net  proceeds 
of  the  sale. 

5.  Same — when  one  party  must  account  to  others  for  proceeds 
of  sale,  A  party  to  a  partition  suit  who  sells  the  property  set  off  to 
him  to  innocent  third  persons,  must,  upon  reversal  of  the  partition 
decree,  account  to  the  other  interested  parties  for  the  value  of  the 
property  at  the  time  a  new  partition  is  had,  excluding  any  improve- 
ments which  may  have  been  made  by  the  purchasers.  ^ 

6.  Same — mortgagee  without  notice  is  entitled  to  protection.  A 
third  party  taking  a  mortgage  upon  land  to  which  the  mortgagor 
has  an  apparently  good  title  under  a  partition  decree  is  entitled  to 
protection  as  an  innocent  purchaser,  notwithstanding  the  subse- 
quent reversal  of  the  decree,  if  the  court  had  jurisdiction  of  the 
parties  and  subject  matter,  and  he  is  entitled  to  have  the  mortgage 
satisfied  by  a  sale  of  the  property  covered  by  the  mortgage. 

7.  Courts — probate  court  has  original  jurisdiction  to  appoint  a 
conservator.  Under  the  constitution  and  the  statute  establishing 
probate  courts,  a  probate  court  has  original  jurisdiction  to  declare 
a  person  a  drunkard  and  spendthrift  and  appoint  a  conservator  for 
him,  notwithstanding  the  provision  of  the  statute  that  when  there 
has  been  a  trial  in  the  county  court  of  an  issue  whether  a  person 
is  a  lunatic,  drunkard  or  spendthrift,  the  record  of  the  verdict  and 
judgment  shall  be  certified  to  the  probate  court  and  the  issue  need 
not  be  tried  again. 

8.  Deeds — grantee  of  a  spendthrift  is  not  entitled  to  reimburse- 
ment.  A  deed  made  by  a  person  after  thp  probate  court  has  ad- 
judged him  to  be  a  spendthrift  and  appointed  a  conservator  for  him 
is  void  under  the  statute,  and  the  grantee,  who  is  chargeable  with 
notice  by  the  record,  is  not  entitled  to  re-payment  of  money  ex- 
pended for  taxes,  as  a  condition  precedent  to  setting  aside  the  deed. 

Appeai.  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  JuuAN  W.  Mack,  Judge,  presiding. 

Sherman  C.  Spitzer,  for  appellants : 

Parties  to  an  erroneous  judgment  or  decree  are  presumed 
to  know  of  all  defects  in  the  proceedings.  McJilton  v.  Love, 
13  111.  486;  Wadhams  v.  Gay,  73  id.  415;  Bank  v.  Doane, 
140  id.  193 ;  Powell  v.  Rogers,  105  id.  318 \,Hay  v.  Bennett, 
153  id.  271 ;  Herman  on  Executions,  sec.  328. 

Where  a  decree  is  reversed  and  the  cause  is  remanded 
without  specific  directions,  then,  as  to  all  parties  to  the  rec- 
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ord,  the  decree  is  entirely  abrogated.  It  is,  in  effect,  ex- 
punged from  the  record,  and  the  cause  stands  in  all  respects 
in  the  court  below  in  the  same  condition  that  it  occupied  be- 
fore the  trial,  as  if  no  decree  had  been  entered.  Chickering 
V.  Failes,  29  111.  294;  Cable  v.  Ellis,  120  id.  136;  Mohler 
V.  Wiltbergcr,  74  id.  163;  Railway  Co.  v.  Harvey,  178  id. 
477;  Schumann  v.  Helberg,  62  111.  App.  218. 

As  to  parties  to  the  record,  the  effect  of  a  reversal  with- 
out specific  directions  is  not  only  to  vacate  the  erroneous  de- 
cree, but  also  to  restore  the  parties  to  their  original  rights 
and  to  divest  any  title  acquired  under  such  erroneous  decree, 
unless  it  has  been  purchased  by  a  stranger  without  notice. 
McJilton  V.  Love,  13  111.  486;  Hays  v.  Cassell,  70  id.  669; 
Wadhams  v.  Gay,  73  id.  415;  Powell  v.  Rogers,  105  id. 
318;  Gage  V.  Directors,  106  id.  508;  Bank  v.  Doane,  140 
id.  193;  Hay  v.  Bennett,  153  id.  271 ;  Crawford  v.  Thomp- 
son, 161  id.  161. 

As  to  strangers  to  the  record,  their  rights  and  interests 
acquired  in  good  faith  while  a  decree  is  in  full  force  and  un- 
reversed are  unaffected  by  a  subsequent  reversal  for  error. 
Goudy  V.  Hall,  36  111.  313 ;  Dunning  v.  Bathrick,  41  id.  425 ; 
Guiteau  v.  Wisely,  47  id.  433 ;  Pcaster  v.  Fleming,  56  id. 
457;  Conover  v.  Musgrave,  68  id.  58;  Wadhams  v.  Gay, 
73  id.  415;  Barlow  v.  Stand  ford,  82  id.  298;  H annas  v. 
Hannas,  no  id.  53;  Allison  v.  Drake,  145  id.  500;  Craw- 
ford V.  Thompson,  161  id.  161. 

Castle,  Williams  &  Smith,  (Ben  M.  Smith,  of  coun- 
sel,) for  appellees  John  F.  Ure  and  Sarah  Ure: 

In  the  partition  suit  and  decree  of  1892  John  F.  Ure  took 
title  from  his  mother,  under  the  will,  to  all  his  share  except 
one-fourth  thereof  by  virtue  of  a  former  decree.  His  title 
vested  immediately  upon  her  death.  He  was  entitled  to  one- 
half  of  the  property.  He  received  that,  and  so  had  no  rea- 
son to  complain.  His  title  was  not  questioned  and  the  amount 
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he  was  entitled  to  was  not  in  controversy.  He  received  his 
half,  and  was  not,  in  law,  permitted  to  question  the  decree 
by  appeal  or  writ  of  error.  In  fact,  there  was  no  reason  why 
he  should.  Hedges  v.  Mace,  72  III.  472 ;  Russell  v.  Bank, 
^39  id.  538;  Gandy  v.  Coleman,  196  id.  189;  Granat  v. 
Kruse,  213  id.  328;  2  Ency.  of  PI.  &  Pr.  p.  499,  and  note. 
The  only  question  presented  to  this  court  on  writ  of  error 
and  decided  in  Ure  v.  Ure,  185  111.  216,  was  whether  Robert 
A.  Ure  took  a  fee  or  life  estate  under  his  mother's  will.  The 
reversal  of  the  lower  court  on  this  question  affected  only  the 
title  of  premises  set  off  to  Robert  A.  Ure  undef  said  will.  It 
had  no  effect  on  title  of  the  premises  set  off  to  John  F.  Ure. 
Bnos  V.  Capps,  12  111.  255;  Rees  \.  Chicago,  38  id.  322; 
Railway  Co.  v.  Reno,  123  id.  273 ;  Ailing  v.  Wenzel,  133  id. 
264;  Malaer  v.  Damron,  31  111.  App.  572. 

Robert  Zai^eski,  for  certain  appellees: 

Strangers  to  the  record  are  not  presumed  to  know  of  any 
defects  in  the  record.  They  need  only  to  look  to  the  decree, 
and  if  the  jurisdictional  facts  appear  they  may  safely  act 
thereunder.  Moore  v.  Hunter,  i  Gilm.  317;  Goudy  v.  Hall, 
36  111.  313;  Fergus  v.  Woodworth,  44  id.  373;  Dugan  v. 
Follett,  100  id.  582;  Mulford  v.  Stalsenback,  46  id.  303; 
Robbins  v.  Moore,  129  id.  30;  Horshley  v.  Blackmoor,  20 
Iowa,  161 ;  Voorhees  v.  Bank,  10  Pet.  449;  Reeves  v.  Ken- 
nedy, 43  Cal.  643. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

I.  This  is  an  appeal  from  a  final  decree  in  the  same  case 
which  was  formerly  reviewed  upon  a  writ  of  error.  {Ure 
V.  Ure,  185  111.  216.)  The  will  of  Margaret  Ure  was  then 
construed,  the  decree  of  the  circuit  court  giving  a  different 
construction  to  the  same  was  reversed,  and  the  cause  was 
remanded  for  further  proceedings  in  accordance  with  the 
views  expressed  in  the  opinion  then  filed. 
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2.  Margaret  Ure  was  the  owner  of  lots  i  to  7  and  an  un- 
divided one-half  of  lot  8,  in  John  C.  Ure's  subdivision  of  cer- 
tain real  estate  in  Rogers  Park,  in  Cook  county,  a  plat  of 
which  subdivision  will  be  found  in  the  statement  of  the  case 
of  Henderson  v.  Hatterman,  146  111.  555,  at  page  558;  she 
also  had  a  life  estate  in  the  other  undivided  one-half  of  said 
lot  8  with  remainder  to  her  two  sons,  Robert  A.  Ure  and 
John  F.  Ure,  in  equal  parts.  By  her  last  will  she  devised  her 
real  estate  to  her  said  sons,  who  survived  her,  devising  to 
John  F.  Ure  the  absolute  title  in  fee  to  one-half  and  to  Rob- 
ert A.  Ure  the  life  estate  in  the  other  one-half  with  remain- 
der to  his  heirs,  and  created  a  trust  for  the  management  and 
control  of  the  share  devised  to  Robert  and  his  heirs.  After 
the  death  of  their  mother  John  had  title  in  fee  to  one-half  of 
all  the  lots  in  the  subdivision,  and  Robert  had  a  life  estate 
in  one-haft  of  lots  i  to  7  and  in  one-fourth  of  lot  8  and  the 
fee  in  the  remaining  one-fourth  of  said  lot  8.  By  the  decree 
of  the  circuit  court,  which  was  reversed  on  the  writ  of  error, 
it  was  decreed  that  the  trust  had  been  executed  by  the  Stat- 
ute of  Uses  so  as  to  vest  the  legal  title  in  fee  in  Robert,  and 
that  the  trustee  and  the  minor  daughter,  Margaret  Agnes 
Ure,  had  no  right,  title  or  interest  in  the  property;  but  we 
held  that  the  trust  was  an  active  one,  not  executed  by  the 
Statute  of  Uses,  and  that  Robert  took  a  life  estate  with 
remainder  to  his  heirs.    Ure  v.  Ure,  supra. 

3.  The  decree  of  the  circuit  court,  which  practically  dis- 
missed the  trustee  and  minor  child  from  the  suit,  was  entered 
on  January  4,  1892,  and  commissioners  were  afterwards  ap- 
pointed, who  made  partition,  allotting  to  John  the  north 
seven  acres,  being  lots  i  to  7,  and  to  Robert  the  south  five 
acres,  being  lot  8,  subject  to  a  right  of  occupancy  of  a  cot- 
tage by  Charles  and  Anne  Condy,  which  right  has  termi- 
nated, and  subject  to  $531  owelty  to  be  paid  to  John.  The 
reversal  of  that  decree  by  this  court  was  on  April  17,  1900, 
and  in  the  meantime,  while  the  decree  was  in  full  force,  not 
appealed  frpm  and  unreversed,  there  were  a  number  of 
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changes  in  the  title,  out  of  which  numerous  complications 
have  arisen.  Both  parties  have  made  re-subdivisions  and 
Robert  ako  executed  trust  deeds  on  part  of  the  lands  set  off 
to  him. 

4.  On  December  23,  1892,  John  made  a  re-subdivision  of 
lots  I  to  7  in  a  different  manner  from  the  original  subdivi- 
sion, and  sold  lots  i  to  6  in  his  re-subdivision,  as  follows: 
On  October  15,  1892,  lots  i  and  2  to  Augusta  C.  O.  Becker 
for  $4000;  on  June  5,  1893,  lot  5  to  Johann  C.  Roessler  for 
$2000;  on  October  19,  1893,  lot  6  to  Robert  Zaleski  for 
$2000,  and  on  November  17,  1893,  lots  3  and  4  to  Henry 
Koeber  for  $1700.  Lots  i,  2  and  6  afterward  passed  to 
Pauline  F.  Hatterman,  the  present  owner.  John  retained 
lot  7,  on  which  he  resides,  and  made  improvements  at  a  total 
cost  of  $7000. 

5.  On  April  5,  1893,  Robert  borrowed  of  William  E. 
Hatterman  $1400,  and  secured  the  loan  by  a  trust  deed  on 
a  tract  150  by  150  feet,  in  the  north-west  comer  of  lot  8. 
On  October  19,  1893,  he  conveyed  to  John  lot  J,  in  the  south- 
east corner  of  lot  8,  for  $3750,  of  which  $531  was  the  owelty 
awarded  in  the  partition,  $200  for  a  team  of  horses  and  the 
balance  in  cash.  In  June,  1896,  Robert  made  his  re-subdi- 
vision, excepting  lot  J,  into  seventeen  lots,  numbered  i  to  17. 
On  November  i,  1896,  he  borrowed  from  Hatterman  the 
further  sum  of  $2600,  secured  by  a  trust  deed  on  lots  i  to  17 
of  the  re-subdivision.  Out  of  the  first  Hatterman  loan  Rob- 
ert received  $571.25  cash,  $617.55  was  paid  for  special  as- 
sessments, and  the  balance  went  for  commissions,  abstracts 
of  title  and  other  expenses.  Of  the  second  loan  he  received 
$599.26  in  cash,  $1680.24  was  paid  for  taxes  and  special 
assessments,  and  the  balance  represented  back  interest  on  the 
first  loan,  commissions,  abstract,  and  releasing  two  trust 
deeds  on  which  other  parties  had  refused  to  loan  on  account 
of  the  condition  of  the  title. 

6.  On  January  6,  1897,  the  wife  of  Robert  petitioned  the 
probate  court  of  Cook  county  to  appoint  a  conservator  for 
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him,  and  afterward,  upon  a  trial  by  jury,  he  was  found  to 
be  a  drunkard  and  a  spendthrift,  incapable  of  managing  or 
caring  for  his  estate.  On  March  19,  1897,  there  was  a  judg- 
ment to  that  effect,  and  Alexander  Glanz  was  appointed 
conservator  and  qualified.  Afterward,  on  March  3,  1898, 
Eugene  W.  Yeomans  exchanged  three  practically  worthless 
equities  in  Chicago  real  estate  with  Robert  for  his  interest 
in  lots  I  to  4  and  6  to  17  of  the  re-subdivision.  Lot  5  was 
occupied  by  Robert  as  a  homestead.  At  the  time  of  the 
conveyance  by  Robert  to  Yeomans  application  was  made  to 
a  title  and  trust  company  for  a  guaranty  policy  on  the  prop- 
erty conveyed  by  Robert,  but  the  company  refused  to  guar- 
antee the  title  until  the  decree  of  1892  should  be  affirmed  by 
this  court.  The  title  and  trust  company  having  refused  to 
pass  the  title  except  upon  that  condition,  Yeomans  agfreed 
to  bring  the  case  to  this  court  and  secure  an  affirmance  of 
the  decree  declaring  the  legal  title  to  be  in  Robert,  and  that 
his  minor  daughter,  Margaret  Agnes  Ure,  and  the  trustee, 
had  no  interest  in  the  property.  Yeomans  thereupon  sued 
out  a  writ  of  error  from  this  court  in  the  name  of  said  Mar- 
garet Agnes  Ure,  by  L.  H.  Jennings,  her  next  friend,  who 
also  appeared  and  filed  a  brief  for  her  as  plaintiff  in  error. 
Gilbert  &  Ripley,  who  were  attorneys  for  Yeomans,  ap- 
peared and  filed  a  brief  for  defendants  in  error.  The  sole 
object  of  the  writ  of  error  was,  not  to  secure  a  reversal  of 
the  decree,  but,  on  the  contrary,  to  obtain  an  affirmance  of 
it,  which  was  shown  by  the  investigation  in  the  circuit  court 
after  the  cause  was  re-instated  there.  Mr.  Jennings  testified 
before  the  master  that  he  did  not  write  the  brief  for  plain- 
tiff in  error ;  that  it  was  brought  to  him  by  Mr.  Gilbert,  one 
of  the  attorneys  on  the  otljer  side,  and  Jennings  signed  it 
and  it  went  in  his  name ;  that  Yeomans  was  to  be  at  the  ex- 
pense of  taking  the  case  up  and  having  it  affirmed  by  this 
court ;  that  it  was  a  question  of  fixing  up  the  title,  and  the 
expectation  was  that  a  decision  affirming  the  decree  would 
be  obtained  from  this  court.  According  to  his  testimony  the 
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same  attorneys  wrote  the  briefs  on  both  sides,  and  the  attor- 
neys used  the  name  of  a  minor  child  in  a  fraudulent  at- 
tempt to  secure  an  affirmance  of  a  judgment  against  her 
interest.  The  scheme  was  not  successful,  but  the  interests 
of  the  parties  were  declared  by  this  court  under  fixed  rules 
of  law,  in  accordance  with  the  terms  of  the  will  and  the  in- 
tent of  the  testatrix.  The  difficulties  now  in  the  case  grew 
out  of  the  transactions  before  the  decree  was  reversed,  and 
raise  peculiar  questions  not  easy  of  adjustment. 

7.  The  remanding  order  was  filed  in  the  circuit  court  and 
the  cause  was  re-docketed,  whereupon  an  order  was  entered 
vacating  the  decree  of  January  4,  1892,  and  all  subsequent 
proceedings  thereunder,  including  the  partition  of  the  prem- 
ises. Supplemental  pleadings  were  filed,  setting  up  the  facts 
which  occurred  after  the  entry  of  the  original  decree  before 
the  reversal.  During  that  time  three  children  had  been  born 
to  Robert,  and  they  were  brought  in  with  the  necessary 
additional  parties.  Issues  having  been  joined,  the  cause  was 
referred  to  a  master  in  chancery  to  take  proofs,  with  his 
conclusions  as  to  the  facts  and  the  law.  The  master  reported 
the  evidence  with  conclusions  that  the  re-subdivisions  made 
by  John  and  Robert  of  the  parts  set  off  to  them,  respectively, 
should  stand  on  account  of  conveyances  thereunder;  that 
the  title  to  the  streets  and  alleys  had  vested  in  the  city  of 
Chicago;  that  as  to  lots  i  to  6  of  John's  re-subdivision, 
Pauline  F.  Hatterman  was  the  owner  of  lots  i,  2  and  6, 
Henry  Koeber  of  lots  3  and  4  and  Johann  C.  Roessler  of 
lot  5 ;  that  Hatterman  had  valid  liens  on  lots  in  the  part  set 
off  to  Robert  under  his  two  trust  deeds ;  that  the  conveyance 
from  Robert  to  Yeomans  should  be  set  aside  for  fraud  and 
because  it  was  void  under  the  statute,  but  that  Yeomans 
should  be  re-imbursed  for  taxes  and  interest  paid  by  him; 
that  there  should  be  another  partition  between  John  and  the 
trustee  for  Robert  and  his  children,  or  if  the  premises  were 
incapable  of  partition  they  should  be  sold  and  the  proceeds 
divided  according  to  the  rights  of  the  parties  as  found  by  him, 
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and  that  on  account  of  the  premises  yielding  no  income  and 
the  heavy  burden  of  taxes  and  special  assessments,  interest 
and  other  carrying  charges,  the  interests  of  the  trust  estate 
demanded  the  sale  of  the  same  and  the  investment  of  the 
proceeds.  He  found  that  the  only  use  for  which  the  prem- 
ises were  adapted  was  for  subdivision  into  residence  lots; 
that  Robert  or  his  children  had  no  other  means  or  property 
except  such  as  was  involved  in  the  suit;  that  while  John 
had  expended  about  $7000  on  lot  7,  to  which  he  retained 
title,  and  the  improvements  were  worth  about  $5000  to  him, 
they  did  not  enhance  the  value  of  the  property.  He  stated 
at  length  the  accounts  between  the  parties,  which  it  is  im- 
practicable to  repeat  here.  Louis  D.  Glanz  had  been  ap- 
pointed guardian  for  the  minor  children  of  Robert,  and 
under  an  order  of  the  probate  court,  made  in  1901,  had  bor- 
rowed from  Chris  Hafner  $1500,  secured  by  a  mortgage  on 
lots  I  to  7  of  John  C.  Ure's  subdivision.  Hafner  became  a 
defendant  by  leave  of  the  court  on  February  i,  1905,  and  set 
up  his  rights  under  his  mortgage.  The  master  reported  that 
said  guardian  received  the  proceeds  of  the  loan  and  paid 
taxes  on  lots  i  to  17  of  $160,  and  that  Hafner's  mortgage 
was  a  lien  upon  any  property  of  the  wards  of  said  guardian. 
8.  The  cause  was  heard  on  exceptions  to  the  report,  and 
a  decree  was  entered  confirming  the  titles  of  the  parties  to 
whom  the  conveyances  had  been  made  by  John,  as  before 
stated,  in  accordance  with  the  report  of  the  master.  The  court 
refused  to  adopt  the  finding  of  the  master  with  respect  to  the 
conveyance  from  Robert  to  Yeomans,  and  found  the  probate 
court  was  without  jurisdiction  to  adjudge  Robert  a  drunkard 
or  a  spendthrift  or  appoint  a  conservator;  that  Yeomans 
was  a  bona  fide  purchaser  and  took  title  to  the  property  con- 
veyed to  him,  which  was  confirmed  subject  only  to  the  lien 
created  by  the  Hatterman  trust  deeds.  The  court  also  re- 
fused to  follow  the  findings  of  the  master  with  reference  to 
another  partition,  but  set  aside  and  vacated  the  order  previ- 
ously entered  vacating  the  partition  made  under  th^  reversed 
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decree  and  approved  and  confirmed  the  same.  The  decree 
set  aside  the  deed  of  lot  J  from  Robert  to  John,  and  awarded 
a  personal  decree  against  Robert,  in  favor  of  John,  for  the 
purchase  price,  $3750.  Hafner's  mortgage  from  the  guar- 
dian was  set  aside  as  a  cloud  upon  the  title  of  John  and  his 
grantees,  but  was  declared  a  valid  lien  on  all  of  lot  8  of  the 
original  subdivision  not  conveyed  to  Yeomans.  The  title  of 
the  trustee  to  lot  5  of  Robert's  re-subdivision  was  established 
and  confirmed  subject  to  the  liens  of  the  several  trust  deeds 
or  mortgages.  The  Hatterman  trust  deeds  were  foreclosed, 
and  it  was  ordered  that  the  premises  to  which  they  were  sub- 
ject be  sold  for  the  payment  of  the  same,  with  costs  and  at- 
torney^ fees,  and  that  said  lot  5  be  sold  for  one-half  cash 
and  the  balance  on  one  and  two  years'  time  at  five  per  cent, 
and  the  proceeds,  after  the  payment  of  costs,  fees  and  ex- 
penses, be  applied  toward  the  payment  of  the  Hafner  mort- 
gage, and  if  there  should  be  a  surplus  it  should  be  paid  to 
the  trustee.  The  accoiints  between  the  various  parties  were 
adjusted. 

9.  The  efifect  of  reversing  the  decree  of  January  4,  1892, 
was  to  abrogate  it,  and  the  cause  stood  in  the  circuit  court 
precisely  as  it  did  before  the  entry  of  the  decree.  The  de- 
cree was,  in  effect,  expunged  from  the  records  and  the  par- 
ties to  the  litigation  were  restored  to  their  original  rights. 
(McJilton  V.  Love,  13  111.  486;  Chickering  v.  Fades,  29  id. 
294;  Cable  v.  Bills,  120  id.  136;  Aurora  and  Geneva  Rail- 
way  Co.  V,  Harvey,  178  id.  477;  Freeman  on  Judgments, 
sec.  481.)  A  party  to  a  suit  is  presumed  to  know  of  all  the 
errors  in  the  record,  and  such  party  cannot  acquire  any 
rights  or  interests  based  on  such  erroneous  decree  that  will 
not  be  abrogated  by  a  subsequent  reversal  thereof.  If  such 
party  has  received  benefits  from  the  erroneous  decree  or 
judgment,  he  must,  after  reversal,  make  restitution,  and  if 
he  has  sold  property  erroneously  adjudged  to  belong  to  him 
he  must  account  to  the  true  owner  for  the  value.  Titles  ac- 
quired by  parties  to  the  record  under  an  erroneous  decree 
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or  judgment  will  be  divested  by  the  subsequent  reversal  of 
such  decree  or  judgment,  but  a  different  rule  applies  where 
a  stranger  to  the  proceeding,  without  notice,  acquires  rights 
under  the  decree  before  reversal.  His  title  will  not  be  af- 
fected. Innocent  third  parties  have  a  right  to  rely  upon  a 
judgment  or  decree  of  a  court  having  jurisdiction  to  pro- 
nounce it.  They  are  not  required  to  look  beyond  the  ques- 
tion of  jurisdiction,  and  if  the  decree  is  one  which  the  court 
has  jurisdiction  to  render  both  as  to  the  subject  matter  and 
the  parties,  innocent  purchasers  acting  in  good  faith  will  be 
protected,  notwithstanding  the  subsequent  reversal  of  the 
decree  or  judgment.  Montanye  v.  Wallahaii,  84  111.  355; 
Thompson  w.  Frew,  107  id.  478;  Crawford  v.  Thomson, 
161  id.  161. 

10.  It  follows  from  the  rules  above  announced  that  the 
sale  of  lot  J  by  Robert  to  John,  being  a  transaction  between 
the  parties  to  the  erroneous  decree,  must  be  set  aside  and  the 
grantor  must  restore  to  the  grantee  the  net  proceeds  received 
from  such  sale. 

11.  It  also  follows  from  this  same  principle  that  the  sev- 
eral conveyances  made  by  John,  enumerated  in  the  fourth 
paragraph  of  this  opinion,  must  be  held  to  be  valid  and  bind- 
ing and  the  title  of  the  several  grantees  confirmed,  for  the 
manifest  reason  that  these  several  purchasers  were  not  par- 
ties to  the  erroneous  decree,  and  appear  to  have  purchased 
in  good  faith,  for  a  valuable  consideration,  without  any  no- 
tice of  the  defects  for  which  the  decree  was  subsequently 
reversed.  John  F.  Ure  having  sold  and  conveyed  these  sev- 
eral lots  and  received  the  purchase  money,  will  be  required 
to  account  for  the  value  of  the  property  so  sold  at  the  time 
when  the  partition  is  made,  excluding  any  improvements 
that  may  have  been  made  by  the  purcliasers  or  their  grantees. 
In  other  words,  this  estate  is  entitled  to  have  the  value  of 
the  lots  sold  as  they  would  have  been  had  they  remained  a 
part  of  the  estate  until  the  time  of  the  final  partition,  and 
John  F.  Ure  having  deprived  the  owners  of  this  property  by 
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his  voluntary  act  in  selling  it,  will,  upon  final  accounting,  be 
charged  with  the  value  thereof. 

12.  The  mortgages  made  by  Robert  to  Hattemian,  dated 
April  5,  1893,  for  $1400,  and  November  i,  1896,  for  $2600, 
being  valid  mortgages,  executed  by  the  mortgagor  upon  real 
estate  of  which  he  was  the  apparent  owner,  as  declared  by 
the  decree  of  January  4,  1892,  must  be  paid  out  of  the  pro- 
ceeds, arising  from  the  sale  of  the  lots  included  in  the  mort- 
gages, respectively.  Hatterman  occupies  the  position  of  an 
innocent  third  party,  and  is  entitled  to  have  his  mortgages 
paid  out  of  the  property  upon  which  he  made  his  loans. 

13.  The  conveyance  of  Robert  Ure  and  his  wife  to  Eu- 
gene W.  Yeomans,  described  in  paragraph  6  of  this  opinion, 
cannot  be  upheld.  Yeomans  does  not  occupy  the  position  of 
an  innocent  purchaser.  The  fact  that  Robert  Ure  had  been 
adjudged  a  drunkard  and  a  spendthrift,  and  that  a  conserva- 
tor had  been  appointed  for  him,  was  all  a  matter  of  record, 
of  which  Yeomans  is  conclusively  presumed  to  have  had 
notice.  The  decree  of  the  circuit  court  finding  that  Yeo- 
mans was  an  innocent  purchaser  and  entitled  to  be  protected 
cannot  be  sustained.  It  was  contended  in  the  court  below 
that  the  probate  court  had  no  jurisdiction  to  entertain  the 
petition  of  Robert  Ure's  wife  to  have  him  adjudged  a  drunk- 
ard or  a  spendthrift  or  to  appoint  a  conservator  for  him. 
Section  20  of  article  6  of  the  constitution  provides  that  pro- 
bate courts,  when  established,  shall  have  original  jurisdiction 
in  all  probate  matters,  the  settlement  of  estates  of  deceased 
persons,  the  appointment  of  guardians  and  conservators  and 
settlement  of  their  accounts.  A  probate  court  having  been 
established  in  Cook  county,  it  had  original  jurisdiction,  by 
virtue  of  the  constitution,  to  appoint  a  conservator  for  Rob- 
ert. The  act  providing  for  the  establishment  of  probate  courts 
also  provides  that  they  shall  have  original  jurisdiction  in  the 
same  matters  specified  in  the  constitution.  (Kurd's  Stat. 
1899,  p.  547.)  It  was  held  in  the  case  of  Snyder  v.  Snyder, 
142  111.  60,  that  under  the  constitution  and  said  act  provid- 
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ing  for  probate  courts  the  original  jurisdiction  vested  in 
those  courts.  The  provisions  of  the  statute  that  where  there 
has  been  a  trial  in  the  county  court  of  an  issue  whether  a 
person  is  a  lunatic,  drunkard  or  spendthrift,  the  record  of 
tlie  verdict  and  judgment  shall  be  certified  to  the  probate 
court  and  tlie  issue  need  not  be  tried  again,  does  not  affect 
the  original  jurisdiction  of  the  probate  court.  By  the  statute 
the  conveyance  to  Yeomans,  made  long  after  the  finding 
that  Robert  was  a  drunkard  and  a  spendthrift  and  the  ap- 
pointment of  a  conservator  for  him,  is  declared  to  be  void, 
and  the  court  erred  in  not  setting  it  aside.  Yeomans  paid 
some  taxes,  but  he  had  notice  by  the  record,  which  must 
have  appeared  upon  any  abstract  of  title,  that  his  grantor 
could  not  make  a  conveyance,  and  there  is  no  evidence  which 
shows  any  equities  in  his  favor.  We  do  not  think  he  is  en- 
titled to  re-payment  as  a  condition  of  setting  aside  the  con- 
veyance. 

14.  The  mortgage  of  Louis  D.  Glanz,  as  guardian  for 
the  children  of  Robert  Ure,  to  Chris  Hafner  for  $1500, 
dated  on  the  15th  day  of  February,  1901,  was  executed  by 
order  of  the  probate  court,  and  has  the  character  of  a  valid 
lien  upon  the  interests  of  his  wards  in  lots  i  to  7  in  John  G. 
Ure's  subdivision,  as  set  out  in  paragraph  7  of  this  opinion, 
and  it  should  be  paid  out  of  the  proceeds  arising  from  the 
sale  of  the  interests  of  the  minors  in  said  lots,  but  the  minors 
are  entitled  to  re-imbursement  out  of  Robert's  interests  for 
the  amount  expended  for  taxes,  which  should  have  been  paid 
by  the  life  tenant.   Huston  v.  Tribbetts,  171  111.  547* 

15.  The  claim  which  John  Ure  has  against  Robert  for 
the  purchase  money  paid  him  for  lot  J  is  not  a  lien  on  any 
interest  that  Robert  has  in  the  real  estate.  It  was  not  paid 
for  the  purpose  of  removing  an  encumbrance  from  the  com- 
mon property  or  for  permanent  improvements,  but  was  paid 
as  the  purchase  money  for  the  title  which  Robert  was  sup- 
posed to  have  to  lot  J  under  the  erroneous  partition.  This 
sale  being  void  as  between  these  parties  to  the  record,  the 
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same  .will  be  set  aside  and  disregarded  by  the  court  in  mak- 
ing a  final  decree  herein.  In  the  statement  of  account  be- 
tween Robert  and  John,  Robert  should  account  to  John  for 
the  $3750,  less  the  amount  of  owelty  which  he  was  adjudged 
to  pay  John  under  this  erroneous  decree.  But  this  claim  of 
John's  is  subordinate  to  the  Hatterman  mortgages,  and  if 
Robert's  interest  in  the  estate  is  not  sufficient  to  pay  it,  the 
court  should  render  a  personal  money  decree  against  him 
for  the  deficiency. 

15.  In  stating  the  account  between  Robert  and  the  re- 
mainder-men, the  Hatterman  mortgages  should  be  charged 
to  Robert's  interest  and  paid  by  him,  with  nothing  charged 
to  the  estate  in  remainder  unless  it  is  made  to  appear  that 
some  portion  of  the  proceeds  of  these  loans  was  used  to  pay 
special  assessments  of  such  a  character  as  to  be  of  permanent 
benefit  to  the  property  as  an  estate  of  inheritance.  If  the 
court  should  find  that  some  portion  of  the  proceeds  of  the 
Hatterman  mortgages  was  used  for  such  special  assessments, 
then  the  amounts  should  be  apportioned  ratably  between  the 
life  tenant  and  the  remainder-men  under  the  rule  announced 
in  Huston  v.  Tribbetts,  supra, 

16.  If,  after  John  has  discharged  his  liability  to  the  es- 
tate, he  shall  have  an  interest  equal  to  the  value  of  lot  7, 
exclusive  of  the  improvements  put  thereon  by  him,  or  if  his 
interest  is  less  than  a  fair  cash  value  of  said  lot,  and  he  de- 
sires to  accept  it  and  pay  owelty,  then,  in  view  of  the  ex- 
penditures John  has  made  on  lot  7,  the  court  may  direct  that 
lot  7  be  set  off  to  John  at  a  fair  valuation  and  exclude  it 
from  the  sale,  if  it  can  be  done  without  prejudice  to  the  other 
interests  involved.    Dean  v.  O'Meara,  47  111.  120. 

17.  The  decree  of  the  circuit  court  is  reversed  and  the 
cause  is  remanded,  with  directions  to  the  court  to  proceed 
with  a  re-partition  of  said  premises  in  accordance  with  the 
views  herein  expressed.  _^^^^^^^  ^^  refmnded. 
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Napoleon  Provost  et  al. 

V. 

Ew^RT  W.  Shirk  et  al 
Opinion  Hied  October  ^j,  i^o& — Rehearing  denied  Dec.  6,  ipo6. 

1.  Mechanics'  ubns — Uen  should  not  be  extended  to  cases  not 
provided  for  by  language  of  statute.  A  mechanic's  lien  should  be 
fairly  enforced  when  the  party  claiming  the  same  brings  himself 
within  the  provisions  of  the  statute ;  but  the  lien  should  not  be  ex- 
tended to  cases  not  provided  fdr  by  the  language  of  the  statute,  even 
though  they  fall  within  its  reason. 

2.  Same — when  statement  of  claim  for  Uen  does  not  charge  les- 
sor's interest.  A  statement  of  a  claim  for  a  mechanic's  lien  against 
a  leasehold  interest  does  not  charge  with  the  lien  the  interest  of  the 
lessor  and  owner  of  the  fee,  where  the  only  mention  of  the  latter's 
name  or  interest  is  in  the  description  of  the  property  charged  with 
the  lien,  which  reads,  "All  and  singular  the  interest  in  that  certain 
lease  dated  June  i,  1891,  made  between"  the  lessor  and  lessee,  nam- 
ing them,  "and  the  leasehold  interest  derived  from  said  lease,"  etc. 

3.  Same — when  provision  of  a  lease  to  prevent  mechanics'  liens 
is  invalid.  A  provision  of  a  ninety-nine  year  lease  by  which  it  is 
agreed  that  no  mechanic's  lien  shall  in  any  degree  or  manner  aflect 
the  interest  of  the  lessor  or  his  lien  upon  the  interest  of  the  lessee 
for  the  payment  of  rent  is  invalid,  and  the  lessor's  interest  may  be 
subjected  to  a  mechanic's  lien  if  the  proper  steps  are  taken. 

4.  Same — when  claimant  must  produce  architect's  certificate  or 
show  sufficient  reason  for  not  having  done  so.  If  a  building  con- 
tract provides  that  the  work  shall  be  done  under  the  direction  of 
the  architect,  whose  decision,  in  case  of  a  difference  of  opinion, 
shall  be  final  and  binding  upon  the  parties,  one  claiming  a  mechan- 
ic's lien  under  the  contract  must  produce  the  architect's  certificate 
or  show  a  sufficient  reason  for  failing  to  do  so. 

5.  Same — what  is  not  a  compliance  with  contract  as  to  archi- 
tect's decision.  An  endorsement  upon  the  statement  of  a  claim  for 
lien  reading,  "This  bill  is  O.  K.  except  the  last  item,"  and  signed 
by  the  architect,  is  not  a  compliance  with  a  contract  requiring  pay- 
ments to  be  made  upon  the  architect's  certificate  and  making  his  de- 
cision final  and  binding  upon  the  parties  in  case  of  any  difference 
between  them  as  to  the  contract  or  the  work  to  be  performed. 

6.  Same — when  contracts  extend  time  of  payment  beyond  one 
year.  Contracts  providing  that  the  work  of  the  respective  con- 
tractors shall  be  completed  December  i,  1891,  and  August  4,  1891, 
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and  that  the  building  shall  be  completed  May  i,  1892,  and  that  thirty 
per  cent  of  the  amount  due  on  each  contract  shall  be  paid  by  notes 
due  on  or  before  one  year  from  the  completion  of  the  building,  ex- 
tend the  time  of  final  payment  beyond  one  year  from  the  time  of 
completing  the  contracts,  and,  under  section  3  of  the  Mechanic's 
Lien  act  then  in  force,  do  not  give  rise  to  mechanics'  liens. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county ;  the  Hon.  J.  W.  Mack,  Judge,  pre- 
siding. 

This  IS  a  proceeding  to  enforce  mechanics'  liens  under 
the  act  of  1887.  Franklin  D.  Clarke  on  May  28,  1891,  was 
the  owner  of  the  land  upon  which  this  lien  is  attempted  to 
be  enforced.  At  that  date  he  entered  into  an  agreement 
with  appellee  Shirk  to  convey  to  him  said  premises  for  the 
consideration  of  $100,000, — ^$40,000  to  be  paid  in  cash  and 
the  balance  of  $60,000  to  be  paid  over  from  time  to  time  by 
Shirk  as  a  building  was  being  constructed  on  said  premises, 
to  aid  Clarke  in  the  construction  of  such  building.  In  ac- 
cordance with  said  agreement,  Clarke,  on  July  18,  1 891,  by 
warranty  deed,  conveyed  said  premises  to  Shirk,  and  the 
latter  at  the  same  time  gave  a  ninety-nine  year  lease  of 
the  premises  to  Clarke  in  accordance  with  the  terms  of  said 
contract.  This  lease  is  set  forth,  in  substance,  in  a  state- 
ment found  in  Clarke  v.  Shirk,  170  111.  143.  One  provision 
in  the  lease  which  is  questioned  here  is  as  follows:  "It  is 
expressly  understood  and  agreed,  and  notice  is  hereby  given, 
that  no  transfer,  assignment,  mortgage,  judgment,  mechan- 
ic's lien  or  other  lien  shall  in  any  degtee  or  manner  affect  the 
lessor  of  said  premises  or  his  lien  upon  the  interest  of  said 
party  of  the  second  part  and  his  assigns  in  this  lease,  for  the 
pa)mient  of  the  rent,  and  other  sums  to  be  taken  as  rent,  that 
may  accrue  up  to  the  end  of  this  lease." 

On  September  7,  1891,  appellant  Provost  entered  into  a 
contract  under  seal  with  Clarke,  which  provided  that  said 
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appellant  should  furnish  all  material  and  labor  to  complete 
fully  the  mason  work  of  the  building  to  be  erected  on  said 
premises  according  to  plans,  specifications  and  drawings 
made  by  William  G.  Barfield,  architect,  to  his  satisfaction 
and  under  his  direction,  said  work  to  be  finished  December 
I,  1 89 1,  for  which  Clarke  agreed  to  pay. $2 1,000  on  the 
certificate  of  the  architect  as  the  work  progressed,  to  the 
amount  of  seventy  per  cent,  and  the  remainder  on  the  sat- 
isfactory completion  and  acceptance  of  the  whole  work  ac- 
cording to  the  terms  of  a  supplemental  agreement  made 
September  8,  1891.  A  portion  of  this  supplemental  agree- 
ment is  as  follows :  "It  is  further  agreed  that  on  the  com- 
pletion of  this  said  building  the  said  Napoleon  Provost  will 
accept  in  payment  of  this  contract  four  notes  signed  and 
endorsed  by  Franklin  D.  Clarke,  for  thirty  (30)  per  cent  of 
the  amount  of  this  contract,  said  notes  to  be  payable  on  or 
before  one  year  and  bear  interest  at  the  rate  of  six  (6)  per 
cent  per  annum,  and  to  be  secured  by  a  deed  of  trust  on  said 
building  to  the  Title  Guarantee  Company  as  trustee,  which 
deed  of.  trust  shall  be  a  first  lien  upon  said  building  and  lease- 
hold interest  to  secure  said  notes,"  etc. 

Provost  began  to  furnish  material  and  do  work  on  the 
building  about  September  12,  189 1.  It  was  found  necessary 
to  go  deeper  for  foundations  than  was  originally  intended 
or  provided  in  the  specifications,  and  extra  work  was  per- 
formed by  Provost  in  excavating.  He  received  from  the 
architect  a  certificate  for  $10,000,  which  included  $8896 
for  extra  work,  and  also  a  certificate  for  $7372,  which  in- 
cluded $250  for  extra  work.  Franklin  D,  Clarke  died  on 
October  20,  189 1.  On  January  6,  1892,  work  was  stopped 
by  the  widow  and  heirs  of  Clarke,  and  on  March  25,  1892, 
the  probate  court  allowed  Provost,  as  a  claim  against 
Clarke's  estate  for  said  work,  $16,822,  upon  which  he  has 
received  $2491.71.  March  26,  1892,  Provost  filed  with  the 
clerk  of  the  circuit  court  a  statement  of  claim  for  work, 
which  is  set  out  fully  in  the  opinion  of  the  Appellate  Court 
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The  statement  ran  against  the  estate  of  Franklin  D.  Clarke, 
deceased,  and  his  heirs,  and  after  setting  out,  in  a  general 
way,  the  work  done  and  the  amount  due,  concluded  as  fol- 
lows "The  following  is  a  correct  description  of  the  real 
estate  and  property  charged  with  a  lien,  to-wit:  All  and 
singular  the  interest  in  that  certain  lease  dated  June  i,  1891, 
made  between  Elbert  W.  Shirk  and  the  said  Franklin  D. 
Clarke  in  his  lifetime,  and  the  leasehold  interest  derived 
from  said  lease,  being  one  for  the  period  of  ninety-nine 
years,  commencing  June  i,  1891,"  etc.  (Then  follows  a 
description  of  the  property.)  The  affidavit  sets  forth  that 
the  amount  is  due  him  from  the  estate  of  Franklin  D. 
Clarke,  and  does  not  mention  appellee  Shirk. 

August  24,  1 89 1,  the  Hallowell  Granite  Company,  ap- 
pellee herein,  entered  into  a  contract  with  Clarke  to  furnish 
and  set  all  the  granite  work  for  the  first  two  stories  of  the 
building,  under  the  direction  of  the  same  architect  and  upon 
substantially  the  same  terms,  the  work  to  be  completed  in 
sixty  days,  for  the  contract  price  of  $69,000,  seventy  per 
cent  of  which  was  to  be  paid  in  cash  as  the  work  progressed. 
A  stipulation  as  to  the  thirty  per  cent  balance  was  as  follows : 
"It  is  further  agreed  that  on  the  completion  of  said  build- 
ing, which  will  be  May  the  first,  1892,  the  said  Hallowell 
Granite  Company  will  accept  in  final  pajrment  of  this  con- 
tract a  note  signed  by  Franklin  D.  Clarke  for  thirty  per  cent 
of  the  amount  of  this  contract,  said  note  to  be  payable  on 
or  before  one  year  and  bear  interest  at  the  rate  of  six  per 
cent,  payable  semi-annually,  and  be  secured  by  deed  of  trust 
on  said  building  to  the  Title  Guarantee  and  Trust  Company, 
trustee.  And  it  is  understood  that  at  least  seventy  per  cent 
of  the  entire  cost  of  the  building  shall  have  been  paid  in 
cash  before  the  said  first  parties  shall  accept  said  note  and 
waive  their  right  of  Hen." 

The  granite  company  commenced  to  quarry  out  and  pre- 
pare the  granite  for  said  building  and  finish  and  ship  the 
granite  blocks  covered  by  the  contract.    The  granite  so  cut 


Digitized  by  VjOOQ  IC 


472  Provost  v.  Shirk.  tJJj  ni 

and  prepared  was  of  the  value  of  $45,000.  The  value  of 
the  granite  actually  placed  in  the  building  was  about  $700. 
Granite  to  the  value  of  about  $3800  was  placed  on  the  prem- 
ises for  the  purpose  of  being  used  in  the  building  by  the 
order  of  the  architect.  The  Hallowell  Granite  Company 
ceased  work  about  January  15,  1892,  because  of  the  failure 
to  make  payments  then  due  under  the  contract.  December 
2,  1892,  this  company  filed  with  the  clerk  of  the  circuit  court 
its  statement  of  mechanic's  lien,  which  is  set  out  in  full  in 
the  opinion  of  the  Appellate  Court.  The  statement  ran 
against  Elbert  W.  Shirk  and  the  heirs  and  administratrix 
of  the  estate  of  Clarke,  and  after  setting  out,  in  a  general 
way,  the  terms  of  the  contract,  the  material  furnished  and 
describing  the  property  in  question,  concluded  as  follows: 
"And  that  the  interest  of  said  estate,  as  shown  by  the  rec- 
ords of  said  Cook  county,  is  under  a  ninety-nine  year  lease 
for  a  term  of  years  from  the  first  day  of  June,  1891,  to  the 
first  day  of  May,  1990,  executed  by  said  Elbert  W.  Shirk 
as  lessor  and  said  Franklin  D.  Clarke  as  lessee  and  convey- 
ing said  property,  and  that  the  interest  of  said  Elbert  W. 
Shirk,  as  shown  by  the  records  of  Cook  county,  is  that  of 
the  owner  of  the  fee  of  said  premises,  but  the  undersigned 
charges  the  fact  to  be  that  tlie- record  does  not  correctly  rep- 
resent the  interest  of  said  parties,  but  that  the  said  Shirk  is 
interested  in  the  said  building  sufficiently  to  make  his  in- 
terest in  said  land  subject  to  the  undersigned's  lien  under 
the  Mechanic's  Lien  law  of  the  State  of  Illinois,  and  the 
undersigned  claims  a  lien  upon  the  said  premises  for  said 
amount  of  $4750."  The  architect  did  not  issue  a  certificate 
to  the  Hallowell  Granite  Company.  It  presented  its  claim 
to  the  probate  court  and  was  allowed  $4690,  upon  which  it 
received  $666.27.  The  walls  of  the  proposed  building  were 
carried  only  to  the  street  level,  the  work  remaining  unpro- 
tected up  to  the  time  of  the  hearing,  February,  1904.  No 
rent  has  been  paid  to  Shirk  on  said  lease  and  he  has  paid 
$5000  in  taxes  on  the  lots. 
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Provost  filed  his  bill  of  complaint  in  the  circuit  court 
on  January  7,  1893,  against  the  heirs  of  Franklin  D.  Clarke 
and  Elbert  W.  Shirk.  The  Hallowell  Granite  Company  filed 
an  answer  and  then  a  cross-bill.  A  demurrer  to  this  cross- 
bill was  sustained.  Shirk  also  filed  an  answer  to  the  bill. 
The  cause  was  referred  to  a  master  in  chancery  and  on  some 
points  he  reported  favorably  to  appellants.  Exceptions  were 
filed  to  this  report,  and  on  a  hearing  before  the  circuit  court 
the  chancellor  sustained  exceptions  of  appellee  Shirk  and 
the  bill  was  dismissed  for  want  of  equity.  The  case  was 
appealed  to  the  Appellate  Court  and  the  decree  of  the  circuit 
court  was  there  affirmed,  whereupon  appellants  appealed  to 
this  court. 

J.  E.  Henley,  Arthur  B.  Wells,  and  John  M.  Blake- 
i^EY,  for  appellants. 

Ullmann  &  Hacker,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  action  arising  under  the  Mechanic's  Lien  law. 
The  statute  regarding  mechanics'  liens  has  always  been  held 
by  this  court  to  be  in  derogation  of  the  common  law  and 
must  be  strictly  construed.  The  lien  should  be  fairly  en- 
forced when  the  party  brings  himself  within  the  provision 
of  the  statute,  but  should  not  be  extended  to  cases  not  pro- 
vided for  by  the  language  of  the  statute,  even  though  they 
fall  within  its  reason.  May  Brick  Co.  v.  Engineering  Co, 
180  111.  535,  and  cases  there  pited ;  Kelly  v.  Northern  Trust 
Co.  190  id.  401 ;  Freeman  v.  Rinaker,  185  id.  172. 

We  are  clearly  of  the  opinion  that  the  statement  filed 
by  Provost  in  the  circuit  court  against  the  estate  of  Clarke 
(that  part  of  it  touching  upon  the  interest  of  Shirk  being 
set  forth  in  the  statement  of  this  case)  does  not  indicate  in 
any  way  that  there  was  any  demand  against  the  interest  of 
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Shirk,  and  was  not  sufficient  to  charge  his  interest  in  the 
premises  with  the  lien.  {Ehdin  v.  Murphy,  170  111.  399; 
Campbell  v.  Jacobson,  145  id.  389.)  No  one,  in  reading 
that  statement,  would  for  a  moment  think  that  the  claimant 
was  attempting  to  make-  any  interest  that  Shirk  might  have 
in  the  premises,  subject  to  the  lien.  His  name  is  only  used 
in  the  statement  in  order  to  make  definite  the  lease  by  which 
Clarke  obtained  the  interest  in  the  premises  which  Provost 
was  attempting  to  make  subject  to  the  lien.  The  attempt 
in  the  ninety-nine  year  lease  to  prevent  Shirk's  interest  be- 
ing made  subject  to  a  mechanic's  lien  under  the  provision 
quoted  in  the  statement,  was  correctly  held  by  the  Appellate 
Court,  under  the  authority  of  Crandall  v.  Sorg,  198  111.  48, 
to  be  invalid.  Notwithstanding  this  provision  in  the  ninety- 
nine  year  lease.  Shirk's  interest,  if  proper  steps  were  taken, 
could  have  been  made  subject  to  a  mechanic's  lien. 

The  contract  of  Clarke  with  the  Hallowell  Granite  Com- 
pany provided  that  the  work  should  be  done  under  the  di- 
rection of  the  architect,  and  that  "in  case  any  difference  of 
opinion  should  arise  between  said  parties  in  relation  to  the 
contract  or  work  to  be  performed  under  it,  *  *  *  the 
decision  of  William  G.  Barfield,  architect,  should  be  final 
and  binding  on  the  parties."  No  architect's  certificate  for 
the  work  done  by  this  company  was  offered  in  evidence, 
and  there  is  nothing  set  forth  in  the  pleadings  or  proof  as 
a  reason  for  not  procuring  it  and  putting  it  in  evidence. 
It  is  true  that  on  the  statement  of  the  claim  filed  in  the  pro- 
bate court  there  was  the  endorsement :  "This  bill  is  O.  K., 
except  the  last  item. — W.  G.  Barfield,  Arch."  We  do  not 
consider  this  a  compliance  with  the  contract.  The  Hallowell 
Granite  Company  should  either  have  procured  a  certificate 
of  the  architect  or  shown  a  good  and  sufficient  reason  for 
failing  so  to  do.  Gilmore  v.  Courtney,  158  111.  432;  Mich- 
aelis  V.  Wolf,  136  id.  68. 

Appellants  insist  that  the  Appellate  Court  is  wrong  in 
holding  that  the  contract  as  to  both  appellants  provided  for 
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payment  of  a  portion  of  the  contract  price  more  than  one 
year  from  the  time  stipulated  for  the  completion  of  the  con- 
tract, and  that  thereby  no  lien  was  created  by  the  work  done 
under  that  contract.  The  contract  of  Provost  provided  that 
his  work  should  be  completed  December  i,  1891,  and  that 
notes  should  be  given  for  thirty  per  cent  of  this  amount  on 
the  completion  of  the  building,  payable  on  or  before  one 
year.  The  Hallowell  Granite  Company's  contract  provided 
that  their  work  should  be  completed  in  sixty  days  from 
August  4,  1891,  and  that  the  building  should  be  completed 
May  I,  1892;  that  thirty  per  cent  of  the  amount  of  the 
contract  should  be  paid  by  a  note  due  on  or  before  a  year 
from  the  date  of  the  completion  of  the  building.  Section  3 
of  the  Mechanic's  Lien  law  in  force  at  the  time  these  con- 
tracts were  made,  provides:  "When  the  contract  is  ex- 
pressed no  lien  shall  be  created  under  this  act,  when  the  time 
stipulated  for  the  completion  of  the  work  *  *  *  is  be- 
yond three  years  from  the  commencement  thereof  or  the 
time  of  the  payment  beyond  one  year  from  the  time  stipu- 
lated for  the  completion  thereof.'*  Manifestly,  under  both 
these  contracts  the  time  of  final  payment  was  more  than  one 
year  from  the  time  of  the  completion  of  each  of  the  con- 
tracts, respectively. 

So  far  as  we  are  advised  this  court  has  never  ruled  upon 
this  identical  question.  The  late  Judge  McAllister,  in  Simon 
V.  Blocks,  16  111.  App.  450,  held  that  a  contract  providing  for 
the  payment  by  notes  due  more  than  one  year  from  the  date 
of  the  completion  of  the  contract,  even  though  the  note  was 
not  given  as  provided,  took  the  contract  from  under  the 
Mechanic's  Lien  act.  To  the  same  efifect  is  Vanderpoel  v. 
Knight,  102  111.  App.  596.  The  facts  in  these  cases  are 
much  more  similar  to  the  facts  in  the  present  hearing  than 
are  those  in  Gardner  v.  Hall,  29  111.  277,  which  on  this  point 
is  relied  upon  by  appellants.  We  have  examined  the  deci- 
sions cited  in  other  jurisdictions  by  appellants  on  this  point. 
The  statutes  construed  in  these  cases  are  so  much  different 
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from  our  own  that  these  decisions  cannot  be  very  persuasive 
in  assisting  to  construe  the  Illinois  statute.  We  have  also 
examined  with  care  all  of  the  decisions  of  this  court  cited 
by  counsel  or  which  we  ourselves  could  find  from  cross- 
references  and  digests.  The  cases  of  Cook  v.  H^ald,  21  III. 
425,  Cook  V.  Vrcelandy  21  id.  430,  Beasley  v.  Webster,  64 
id.  458,  Belangcr  v.  Hersey,  90  id.  70,  Paddock  v.  Stout, 
121  id.  571,  Chisholm  v.  Williams,  128  id.  115,  McDonald 
V.  Rosengartcn,  134  id.  126,  Compound  Lumber  Co.  v.  Mur- 
phy,  169  id.  343,  and  Lyon  Lumber  Co.  v.  Equitable  Loan 
Co,  174  id.  31,  all  discuss  principles  which  bear  strongly 
upon  the  question  here  at  issue,  and  the  principles  there  laid 
down  are  in  harmony  with  the  conclusions  reached  in  Simon 
V.  Blocks,  supra. 

We  are  of  the  opinion  that  in  both  of  these  contracts 
the  time  of  the  payment  stipulated  for  a  part  of  the  amount 
was  beyond  one  year  from  the  time  of  the  completion  of 
the  respective  contracts,  and  therefore  appellants  were  not 
entitled  to  liens  for  the  material  and  work  under  the  Me- 
chanic's Lien  act  then  in  force. 

The  record  in  this  case,  together  with  that  in  Clarke  v. 
Shirk,  supra,  discloses,  as  to  the  ninety-nine  year  lease  and 
the  building  which  Franklin  D.  Clarke  started  to  erect  on 
the  premises  in  question,  a  very  unfortunate  condition  of 
affairs  and  one  seemingly  of  great  hardship  for  all  parties 
to  this  litigation;  but  this  court  cannot  in  this  proceeding 
attempt  to  adjust  all  the  equities  for  the  parties  concerned. 
The  lien  given  under  our  law  to  material-men  or  mechanics 
is  purely  statutory,  and  can  only  be  enforced  in  accordance 
with  its  strict  provisions. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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George  E.  Lloyd  &  Co. 

V. 

Nelson  Edward  Matthews  et  al. 
Opinion  Med  October  ^j,  ipo6 — Rehearing  denied  Dec,  5,  ipo6. 

1.  Corporations — when  proof  of  authority  to  execute  contract 
for  corporation  is  unnecessary.  When  a  contract,  properly  executed 
for  a  corporation  by  its  president,  is  such  a  contract  as  the  corpo- 
ration might  lawfully  make,  proof  of  the  execution  by  the  presi- 
dent is  all  that  is  required,  in  the  absence  of  proof  showing  want  of 
authority  to  make  the  contract. 

2.  Same — when  execution  of  guaranty  is  binding  on  corpora- 
tion, A  guaranty  executed  for  a  corporation  by  its  president  upon 
a  note  payable  to  its  order,  which  was  discounted  for  its  benefit  and 
the  proceeds  received  by  it,  is  binding  upon  the  corporation  with- 
out proof  of  special  authority  from  the  corporation  to  its  president 
to  execute  the  guaranty. 

3.  Bills  and  notes — distinction  between  liability  of  an  endorser 
and  a  guarantor.  The  liability  of  an  unconditional  guarantor  of 
commercial  paper  becomes  independent  and  fixed  upon  the  failure 
of  the  principal  to  pay  the  money  or  perform  the  act  guaranteed, 
while  the  liability  of  an  endorser  is  conditional  until  the  required 
statutory  diligence  has  been  shown. 

4.  Same — blank  endorsement  cannot  be  converted  into  a  guar- 
anty.  The  holder  of  a  promissory  note  endorsed  in  blank  by  the 
payee  cannot  write  a  contract  of  guaranty  over  the  endorsement 
and  rely  upon  parol  proof  to  show  that  such  was  the  agreement 
when  the  endorsement  was  made. 

5.  Same — when  fact  that  guaranty  was  written  after  endorse- 
ment is  immaterial.  Whether  a  special  guaranty  was  written  at 
the  time  the  signature  thereto  was  affixed,  or  afterwards,  is  imma- 
terial, where  there  was  a  subsequent  express  ratification  of  the 
guaranty  by  the  endorser. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook  county;  the  Hon.  John  Gibbons,  Judge,  presiding. 

Bangs,  Wood  &  Bangs,  for  appellant : 
It  is  against  the  policy  of  the  law  to  allow  one  corpora- 
tion to  guarantee  the  payment  of  a  promissory  note  of  an- 
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otlier  corporation.  Such  a  contract  is  ultra  vires.  Dobson 
V.  More,  164  111.  no;  Kelley  v.  Varnish  Co.  90  111.  App. 
287;  Tool  Co.  V.  Jones  Manf.  Co.  91  id.  548;  Hotel  Co.  v. 
Bank,  86  Fed.  Rep.  742 ;  Mining  Co,  v.  Mill  Co.  67  id.  356. 

Where  the  execution  of  a  contract  of  guaranty  is  denied 
by  verified  plea,  special  authority  of  the  president  to  execute 
such  contract  on  behalf  of  the  corporation  must  be  shown. 
Hotel  Co.  V.  Bank,  86  Fed.  Rep.  746;  Bank  v.  Warehouse 
Co.  116N.  Y.  292. 

Waiver  of  protest,  demand  and  notice  of  dishonor  make 
liability  as  full  as  that  of  a  surety  or  guarantor.  Dunnigan 
V.  Stevens,  122  111.  396. 

Demand  of  payment  and  notice  of  non-payment  is  essen- 
tial to  make  endorser  liable.  Belford  v.  Bangs,  15  111.  App. 
76;  Bond  V.  Bragg,  17  111.  69;  Cook  v.  Rennick,  19  id.  598; 
Kurd's  Stat.  1903,  chap.  98,  sec.  7. 

Endorsement  of  a  promissory  note  by  the  payee  is  a  con- 
tract in  writing  and  cannot  be  varied  by  parol  evidence. 
Hately  v.  Pike,  162  111.  241. 

An  endorsement  of  guaranty  made  by  the  payee  transfers 
legal  title,  but  the  liability  is  that  of  the  guarantor,  and  not 
of  the  endorser.  Heaton  v.  Hulbert,  3  Scam.  489 ;  Clayes 
v.  White,  65  111.  357. 

P^CKHAM,  Smith,  Packard  &  ApMadoc,  for  appellees : 

A  corporation  acts  through  its  president,  and  an  act  per- 
taining to  the  business  of  the  corporation  not  clearly  foreign 
to  the  general  power  of  the  president,  done  through  him, 
will  be  presumed  to  have  been  authorized.  Typesetting  Co. 
V.  Ranch  Co.  112  111.  App.  309;  Glover  v.  Lee,  140  111.  107; 
Snyder  Bros.  v.  Bailey,  165  id.  447;  Bank^y.  Griffin,  168 
id.  317. 

It  is  immaterial  whether  words  of  guaranty  are  placed 
on  an  instrument  before  or  after  signature.  Kaestner  v. 
Bank,  170  111.  '322;  Lennon  v.  Goodspeed,  89  id.  440. 
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Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Nelson  E.  Matthews  and  Clark  H.  Rice,  banking  part- 
ners, doing  business  at  Ottawa,  Ohio,  brought  an  action  of 
assumpsit  against  George  E.  Lloyd  &  Co.,  a  corporation,  on 
the  endorsement  and  guaranty  on  the  following  promissory 
note : 

"$1500.00  Ottawa,  Ohio,  July  25, 1^02, 

"Sixty  days  after  date,  we,  or  either  of  us,  promise  to  pay  to  the 
order  of  George  E.  Lloyd  &  Co.  fifteen  hundred  dollars,  payable 
at  the  banking  house  of  Matthews  &  Rice,  Ottawa,  Ohio.  Value  re- 
ceived. If  not  paid  at  maturity  to  bear  eight  per  cent  interest  from 
maturity. 

Columbia  Telephone  Manf.  Co.     (Seal.) 

By  G.  M.  RissER,  Prest,     (Seal.) 
W.  M.  Rees,  Secy,  (Seal.)" 

On  the  back  of  the  note  appears  the  following : 

"Payment  guaranteed;  protest,  demand  and  notice  of  non-pay- 
ment waived  ^       ^  ,  «  ^ 

Geo.  E.  Lloyd  &  Co. 

By  E.  C.  Williams,  President:' 

To  the  declaration,  which  contained  two  special  counts 
(one  on  the  endorsement  and  one  on  the  guaranty)  and  the 
common  counts,  appellees  pleaded  the  general  issue  and  a 
special  plea,  verified  by  affidavit,  denying  the  execution  of 
the  guaranty.  From  a  judgment  for  the  face  of  the  note  in 
the  circuit  court  of  Cook  county  an  appeal  was  prosecuted  to 
the  Appellate  Court  for  the  First  District,  where  the  judg- 
ment below  was  affirmed,  and  appellant  prosecutes  a  further 
appeal  to  this  court. 

Since  the  judgment  of  the  Appellate  Court  settles  all  the 
controverted  questions  of  fact  adversely  to  the  contention  of 
the  appellant,  we  need  only  to  consider  the  questions  of  law 
raised. 

I.  It  is  contended  that  even  though  it  be  conceded  that 
George  E.  Lloyd  &  Co.,  by  E.  C.  Williams,  its  president, 
signed  the  guaranty,  still,  as  a  matter  of  law,  the  corpora- 
tion cannot  be  held  liable  without  proof  of  special  authority 
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from  the  corporation  to  its  president  to  execute  the  contract 
of  guaranty.  A  corporation  can  act  only  through  its  agents, 
and  the  president  of  a  corporation,  as  the  agent  and  corpo- 
rate representative,  has  the  power,  in  the  ordinary  course  of 
business  and  in  furtherance  of  the  corporate  interests,  to  ex- 
ecute contracts  and  to  bind  the  company  in  so  doing.  He 
is,  by  virtue  of  his  office,  recognized  as  the  business  head  of 
the  company,  and  any  contract  pertaining  to  the  corporate 
affairs,  within  the  general  powers  of  such  officer,  executed 
by  the  president  on  behalf  of  his  corporation,  will,  in  the  ab- 
sence of  proof  to  the  contrary,  be  presumed  to  have  been 
done  by  authority  of  the  corporation.  (Aiwater  v.  Ameri- 
can Exchange  Nat.  Bank,  152  111.  605;  Bank  of  Minne- 
apolis V.  GriMn,  168  id.  314;  Anderson  v.  South  Chicago 
Brewing  Co.  173  id.  213;  Anderson  Transfer  Co.  v.  Fuller, 
174  id.  221 ;  Williams  v.  Harris,  198  id.  501.)  If  the  con- 
tract in  question  had  been  executed  by  some  agent  who  ordi- 
narily does  not  have  the  power  to  sign  such  instruments,  and 
the  execution  had  been  put  in  issue  by  properly  verified  plea, 
as  is  the  case  here,  then  it  would  be  necessary  to  go  beyond 
the  mere  fact  of  the  execution  of  the  instrument  and  prove 
the  authority  of  the  agent  to  execute  the  same;  but  when 
the  contract  is  properly  executed  for  the  corporation  by  its 
president  and  it  is  such  a  contract  as  the  "corporation  might 
lawfully  make,  the  proof  of  the  execution  by  the  president  is 
all  that  is  required,  in  the  absence  of  any  evidence  to  the 
contrary  showing  that  the  contract  was  not  made  by  the  au- 
thority of  the  corporation. 

In  support  of  its  contention  that  special  authority  in  the 
president  to  sign  this  guaranty  must  be  shown,  the  appellant 
cites  and  relies  upon  Dobson  v.  More,  164  111.  no,  Park 
Hotel  Co.  V.  Fourth  Nat.  Bank,  86  Fed.  Rep.  746,  National 
Park  Bank  v.  German  American  Mutual  Warehousing  and 
Security  Co.  1 16  N.  Y.  281,  and  some  other  cases  of  like  char- 
acter. Language  can  be  found  in  these  cases,  and  perhaps 
in  others,  which,  when  considered  alone  and  disconnected 
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from  the  facts  of  the  case  wherein  it  is  employed,  seems  to 
sustain  the  contention  of  appellant  that  in  order  to  make  a 
contract  binding  upon  a  corporation  which  has  been  executed 
by  the  company  through  its  president,  a  resolution  of  the 
board  of  directors  or  a  vote  of  the  stockTioIders,  or  other 
special  authority,  must  be  shown  where  the  execution  of  the 
instrument  is  put  in  issue  by  a  verified  plea.  Upon  a  care- 
ful examination  of  these  cases  it  will  be  found  that  they  are 
clearly  distinguishable  from  the  case  at  bar,  in  that  the  pres- 
ident, in  the  execution  of  the  contracts,  was  using  the  credit 
of  the  corporation  to  serve  his  own  private  interests  or  that 
of  some  third  party.  Thus,  in  Dobson  v.  More,  supra,  where 
the  president  and  general  manager  had  express  authority 
"to  sign  notes,  drafts  and  acceptances  in  the  name  of  the 
company,  and  to  make  checks  upon  the  company  funds  in 
bank  for  the  payment  of  any  proper  indebtedness  of  the 
company,"  and  the  president,  merely  to  aid  another  company 
to  raise  money,  executed  in  behalf  of  his  company  a  written 
guaranty  on  the  note  of  another  corporation,  it  was  held,  as 
against  the  holder  of  such  note  with  notice  of  the  facts,  that 
the  company  could  not  be  held  liable  on  such  guaranty,  there 
being  no  authority  whatever  shown  for  the  president  to  bind 
the  company,  as  guarantor,  for  the  indebtedness  of  another. 
The  powers  of  a  president  to  bind  a  corporation  by  contracts 
are  limited  tp  those  matters  concerning  which  the  charters 
and  by-laws  and  the  statutes  of  the  State  authorize  it  to 
make  contracts.  In  Park  Hotel  Co,  v.  Fourth  Nat.  Bank, 
86  Fed.  Rep.  746,  where  the  president  discounted  a  note  for 
his  own  private  benefit  and  endorsed  by  him  in  the  name  of 
the  Park  Hotel  Company,  of  which  he  was  president,  and 
payable  to  hin^^lf,  it  was  held  that  the  corporation  was  not 
liable,  and  that  the  bank  had  notice,  by  the  face  of  the  note, 
that  the  president  was  exceeding  his  usual  and  ordinary 
powers  in  making  a  note  to  himself,  and  that  in  the  absence 
of  special  authority  from  the  corporation  no  recovery  could 
be  had.    National  Park  Bank  v.  Warehousing  Co.  116  N.  Y. 
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281,  is  a  case  in  all  essential  features  like  Dobson  v.  More, 
supra,  and  the  same  rule  is  applied. 

Many  other  cases  are  to  be  found  illustrating  the  doc- 
trine announced  in  the  decisions  above  referred  to,  but  since 
this  court  in  Dobson  v.  More,  supra,  has  reviewed  many  of 
these  cases  and  approved  them,  no  necessity  exists  to  discuss 
them  further.  The  case  at  bar  does  not  fall  within  the  ex- 
ception to  the  general  rule  recognized  in  these  cases,  but 
since  the  guaranty  sued  on  was  placed  on  the  note  of  appel- 
lant and  the  note  was  discounted  for  its  benefit  and  the 
proceeds  thereof  were  remitted  to  appellant,  the  plainest 
principles  of  justice  require  that  the  company  should  be  held 
bound  by  the  act  of  its  president  without  any  proof  of  au- 
thority beyond  that  which  must  be  presumed  from  the  fact 
that  the  president  in  good  faith  and  in  the  regular  course  of 
corporate  business,  and  for  the  benefit  of  the  corporation, 
executed  the  instrument  sued  on. 

2.  It  is  next  contended  by  appellant  that  the  court  erred 
in  giving  instructions  for  the  appellee.  Instruction  No.  2  is 
as  follows : 

"The  court  instructs  the  jury,  as  a  matter  of  law,  that  it 
is  immaterial  whether  the  words  of  special  guaranty  are 
stamped  or  written  on  the  back  of  a  note  above  the  signature 
of  a  guarantor  at  the  time  its  signature  is  placed  thereon,  or 
afterwards,  provided  you  believe,  from  the  evidence,  that 
the  signature  was  in  fact  placed  there  for  the  purpose  of 
guaranteeing  the  payment  of  the  note,  and  the  words  as 
stamped  or  written  are  in  accordance  with  such  purpose." 

The  objection  pointed  out  to  this  instruction  is,  that  it 
ignores  the  question  whether  the  contract  of  guaranty  is 
ultra  vires,  and  that  it  impliedly  tells  the  jury  that  parol  evi- 
dence can  be  heard  to  vary  or  alter  an  endorsement  by  the 
payee  of  a  promissory  note.  There  is  no  question  in  this 
case  to  which  the  doctrine  of  ultra  vires  can  have  any  appli- 
cation. This  objection  needs  no  further  consideration.  The 
second  objection  is  equally  frivolous.    The  instruction  says 
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nothing  about  the  admissibility  of  parol  evidence  to  alter  or 
vary  the  terms  of  a  blank  endorsement  by  the  payee  of  a 
promissory  note.  If  this  instruction  is  to  be  understood  as 
laying  down  the  la>y  that  the  holder  of  a  promissory  note 
endorsed  in  blank  by  the  payee  can  write  out  a  contract  of 
special  guaranty  over  the  signature  of  the  endorser  and  rely 
on  parol  proof  to  establish  that  such  was  the  agreement  and 
understanding  at  the  time  of  the  endorsement,  then  the  in- 
struction is  erroneous.  There  is  a  well  defined  distinction 
between  the  contract  of  an  endorser  and  that  of  a  guaran- 
tor of  commercial  paper.  The  liability  of  an  unconditional 
guarantor  becomes  independent  and  fixed  upon  the  failure 
of  the  principal  party  to  pay  the  money  or  perform  the  act 
guaranteed,  (Holm  v.  Jamieson,  173  111.  295,)  while  that  of 
an  endorser  is  conditional  until  the  statutory  diligence  has 
been  shown.  {Bledsoe  v.  Graves,  4  Scam.  382;  Schuttler 
V.  Piatt,  12  111.  417;  Clayes  v.  White,  83  id.  540.)  In  cases 
of  a  blank  endorsement  the  owner  of  the  note  may  fill  out 
the  formal  assignment  at  any  time  before  or  at  the  trial ;  but 
this  rule  has  never  been  so  extended  as  to  authorize  the 
holder  to  write  words  of  a  special  guaranty  above  a  blank 
endorsement,  thereby  changing  the  contract  from  one  of  en- 
dorsement to  one  of  guaranty.  The  instruction  under  con- 
sideration is  inartificially  drawn,  but  as  applied  to  the  facts 
in  this  case  we  do  not  think  it  was  misleading.  There  was 
some  conflict  in  the  testimony  as  to  whether  the  words  above 
appellant's  signature  were  placed  there  before  it  was  signed 
or  afterwards,  but  the  evidence  shows  that  after  the  signa- 
ture was  placed  on  the  back  of  the  note  appellees  wrote  a 
letter  to  appellant,  and  also  sent  a  telegram,  asking  if  the 
endorsement  on  the  note  was  satisfactory.  In  this  corre- 
spondence appellees  quoted  the  language  of  the  guaranty, 
and  received  a  reply  from  appellant  that  it  was  "perfectly 
satisfactory."  This  is  an  express  ratification  of  the  guar- 
anty contract,  and  therefore  it  was,  under  the  facts  of  this 
case,  immaterial  whether  the  words  constituting  the  guar- 
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anty  were  on  the  note  at  the  time  of  the  signing  or  were 
placed  there  afterwards,  since  the  appellant  fully  ratified  the 
guaranty  contract  after  it  had  a  copy  of  it.  Under  these 
circumstances  instruction  No.  2  was  harmless. 

Errors  complained  of  in  giving  other  instructions  and  in 
refusing  instructions  asked  by  appellant  have  been  carefully 
considered,  and  we  see  no  error  in  any  of  the  rulings  of  the 
court  for  which  judgment  should  be  reversed. 

The  judgment  of  the  Appellate  Court  is  therefore  af- 

^""^^-  Judgment  afHrtned. 


Joseph  Juretich 

V. 

The  People  of  the  State  of  Illinois. 
Opinion  Hied  October  2$,  1906 — Rehearing  denied  Dec,  d,  1906. 

1.  Confidence  game — what  is  included  in  a  confidence  game. 
The  confidence  game,  as  meant  by  section  98  of  division  i  of  the 
Criminal  Code,  includes  any  swindling  operation  in  which  advant- 
age is  taken  of  the  confidence  reposed  by  the  victim  in  the  swindler. 

2.  Same — what  justifies  conviction  for  confidence  game.  Proof 
that  the  accused  wrote  a  bogus  check  which  he  gave  to  another 
party,  telling  him  to  take  it  to  a  merchant,  an  acquaintance  of  the 
latter,  apply  part  of  it  upon  a  bill  which  the  accused  knew  was  ow- 
ing to  such  merchant  and  obtain  cash  for  the  balance,  which  the 
other  party  did,  giving  the  cash  to  the  accused,  who  divided  with 
him,  is  sufficient  to  justify  a  conviction  under  section  98  of  divi- 
sion I  of  the  Criminal  Code,  relating  to  the  confidence  game. 

3.  Same — admissibility  of  evidence  of  similar  transactions.  In 
a  prosecution  for  obtaining  money  by  practicing  a  confidence  game 
in  which  a  bog^s  check  was  used,  evidence  of  similar  transactions 
in  which  the  accused  made  use  of  bogus  checks  is  admissible  for 
the  purpose  of  showing  guilty  knowledge. 

4.  Same — testimony  of  accomplice  may  be  sufficient  to  convict. 
In  a  prosecution  for  obtaining  money  by  means  of  the  confidence 
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game,  the  uncorroborated  testimony  of  an  accomplice,  if  believed 
by  the  jury,  is  sufficient  to  support  a  conviction. 

5.  Criminal  law — jury's  right  to  judge  of  the  law  in  criminal 
cases.  The  statutory  rule  which  in  Illinois  makes  "jurors  judges  of 
the  law  in  criminal  cases  has  been  qualified  by  judicial  construction 
until  it  has  little  force,  and  instructions  which  contain  complicated 
and  argumentative  additions  to  the  rule  as  stated  in  the  statute 
should  be  refused. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  George  Kersten,  Judge,  presiding. 

Cantwei.1.  &  Erbstein,  and  Chari^es  P.  R.  Macau- 
lay,  for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  John  J.  Heai,y,  State's 
Attorney,  John  R.  Newcomer,  and  F.  L.  Barnett,  for  the 
People. 

Mr.  Justice  Wh^kin  delivered  the  opinion  of  the  court : 

On  November  15,  1904,  the  grand  jury  of  Cook  county 
returned  an  indictment  against  the  plaintiff  in  error,  Joseph 
Juretich,  of  two  counts,  the  first  charging  him  with  obtaining 
money  by  means  of  the  confidence  game,  and  the  second  with 
obtaining  money  by  false  pretenses.  A  motion  to  quash  the 
indictment  was  overruled  but  the  second  count  was  dismissed 
and  upon  a  trial  he  was  found  guilty  and  sentenced  to  the 
penitentiary.  To  reverse  that  judgment  a  writ  of  error  has 
been  prosecuted  from  this  court. 

It  is  insisted,  that  conceding  the  facts  as  proven  upon  the 
trial  to  be  true,  they  do  not  constitute  the  offense  of  obtain- 
ing money  by  means  of  the  confidence  game ;  that  the  mere 
obtaining  of  money  by  a  bogus  check  is  not  practicing  the 
confidence  game,  within  the  meaning  of  the  statute;  that 
the  gist  of  the  offense  is  obtaining  money  by  that  kind  of 
fraud  commonly  called  the  confidence  game,  and  that  the 
use  of  a  bogus  check,  or  any  other  device,  whatever  it  may 
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be,  is  merely  incidental  to  the  crime,  so  that  if  money  is 
obtained  under  circumstances  that  do  not  amount  to  what  is 
commonly  called  the  confidence  game  there  can  be  no  con- 
viction of  that  offense,  even  though  a  bogus  check  be  used. 

Section  98  of  chapter  38  (Kurd's  Stat.  1905,  p.  692,) 
provides  that  every  person  who  shall  obtain  or  attempt  to 
obtain  from  any  other  person  or  persons  any  money  or  prop- 
erty by  means  or  by  use  of  any  false  or  bogus  check,  or  by 
any  other  means,  instrument  or  device  commonly  called  the 
confidence  game,  shall  be  imprisoned  in  the  penitentiary  not 
less  than  one  nor  more  than  ten  years.  This  statute  does 
not  in  specific  terms  define  the  confidence  game,  but  merely 
provides  that  every  person  who  shall  obtain  from  any  other 
person  any  money  by  means  of  any  false  or  bogus  check, 
commonly  called  the  confidence  game,  shall  be  guilty,  etc. 
It  assumes  that  what  is  commonly  called  the  confidence  game 
is  well  understood.  Acts  which  will  constitute  the  practice 
of  the  confidence  game  have  been  before  us  on  several  occa- 
sions, and  we  have  held  that  it  includes  any  swindling  opera- 
tion in  ^yhich  advantage  is  taken  of  the  confidence  reposed 
by  the  victim  in  the  swindler.  It  is  very  often  practiced  by 
the  use  of  cards,  dice,  checks  or  other  means,  instruments 
or  devices  in  which  the  victim  gets  nothing,  but  is  simply 
swindled  out  of  his  money  by  some  trick  or  device.  DuBois 
y.  People y  200  111.  157;  Graham  \.  People,  181  id.  477; 
Maxzvell  v.  People,  1 58  id.  248. 

The  evidence  in  this  case  shows  that  Juretich  conducted 
a  saloon  in  the  city  of  Chicago,  where  he  met  one  Frank 
Hawkins  and  asked  him  if  he  thought  he  could  raise  some 
money.  Hawkins  replied  that  he  was  ready  to  try.  Juretich 
then  drew  a  check  for  $19.30,  payable  to  James  St.  Clair,  and 
without  authority  signed  the  name  of  Charles  T.  Woods  to 
it,  and  endorsed  it  on  the  back  with  the  name  of  St.  Clair, 
the  payee.  He  then  gave  it  to  Hawkins  with  instructions  to 
get  it  cashed.  The  latter  tried  at  two  or  three  places  but 
failed  to  get  the  money  and  returned  to  plaintiff  in  error  with 
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the  check.  One  Max  Goldenberg  kept  a  furniture  store  in 
the  city  and  had  gone  to  school  with  Hawkins,  who  was 
known  to  him  by  the  name  of  Wells.  Among  thecustomers 
of  Goldenberg  was  a  man  named  Richard  Moore,  who  was 
indebted  to  him  in  the  sum  of  $19.30,  being  a  balance  due 
for  furniture  purchased.  Juretich  knew  that  Moore  was  in- 
debted to  Goldenberg  in  this  amount,  as  Mrs.  Moore  had 
tried  to  borrow  money  from  him  with  which  to  pay  the  bill. 
Juretich  asked  Hawkins  if  he  knew  Goldenberg.  Hawkins 
replied  that  he  did,  and  Juretich  then  told  him  to  take  the 
check  to  Goldenberg,  pay  $4  on  Moore's  account  and  get  the 
balance  in  cash.  Hawkins  went  to  the  store  and  presented 
the  check,  but  the  clerk  or  cashier  refused  to  pay  it  without 
Goldenberg's  directions,  who  finally  did  order  her  to  credit 
the  amount  and  pay  the  balance.  Hawkins  received  $15.30 
in  cash,  of  which  amount  he  gave  Juretich  $8.30  and  kept 
the  balance. 

It  is  difficult  to  see  how  it  can  be  successfully  contended 
that  these  acts  within  our  common  knowledge  do  not  amount 
to  obtaining  money  by  means  of  the  confidence  game.  The 
money  was  obtained  by  Hawkins  from  Goldenberg  by  means 
or  by  use  of  a  false  or  bogus  check  under  the  direction  of 
plaintiff  in  error.  Hawkins  had  tried  at  other  places  to  cash 
the  check  and  failed.  Juretich  sought  to  take  advantage  of 
the  peculiar  acquaintance  and  relations  between  Hawkins 
and  Goldenberg,  and  his  knowledge  of  the  indebtedness  due 
the  latter  from  Moore,  to  gain  the  confidence  of  Goldenberg 
and  swindle  him  out  of  the  money. 

It  is  next  insisted  that  the  evidence  is  not  sufficient  to 
sustain  the  conviction.  The  foregoing  facts  are  substantially 
undisputed.  Hawkins  testified  to  them  and  no  one  contra- 
dicts him.  Evidence  was  offered  of  similar  transactions  in 
which  Juretich  had  figured  as  one  of  the  principal  actors. 
This  evidence  was  not  competent  nor  was  it  offered  as  tend- 
ing to  prove  the  defendant  guilty  of  the  crime  charged  in 
this  indictment,  but  evidence  of  similar  transactions  prac- 
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ticed  by  the  accused  upon  other  parties  was  admissible  to 
show  guilty  knowledge.  (DuBois  v.  People,  supra.)  Jure- 
tich  seeks  to  weaken  or  destroy  the  testimony  of  Hawkins, 
who,  he  says,  had  become  angry  with  him  because  he  had  re- 
fused to  furnish  an  attorney  to  defend  him  on  a  charge  of 
this  offense,  and  that  in  order  to  "get  even"  with  the  plain- 
tiff in  error,  as  he  expresses  it,  Hawkins  sought  to  connect 
him  with  the  crime;  also,  that  Hawkins  had  pleaded  guilty 
and  was  at  the  time  of  this  trial  awaiting  sentence,  and  that 
he  hoped  to  save  himself  from  the  penitentiary  by  implicat- 
ing the  plaintiff  in  error.  The  uncorroborated  testimony  of 
an  accomplice,  if  believed  by  a  jury,  is  sufficient  to  support 
a  conviction.  (Campbell  v.  People,  159  111.  9 ;  Hoyt  v.  Peo- 
ple, 140  id.  588.)  In  this  case,  however,  the  testimony  of 
Hawkins,  the  accomplice,  does  not  stand  alone  but  is  sup- 
ported by  other  facts  and  circumstances.  It  is  impossible  for 
the  plaintiff  in  error  to  explain  all  of  the  illegal  transactions 
proved  against  him  so  as  to  make  them  consistent  with  his 
innocence.  While  a  man  might  on  one  or  even  two  occa- 
sions have  in  his  possession  a  bogus  check  and  attempt  to 
obtain  money  thereon  and  be  innocent  of  any  intention  to 
commit  a  crime,  yet  when  he  is  connected  with  numerous 
transactions  of  like  character  he  must  be  charged  with  knowl- 
edge that  the  one  or  two  transactions  were  not  bona  Ude. 
In  this  case  proof  of  other  bogus  transactions  tends  very 
strongly  to  show  that  plaintiff  in  error  knew  his  conduct  was 
criminal,  and  thus  corroborated  the  testimony  of  Hawkins. 
An  expert  on  handwriting  testified  that  the  whole  of  the 
check  for  $19.30  upon  which  the  money  was  obtained  was 
in  the  handwriting  of  one  person,  as  was  also  the  endorse- 
ment on  the  back.  Another  check  drawn  on  the  Fort  Dear- 
born National  Bank,  payable  to  the  order  of  Joseph  Juretich 
and  signed  by  Carl  Wade,  was  also  offered  in  evidence  and 
proof  made  that  it  also  was  bogus  and  forged,  and  that 
money  was  obtained  upon  it  under  circumstances  similar  to 
those  by  which  it  was  secured  on  the  check  in  question.  The 
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expert  on  handwriting  also  testified  that  all  of  the  check  and 
the  signatures  thereto  attached  and  the  endorsements  on  the 
back  were  in  the  same  handwriting  as  the  check  upon  which 
the  money  was  obtained  from  Goldenberg.  These  facts  and 
circumstances  strongly  corroborate  the  testimony  of  Haw- 
kins, to  the  effect  that  the  check  was  dr^wn  by  Juretich  and 
endorsed  by  him  and  delivered  to  the  witness  for  the  purpose 
of  obtaining  the  money. 

We  are  satisfied  that  the  jury  were  fully  justified  in  find- 
ing the  defendant  guilty  as  charged  in  the  indictment. 

It  is  next  contended  that  the  record  fails  to  show  that 
the  July  term,  1905,  of  the  criminal  court  of  Cook  county,  at 
which  this  case  was  tried,  was  properly  convened.  In  sup- 
port of  this  contention  it  is  insisted  that  the  statute  provides 
that  the  terms  of  the  criminal  court  of  Cook  county  shall 
begin  on  the  first  Monday  of  each  month;  that  the  first 
Monday  of  July,  1905,  fell  on  July  3  and  that  the  court  was 
not  convened  until  July  5,  which  was  not  within  the  time 
provided  by  the  statute,  and  therefore  the  term  lapsed.  The 
statement  that  the  court  was  not  convened  until  July  5  is 
based  on  the  convening  order  as  shown  by  the  original  rec- 
ord, which  shows  interlineations  and  some  evidence  of  muti- 
lation, but  by  an  amended  record  filed  in  this  case  it  is  shown 
that  the  July  term  in  fact  convened  on  "the  first  Monday, 
being  the  third  day,  of  July,"  etc.  The  point  is  therefore 
not  sustained  by  the  record. 

It  is  also  contended  that  the  court  erred  in  giving  and 
refusing  instructions.  On  looking  to  the  abstract  of  the  rec- 
ord we  find  that  at  the  instance  of  the  People  fifteen  instruc- 
tions were  given,  and  the  court  of  its  own  motion  gave 
another,  numbered  16.  The  defendant  also  asked  about  the 
same  number,  most  of  which  were  given  as  asked,  only  two 
being  slightly  modified,  and  the  court  refused  five  altogether. 
It  would  be  a  waste  of  time  to  attempt  to  review  these  nu- 
merous instructions  seriatim.  As  a  whole,  subject  to  the 
criticism  that  the  large  number  of  them  tended  to  confuse 
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rather  than  enlighten  the  jury,  we  find  the  instructions  sub- 
stantially correct. 

Serious  complaint  is  made  of  the  refusal  to  give  one 
asked  by  counsel  for  the  defendant  intended  to  tell  the  jury 
how  far  it  should  be  controlled  by  the  instructions  of  the 
court  as  to  the  law.  It  first  states  that  the  jury  are  the  judges 
of  the  law  as  well  as  of  the  facts  in  the  case,  and  that  they 
are  not  bound  by  the  law  as  declared  by  the  court,  but  have 
the  right  to  determine  for  themselves  what  the  law  is.  So 
far  the  instruction  is  in  conformity  with  the  language  of  the 
statute,  but  it  goes  on  to  say:  "You  ought  to  adopt  the 
opinion  of  the  law  held  by  the  court  if  you  can  conscien- 
tiously do  so,  but  if  you  are  convinced  that  the  court  is  in 
error,  then  it  is  not  only  your  right,  but  it  is  your  sworn 
duty,  to  render  a  verdict  according  to  the  opinion  of  the  law 
that  you  yourselves  entertain."  As  a  whole  it  conforms 
substantially  to  some  of  the  decisions  of  this  court.  Its  re- 
fusal is  justified  by  counsel  for  the  People  on  the  ground 
that  it  was  in  substance  given  in  the  fifth  on  behalf  of  the 
People,  which,  after  telling  the  jury  that  they  were  the 
judges  of  the  law  as  well  as  of  the  facts,  was  as  follows : 
"If  they  can  say  upon  their  oaths  that  they  know  the  law 
better  than  the  court  does,  they  have  a  right  to  do  so ;  but 
before  assuming  so  solemn  a  responsibility  they  should  be 
assured  that  they  are  not  controlled  by  their  will  or  their 
wishes,  but  from  deep  and  confident  conviction  that  the  court 
is  wrong  and  that  they  are  right.  Before  saying  this  upon 
their  oaths  it  is  their  duty  to  reflect  whether  from  their  own 
study  and  experience  they  are  better  qualified  to  judge  of  the 
law  than  the  court.  If,  under  all  the  circumstances,  they  are 
prepared  to  say  that  the  court  is  wrong  in  his  exposition  of 
the  law,  the  statute  has  given  them  the  right." 

If  called  upon  to  say  that  this  instruction  is  free  from 
objections  we  should  hesitate  to  do  so,  especially  as  to  its 
argumentativeness.  But  the  argument  of  counsel  for  the 
plaintiff  in  error  is  not  against  its  correctness,  but  against 
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the  position  that  it  covers  the  rule  announced  in  the  one  re- 
fused. We  are  of  the  opinion  that  they  are  not  materially 
different, — at  least  that  a  jury  would  so  understand  them. 
The  statute  -which  makes  the  jury  the  judges  of  the  law  and 
the  facts  has  been  often  severely  criticised  by  the  profession, 
and  justly  so.  Instead  of  resorting  to  the  legislature  to  re- 
peal it  the  courts  have  from  time  to  time  qualified  it,  until 
finally  it  has  been  rendered  absolutely  nugatory.  No  honest 
and  intelligent  jury  would,  upon  reflection,  say  that  by  their 
study  and  experience  they  were  better  qualified  to  judge  of 
the  law  than  the  court,  and  certainly  if  they  must  be  "con- 
vinced, upon  a  deep  and  confident  conviction,  that  the  court 
is  wrong  and  they  are  right,"  they  would  never  hesitate  to 
follow  the  law  as  given  by  the  court,  and  the  statute  is  there- 
by rendered  meaningless.  The  legislature  should  have  re- 
pealed it  long  ago.  We  think  both  instructions  on  the  sub- 
ject as  they  appear  in  this  record  should  have  been  refused, 
but  the  contention  that  the  fifth  does  not,  in  substance,  set 
forth  the  rule  attempted  to  be  announced  in  that  which  was 
refused  cannot  be  maintained.  Certainly  there  was  no  pre- 
judicial error  in  the  refusal  of  the  one  asked. 

There  is  no  merit  in  the  contention  that  the  evidence  on 
behalf  of  the  State  was  introduced  in  such  a  manner  as  to 
confuse  the  jury  and  mislead  it  to  the  prejudice  of  the  de- 
fendant. Outside  of  the  evidence  of  the  witnesses  who  tes- 
tified concerning  the  transaction  in  question,  as  before  said, 
evidence  was  offered  of  similar  transactions  in  which  the 
defendant  had  been  interested,  for  the  purpose  of  showing 
guilty  knowledge.  That  evidence  could  not  have  been  prop- 
erly introduced  in  a  different  order  than  that  in  which  it  was 
offered.  The  court  expressly  instructed  the  jury  as  to  the 
purpose  for  which  it  was  offered,  and  it  is  not  claimed  that 
it  was  incompetent  for  that  purpose. 

This  record  is  voluminous  and  has  required  at  our  hands 
a  somewhat  laborious  consideration,  and  we  have  reached 
the  conclusion  that  no  reversible  error  was  committed  by  the 
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trial  court  to  the  prejudice  of  the  defendant.  The  jury  were 
fully  and  fairly  instructed  as  to  the  law  applicable  to  every 
feature  of  plaintiff  in  error's  defense  and  he  was  given  the 
benefit  of  every  reasonable  doubt. 

The  judgment  of  the  criminal  court  will  be  affirmed. 

Judgment  afUnned. 


Henry  H.  Gage 

V. 

The  People  ex  rel.  John  J.  Hanberg,  County  Treasurer. 

Opinion  Hied  October  23,  ipod — Rehearing  denied  Dec.  5,  ipo6. 

These  cases,  being  Nos.  4222,  4223  and  4224,  are  controlled  by 
the  decision  in  Gage  v.  People,  (ante,  p.  410.) 

Writ  of  Error  to  the  County  Court  of  Cook  county; 
the  Hon.  W.  H.  Hinebaugh,  Judge,  presiding. 

F.  W.  Becker,  for  plaintiff  in  error. 

William  M.  Pindell,  (Edgar  Bronson  Tolman, 
Corporation  Counsel,  and  Robert  Redfield,  of  counsel,) 
for  defendant  in  error. 

Per  Curiam  :  These  records  present  the  same  questions 
that  were  raised  and  considered  in  Gage  v.  People  ex  reL 
(ante,  p.  410,)  and  none  other.  On  the  authority  of  the 
judgment  entered  in  that  case,  and  for  the  reasons  set  forth 
in  the  opinion  in  that  case,  the  judgment  in  each  of  these 
cases  is  affirmed.  Judgments  aMrmed. 

Mr.  Justice  Carter  took  no  part  in  the  decision  of  this 
case. 
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J.  Emii.  Smith 

V.  \ 

Frank  T.  Reid. 

Opinion  Hied  October  23,  ipo6— Rehearing  denied  Dec.  5,  ipo6. 

1.  Elections — ballots  having  clear  distinguishing  marks  should 
be  thrown  out.  One  of  the  chief  objects  of  the  Aust;ralian  Ballot 
law  is  to  preserve  the  secrecy  of  the  ballot,  and  hence  ballots  having 
marks  made  by  the  voter  which  are  clearly  distinguishing  and  de- 
stroy their  secrecy  should  be  thrown  out. 

2.  Same — what  are  not  distinguishing  marks.  On  a  contest  of 
the  election  of  city  clerk,  names  written  on  four  ballots,  in  pencil, 
for  various  offices  other  than  city  clerk,  the  names  written  in  being 
printed  in  other  places  on  the  ballots  as  candidates  for  the  same 
offices  for  which  the  names  were  written  in,  are  not  distinguishing 
marks. 

3.  Same — when  the  ballots  are  properly  counted.  Three  ballots 
bearing  the  figure  "5"  adjacent  to  one  of  the  names  printed  on  the 
ballot  as  candidate  for  constable,  there  being  five  constables  to  be 
elected,  are  properly  counted  in  a  contest  of  the  election  of  city 
clerk,  where  there  is  nothing  in  the  record  to  show  that  the  voters 
intended  the  figure  to  be  a  distinguishing  mark. 

4.  Same — when  a  ballot  cannot  be  counted.  A  ballot  having 
crosses  in  the  squares  opposite  the  name  of  each  candidate  for  the 
office  being  contested  cannot  be  counted  for  either  candidate. 

5.  Same — lines  forming  cross  must  intersect  within  circle  or 
square.  The  lines  forming  the  cross  on  a  ballot  must  meet  or  in- 
tersect within  the  circle  or  square  where  it  is  intended  to  be  placed, 
and  the  ballot  should  not  be  counted  if  the  lines  cross  entirely  out- 
side the  circle  or  square^  even  though  one  line  of  the  cross  is  partly 
within. 

6.  Same — ballots  shown  to  have  been  properly  preserved  are  the 
best  evidence.  Ballots  are  admissible  in  evidence  for  what  they  are 
worth,  even  though  not  first  shown  to  have  been  properly  preserved, 
and  if  shown  to  have  been  properly  preserved  are  the  best  evidence. 

7.  Same — effect  where  parties  stipulate  that  ballots  have  been 
properly  preserved.  Where  the  parties  to  an  election  contest  stipu- 
late that  the  ballots  have  been  properly  preserved,  the  fact  that  dis* 
crepancies  between  the  number  of  ballots  counted  and  the  number 
of  names  on  the  poll-books  exist  in  seventeen  out  of  twenty-five 
precincts  does  not  justify  the  court  in  disregarding  the  stipulation, 
where  no  fraud  is  shown  with  regard  to  such  discrepancies. 
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Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  Creighton,  Judge,  presiding. 

E.  S.  Smith,  for  appellant. 

Albert  Salzenstein,  Sidney  S.  Breese,  and  Clark 
B.  Shipp,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

At  an  election  held  April  4,  1905,  in  the  city  of  Spring- 
field, appellant  and  appellee  were  opposing  candidates,  re- 
pubHcan  and  democratic,  respectively,  for  the  office  of  city 
clerk.  The  city  council  met  on  April  7,  1905,  and  found  on 
their  canvass  of  the  returns  4719  votes  for  appellant  and 
4741  for  appellee.  Appellee  was  thereupon  declared  elected 
to  the  office  of  city  clerk  by  a  plurality  of  22  votes.  A  con- 
test was  brought  in  the  circuit  court  of  Sangamon  county 
and  the  ballots  were  re-counted.  The  court  found  that  4726 
votes  were  cast  for  appellee  and  4718  for  appellant,  and 
thereupon  declared  appellee,  Frank  T.  Reid,  elected  to  the 
office  of  city  clerk  and  rendered  judgment  accordingly. 
From  that  judgment  an  appeal  has  been  taken  to  this  court. 

The  appellee  insists  that  the  circuit  court  of  Sangamon 
county  did  not  have  jurisdiction  to  hear  this  contest.  On 
this  record  we  are  of  the  opinion  that  under  sections  97  and 
98  of  chapter  46,  Kurd's  Statutes  of  1905,  that  court  had 
jurisdiction. 

On  May  24,  1905,  counsel  stipulated  that  the  ballots  had 
been  properly  preserved  and  that  the  count  should  be  pro- 
ceeded with.  The  ballots  were  thereupon  counted  as  to  city 
clerk.  Without  objection  4694  votes  were  counted  for  the 
appellant  and  4700  for  appellee.  Sixty-five  ballots  returned 
in  the  regular  ballot-boxes  were  objected  to  by  counsel. 
Over  the  objection  of  appellant  26  of  these  disputed  ballots 
were  counted  for  appellee  and  over  the  objection  of  appellee 
24  were  counted  for  appellant.    The  remaining  15  th^  court 
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refused  to  count  for  either  candidate, — making  a  total  on  the 
re-count,  as  heretofore  stated,  of  4726  for  appellee  and  4718 
for  appellant.  We  have  examined  with  care  the  65  original 
ballots  which  were  made  a  part  of  this  record.  If  the  bal- 
lots as  counted  are  held  to  be  the  best  evidence  and  consist- 
ent rules  be  followed  in  counting  them,  by  no  possibility  can 
the  result  of  the  count  be  changed  so  as  to  seat  appellant. 
One  of  the  chief  objects  of  the  Australian  Ballot  law  is  to 
preserve  the  secrecy  of  the  ballot,  and  in  order  to  effect  this, 
ballots  having  marks  made  by  the  voter  which  are  clearly 
distinguishing  and  destroy  their  secrecy  will  be  thrown  out. 
Ballots  54  and  58  had  names  written  in  with  pencil  for  vari- 
ous offices  other  than  city  clerk,  the  names  written  in  being 
printed  in  other  places  on  the  ballot  as  candidates  for  the 
same  office  for  which  their  names  were  written  in.  These 
ballots  were  counted  for  appellee.  Ballots  40  and  44  had 
names  written  in  in  the  same  manner  as  candidates  for  of- 
fices other  than  city  clerk,  the  names  so  written  in  being 
printed  on  the  ballot  in  other  places  for  the  same  offices  for 
which  they  were  written  in.  These  two  last  named  ballots 
were  counted  for  appellant.  We  think  the  trial  court  de- 
cided rightly  that  these  ballots  should  be  counted  and  that 
tlie  names  so  written  in  were  not  distinguishing  marks.  But 
even  assuming  that  the  proof  did  show  that  the  marking 
of  these  ballots  tended  to  destroy  their  secrecy,  inasmuch 
as  two  were  counted  for  appellant  and  two  for  appellee  it 
would  not  change  the  final  result. 

Again,  ballots  43,  53,  55,  56  and  61  all  had  written  in 
with  pencil,  as  candidates  for  various  offices  other  than  city 
clerk,  the  names  of  persons  not  found  printed  on  any  other 
part  of  the  ballot.  These  five  ballots  were  all  counted  for 
appellant.  Ballots  52,  57,  59  and  60  all  had  written  in  with 
pencil,  in  the  same  way,  for  candidates  for  various  offices 
other  than  city  clerk,  the  names  of  persons  not  found  printed 
on  any  other  part  of  the  ballot.  These  last  four  ballots 
were  coimted  for  appellee.    It  was  assumed,  we  suppose,  by 
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the  trial  court,  that  these  names  were  written  in  by  the  voter 
as  bona  fide  candidates  for  the  various  offices  named,  and 
not  as  distinguishing  marks.  We  see  nothing  in  the  record 
to  indicate  to  the  contrary,  and  under  the  circumstances  the 
ballots  were  properly  counted.  But  even  assuming  that  the 
proof  showed  that  these  names  were  distinguishing  marks, 
then  if  any  are  thrown  out  for  this  reason  all  must  be, — ^the 
five  counted  for  appellant  as  well  as  the  four  counted  for 
appellee.  Appellant  would  thereby  suffer  a  net  loss  of  one 
vote. 

Again,  ballots  39,  41  and  42  all  had  in  pencil  the  figure 
"5"  written  in  adjacent  to  one  of  the  names  printed  on  the 
ballot  as  candidate  for  constable.  One  of  these  ballots  was 
counted  for  appellee  and  two  for  appellant.  There  were 
five  constables  to  be  elected.  We  assume  from  a  study  of 
these  three  ballots  and  the  manner  in  which  they  are  marked 
that  the  voter  thought  he  would  cumulate  his  vote  for  con- 
stable and  therefore  marked  his  ballot  in  that  way.  Such 
figures  might  easily  be  distinguishing  marks,  but  there  is 
nothing  in  this  record  to  indicate  that  they  were  in  this 
case.  If  they  were  so  held,  all  three  ballots  would  have  to 
be  thrown  out,  and  appellant  would  therefore  suffer  a  net 
loss  of  one  vote. 

Again,  ballot  67  has  a  cross  in  the  square  before  the 
name  of  appellant  and  one  in  the  square  before  the  name  of 
appellee,  and  no  other  mark  affecting  the  candidates  for  city 
clerk.  This  ballot  was  counted  for  appellant.  We  think 
this  was  plainly  a  mistake  or  oversight.  The  ballot  should 
not  be  counted  for  either  of  the  parties  to  this  suit.  Ballot 
28  had  a  pencil  cross  immediately  in  front  of  the  democratic 
circle.  One  of  the  lines  is  wholly  outside  the  circle  while 
the  other  line  of  the  cross  is  about  one-third  within  the  circle 
and  two-thirds  without,  but  the  two  lines  cross  entirely  out- 
side the  circle.  There  is  no  other  mark  on  the  face  of  the 
ballot.  This  ballot  was  counted  for  Reid.  We  think  it 
should  not  be  counted  for  any  candidate.  The  lines  forming 
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the  cross  must  meet  or  intersect  within  the  proper  circle  or 
square  to  comply  with  the  statute.  If  the  meeting  place  or 
intersection  of  the  lines  forming  the  cross  is  entirely  out- 
side the  square  or  circle,  as  in  ballot  28,  then  the  cross  is 
not  made  in  the  "proper  margin  or  place  opposite  the  name 
of  the  candidate  of  his  choice,"  and  not  complying  substan- 
tially with  the  statute  should  not  be  counted.  {Apple  v. 
Barcroft,  158  111.  649.)  By  not  counting  said  ballots  67  and 
28  appellant  and  appellee  lose  one  vote  each  and  the  result 
is  not  changed. 

If  the  same  line  of  reasoning  be  adopted  as  to  the  other 
disputed  ballots,  including  the  15  ballots  not  counted  by  the 
lower  court,  whether  any  or  all  of  the  ballots  are  consistently 
thrown  out  or  any  or  all  consistently  counted,  appellant  can 
not  profit  thereby.    The  result  would  not  be  changed. 

Appellant  practically  admits  this,  but  insists  in  the  third 
precinct  of  the  third  ward  that  the  ballots  should  not  be 
considered  in  the  re-count  as  there  was  a  discrepancy  of  18 
between  the  number  of  names  on  the  poll-books  and  the  num- 
ber of  ballots  actually  found  on  the  re-count  and  counted. 
He  insists  that  the  returns  of  the  judges  and  clerks  as  can- 
vassed by  the  city  council  ought  to  be  taken  in  that  precinct 
instead  of  the  ballots,  and  if  these  returns  are  taken  and  the 
ballots  in  the  other  precincts  as  counted  were  added  appellant 
would  be  elected.  As  above  stated,  the  parties  to  this  cause 
stipulated  before  the  ballots  were  counted  that  they  had  been 
properly  preserved.  Of  twenty-five  election  precincts  in  the 
city  of  Springfield  at  this  election  seventeen  show  discrepan- 
cies between  the  number  of  ballots  counted  and  the  number 
of  names  on  the  poll-books.  In  only  eight  does  the  number 
correspond.  These  discrepancies  vary  all  the  way  from  one 
to  eighteen.  The  record  shows  that  counsel  for  appellant 
knew  on  June  2  of  this  discrepancy  and  he  then  moved  to 
have  the  missing  ballots  produced  by  appellee,  who,  as  city 
clerk,  was  in  possession  of  the  returns.  After  full  hearing 
the  court  on  June  3  overruled  thi§  motion,  stating^  that  ther^ 


Digitized  by  VjOOQIC 


498  Smith  v.  Reid.  [228  IlL 

was  nothing  to  show  that  appellee  had  any  of  the  missing 
ballots  in  his  possession  or  knew  anything  about  them.  On 
June  6  appellant  for  the  first  time  insisted  that  the  ballots 
from  the  third  precinct  of  the  third  ward  should  not  be  con- 
sidered the  best  evidence  but  that  the  returns  made  by  the 
judges  and  clerks  in  this  precinct  should  be  taken  in  the  re- 
count, and  he  then  asked  leave  to  file  the  poll-books  and  call 
the  judges  and  introduce  testimony  to  show  that  the  count 
at  the  close  of  the  polls  differed  from  the  ballots  as  found 
and  re-counted  on  the  trial.  The  court  asked  him  if  there 
was  not  an  agreement  that  the  ballots  should  be  counted  and 
the  results  found  from  them.  Counsel  insisted  that  that 
agreement  was  made  with  the  understanding  that  the  integ- 
rity of  the  ballots  had  been  preserved,  and  that  because  of 
this  large  discrepancy  fraud  existed  and  the  integrity  of  the 
ballots  could  not  be  relied  on.  One  of  the  judges  of  elec- 
tion in  said  third  precinct  of  the  third  ward  had  testified  at 
length  with  reference  to  this  discrepancy  several  days  be- 
fore and  there  is  nothing  in  his  testimony  to  indicate  fraud. 
Appellant  had  four  days  from  the  time  he  knew  of  this  dis- 
crepancy to  look  up  the  evidence  and  call  in  witnesses  if  he 
wished  them  to  be  heard.  He  called  in  only  one  of  the 
judges.  He  made  no  showing,  by  affidavit  or  otherwise,  to 
indicate  that  the  ballots  in  this  precinct  had  not  been  prop- 
erly preserved.  The  trial  court  stated  that  it  did  not  see 
that  any  fraud  had  been  shown,  and  did  not  feel  that  it 
could  set  aside  the  stipulation  as  to  receiving  the  ballots  as 
the  best  evidence  unless  fraud  was  shown.  We  do  not  find 
anything  in  this  record  to  indicate  fraud,  and  agree  with 
the  trial  court  in  its  findings  therein.  In  more  than  two- 
thirds  of  the  precincts  there  are  discrepancies.  It  is  a  well 
known  fact  to  all  who  have  had  experience  in  election  mat- 
ters, that  these  discrepancies  frequently  occur  without  any 
dishonest  intention  on  the  part  of  the  election  officials  and 
without  their  being  able  to  explain  how  the  discrepancies 
occurred.   If  the  third  precinct  of  the  third  ward  was  to  be 
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thrown  out  because  of  this  discrepancy,  by  the  same  line  of 
reasoning  the  other  sixteen  precincts  might  also  be  thrown 
out.  There  is  no  showing  in  this  record  by  which  any  dis- 
tinction could  be  drawn  between  these  various  precincts, 
showing  that  in  some  the  ballots  were  properly  preserved 
and  in  others  not.  If  these  seventeen  precincts  were  thrown 
out  and  the  original  returns  of  the  judges  and  clerks  taken 
in  these  seventeen  precincts  and  the  ballots  themselves  taken 
as  to  the  other  eight  precincts  as  counted  in  this  contest,  the 
result  would  be  4700  for  appellant  and  4755  for  appellee, — 
a  much  larger  plurality  than  he  had  either  by  the  original 
returns  or  on  the  re-count  by  the  lower  court. 

Under  our  law  the  ballots  can  be  admitted  in  evidence 
without  its  first  being  shown  that  they  have  been  safely  kept 
by  the  proper  custodian, — ^not  as  the  best  evidence,  but  for 
what  they  are  worth.  (Bontiey  v.  Finch,  180  111.  133;  Co- 
'iron  V.  Craw,  164  id.  20;  Caldwell  v.  McElvain,  184  id. 
552.)  The  ballots  are  the  best  evidence  if  it  is  shown  that 
they  have  been .  properly  preserved,  and  if  they  have  not 
been,  the  returns  should  not  necessarily  be  accepted  as  con- 
clusive. No  inflexible  rule  that  either  the  ballots  or  the  re- 
turns should  be  conclusive  of  the  result  can  be  made.  The 
result  must  be  determined  from  a  consideration  of  both,  in 
connection  with  all  the  facts  and  circumstances  surrounding 
the  case.  (Jeter  v.  Headley,,  186  111.  34;  Dooley  v.  Van- 
Hohenstein,  170  id.  630;  Caldwell  v.  McEb/ain,  supra,) 
The  discrepancy  of  64  between  the  number  of  names  on  the 
poll-books  and  the  number  of  ballots  found  has  not  been 
accounted  for  or  attempted  to  be  accounted  for  in  the  rec- 
ord, except  in  the  case  of  seven  ballots  in  the  first  precinct 
of  the  second  ward.  These  ballots  appellee  insisted  the  court 
ought  to  count,  but  the  court  refused.  We  are  not  prepared 
to  hold,  on  the  proof  offered,  that  these  ballots  should  have 
been  counted,  but  if  they  were,  none  of  them  could  be 
counted  for  appellant  and  at  least  five  of  them  should  be 
counted  for  appellee.    Of  the  remaining  57  ballots  that  were 
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not  accounted  for,  there  is  no  presumption  existing  that  any 
of  them,  either  the  i8  in  the  third  precinct  of  the  third  ward 
or  any  of  the  others,  should  be  counted  in  any  given  way. 

We  are  of  the  opinion  that  on  the  record  before  us  the 
lower  court  was  justified  in  holding  that  the  ballots  as  re- 
turned and  as  re-counted  should  be  taken  as  the  best  evi- 
dence, and  that  said  court  committed  no  reversible  error  in 
re-counting  said  ballots. 

The  judgment  of  the  circuit  court  will  therefore  be  af- 

^™^^-  Judgment  affirmed. 


Grace  M.  Standish 

V. 

Frederick  E.  Musgrove  et  al.  # 

Opinion  Med  October  ^j,  ipo6 — Rehearing  denied  Dec,  6,  xpo6. 

1.  Appeals  and  errors — party  in  whose  favor  a  decree  is  ren- 
dered must  preserve  evidence  to  sustain  it.  In  chancery,  the  party 
in  whose  favor  a  decree  granting  affirmative  relief  is  rendered,  to 
sustain  it  on  appeal,  must  preserve  the  evidence  by  a  certificate  of 
evidence  or  the  decree  must  specifically  find  the  facts  that  were 
proved  on  the  hearing. 

2.  Same — when  objections  will  not  be  presumed  to  have  been 
filed  after  report  was  approved.  Failure  of  an  order  approving  a  re- 
ceiver's final  report  in  foreclosure  to  mention  any  disposition  of  ob- 
jections by  the  owner  of  the  equity  of  redemption  does  not  raise 
a  presumption  that  the  objections  were  filed  after  the  report  was 
approved,  where  the  record  shows  the  owner  of  the  equity  of  re- 
demption was  a  party  to  the  suit  and  had  filed  a  petition  to  require 
the  receiver  to  report,  and  the  order  recites  that  it  was  made  "with 
the  consent  of  the  party  owning  the  equity  of  redemption,"  which 
recital  was  afterwards  stricken  from  the  order. 

3.  Receivers — receiver's  report  should  be  closely  scrutinised. 
The  report  of  a  receiver  in  foreclosure  should  be  closely  scruti- 
nized by  the  court,  even  in  the  absence  of  objections  by  an  inter- 
ested party,  and  where  large  expenditures  on  the  property  appear, 
the  correctness  thereof  should  be  shown  by  something  more  than 
the  mere  statements  of  the  receiver. 
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4.  Same — receiver  in  foreclosure  not  permitted  to  expend  large 
sums  for  benefit  of  purchaser,  A  receiver  in  foreclosure  should  not 
be  permitted,  under  the  pretense  of  keeping  the  property  in  repair, 
to  expend  large  sums  for  the  benefit  of  the  party  holding  the  certi- 
ficate of  purchase. 

5.  Same — court  may  investigate  all  accounts  of  the  receiver  on 
final  report,  A  court  has  power  to  investigate  and  determine  the 
correctness  of  all  the  accounts  of  a  receiver  whep  his  final  report  is 
filed,  notwithstanding  a  partial  report  has  previously  been  approved. 

6.  Mortgages — purchaser  at  sale  is  not  entitled  to  rents  during 
redemption  period.  The  purchaser  at  a  foreclosure  sale  is  not  en- 
titled to  the  rents  and  profits  during  the  redemption  period  and 
while  the  premises  are  in  possession  of  a  receiver,  even  though  the 
mortgage  so  provides,  since  the  rights  of  the  purchaser  are  de- 
rived from  the  decree,  and  not  from  the  mortgage.    . 

7.  Same — when  owner  of  equity  of  redemption  is  entitled  to  the 
rents  and  profits.  The  owner  of  the  equity  t)f  redemption  is  enti- 
tled to  the  rents  and  profits  during  the  redemption  period,  less  such 
expenditures  as  are  necessary  in  preserving  the  property,  where  the 
deficiency  decree,  under  which  the  receiver  is  in  possession,  is  not 
against  such  owner  of  the  equity  but  against  other  parties. 

Appeai,  from  the  Branch  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  writ  of  error  to  the  Supe- 
rior Court  of  Cook  county ;  the  Hon.  jESSE  H01.DOM,  Judge, 
.presiding. 

John  C.  W11.SON,  and  Wii^uam  Si.ack,  for  appellant. 

Scott,  Bancroft,  Lord  &  Stephens,  (Edgar  A.  Ban- 
croft, and  John  E.  MacLeish,  of  counsel,)  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Mabel  V.  L.  Hamilton  filed  her  bill  in  the  superior  court 
of  Cook  county  against  certain  defendants,  including  the 
appellant,  praying  the  foreclosure  of  a  trust  deed  executed 
by  Benjamin  Thomas  and  wife  to  one  Hangan,  as  trustee, 
conveying  certain  real  estate  in  Chicago,  described  as  4239 
and  4241  St.  Lawrence  avenue.  The  trust  deed  was  exe- 
cuted to  secure  a  note  of  Benjamin  Thomas  for  $14,000, 
dated  August  16,  1895,  payable  to  his  own  order  and  by 
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him  endorsed.  The  bill  alleged  that  appellant  had  by  mesne 
conveyances  become  the  owner  of  the  premises  subject  to  the 
trust  deed.  Appellant  was  served  by  publication,  but  not 
answering  was  defaulted  and  the  bill  taken  for  confessed 
as  to  her,  and  a  decree  for  sale  entered  May  13,  1901,  and 
the  premises  afterwards  sold  to  Frederick  E.  Musgrove,  one 
of  appellees.  Upon  the  coming  in  of  the  master's  report, 
June  12,  1 90 1,  the  sale  was  approved  and  confirmed  and  a 
deficiency  decree  entered  against  defendants,  Grace  M.  De- 
war,  Charles  C.  Stratton  and  E.  Clyde  Parmlee,  for  $796.16. 
After  filing  the  bill  and  before  the  decree  for  sale,  appellee 
M.  L.  Wilborn  was  appointed  receiver  of  the  mortgaged 
premises.  In  the  decree  approving  the  master's  report  and 
rendering  the  deficiency  judgment,  it  was  also  ordered  "that 
the  receiver  heretofore  appointed  in  this  cause  continue  in 
the  possession  of  the  premises  described  in  the  bill  of  com- 
plaint and  the  decree  herein  as  such  receiver,  and  rent  the 
same  and  collect  the  rents,  issues  and  profits  thereof,  all  as 
he  has  heretofore  been  ordered  to  do,  and  that  he  make  re- 
port to  this  court,  when  called  upon,  of  his  doings  in  the 
premises  and  account  for  said  rents,  issues  and  profits,  and 
the  court  retains  jurisdiction  of  this  cause  for  all  purposes 
necessary  to  the  proper  management  of  said  receivership, 
until  the  coming  in  and  confirmation  of  said  receiver's  final 
report  and  his  discharge."  May  2,  1902,  appellant  filed  a 
petition  in  the  case,  alleging  she  was  the  owner  of  the  equity 
of  redemption  and  praying  an  order  directing  the  receiver  to 
file  his  account  and  report,  and  thereupon  the  court  entered 
an  order  directing  the  receiver  to  file  his  account  and  report 
within  five  days  and  to  expend  no  more  money  on  the  prem- 
ises without  the  direction  of  the  court.  The  receiver  ap- 
pears to  have  filed  a  report  May  7  and  a  supplemental  report 
May  15.  Ot\  May  9  appellant  filed  exceptions  to  the  first 
report.  July  2,  1902,  on  motion  of  the  solicitor  for  the  re- 
ceiver, it  was  "ordered  that  the  report  and  the  supplemental 
report  of  said  receiver  be  and  the  same  is  hereby  approved." 
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We  have  no  means  of  knowing  what  these  reports  were,  as 
they  are  not  contained  in  the  record.  October  lo,  1902,  the 
receiver  filed  his  final  report,  showing  the  total  amount  of 
receipts  and  expenditures  during  his  entire  receivership. 
The  total  receipts  from  rents  was  $2334.17  and  the  total  ex- 
penditures $1953.44,  leaving  a  balance  on  hand  of  $380.73. 
The  receiver  asked  that  his  compensation  be  directed  to  be 
paid  out  of  that  balance.  October  14  appellant  filed  objec- 
tions to  the  receiver's  report.  On  the  same  day  an  order 
was  entered  by  the  court  approving  the  report,  directing  that 
the  receiver  retain  $100  for  his  compensation,  and  pay  the 
remainder,  $280.73,  to  appellee  Musgrove,  "the  legal  holder 
of  the  master's  deed  herein."  The  order  recited  that  it  was 
made  "by  consent  of  the  party  owning  the  equity  of  redemp- 
tion," but  the  following  day  the  court  entered  an  order  find- 
ing these  words  were  improperly  inserted  in  the  order  of  the 
day  before  and  directing  that  said  order  be  amended  by  strik- 
ing them  out.  To  reverse  this  judgment  approving  the  re- 
ceiver's report  the  appellant  sued  a  writ  of  error  out  of  the 
Appellate  Court  for  the  First  District.  That  court  affirmed 
the  judgment  and  decree  of  the  superior  court,  and  the  case 
is  brought  to  this  court  by  appeal. 

We  have  endeavored  to  set  out  fully  all  the  record  shows, 
from  the  filing  of  the  bill  to  foreclose  the  trust  deed  to  the 
approval  of  the  final  report  of  the  receiver,  for  the  reason 
that  it  is  contended  by  appellees  the  record  is  too  incomplete 
and  imperfect  to  present  any  question  for  our  determination. 
It  is  true  the  record  is  in  two  parts,  is  not  well  arranged 
and  contains  no  certificate  of  evidence,  but  it  is  complete 
enough  to  present  some  of  the  questions  raised  by  the  as- 
signment of  errors.  The  record  does  not  show  whether  there 
was  a  hearing  at  which  evidence  was  heard  on  the  objections 
filed  May  9  to  the  report  of  the  receiver,  or  on  the  objections 
filed  by  appellant  October  14,  the  same  day  the  final  report 
was  approved.  So  far  as  is  shown  by  the  record  no  wit- 
nesses were  introduced  and  no  testimony  heard.    The  order 
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of  October  14  recites  that  the  cause  came  on  "to  be  heard  on 
the  motion  and  the  report  of  the  receiver  herein,  due  notice 
having  been  given  to  all  parties  hereto."  There  is  nothing 
in  the  order  to  indicate  the  hearing  of  evidence  other  than 
the  examination  of  the  report,  nor  does  it  contain  any  finding 
of  facts.  It  is  familiar  law  to  the  legal  profession  that  in 
chancery  a  party  in  whose  favor  a  decree  is  rendered,  to  sus- 
tain it  on  appeal,  must  preserve  the  evidence  in  a  certificate 
of  evidence  or. the  decree  must  specifically  find  the  facts  that 
were  proved  on  the  hearing.  This  is  the  reverse  of  the  rule 
at  law.  Ryan  v.  Sanford,  133  111.  291 ;  Marvin  v.  Collins, 
98  id.  510. 

There  is  no  mention  made  of  any  disposition  of  the  ob- 
jections in  the  order  of  the  court,  and  it  is  contended  by 
appellees  that  the  presumption  is  they  were  filed  after  the 
order  was  entered  approving  the  report.  This  position  is 
not  sustained  by  the  record  itself.  The  bill  alleged  appellant 
was  the  owner  of  the  premises  subject  to  the  trust  deed.  She 
had  also,  on  May  2,  1902,  filed  her  petition  in  the  case,  in 
which  she  alleged  she  was  the  owner  of  the  equity  of  re- 
demption and  asked  that  the  receiver  be  required  to  file  a 
report.  She  was  a  party  in  the  case,  was  known  to  be  so  and 
known  to  be  claiming  an  interest  in  the  receivership.  The 
order  approving  the  report  recites  that  it  was  heard  on  mo- 
tion and  report  of  the  receiver,  "due  notice  having  been 
given  to  all  parties  hereto."  Then  follows  the  statement  that 
the  order  was  made  "by  consent  of  the  party  owning  the 
equity  of  redemption,"  which  was  on  the  following  day 
struck  out.  Under  this  state  of  the  record  we  would  not  be 
justified  in  presuming  that  the  report  was  approved  before 
the  objections  were  filed.  In  the  proper  order  of  time  in 
such  proceedings  the  filing  of  objections  would  precede  the 
order  and  judgment  approving  the  report,  and  the  reasonable 
presumption  is  that  they  were  filed  before  the  report  was  ap- 
proved. Lyon  V.Barney,  i  Scam.  387;  Glos  y.Cary,  194 
id.  214. 
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It  is  claimed  by  the  appellees  that  appellant  was  not  the 
owner  of  the  equity  of  redemption  and  therefore  had  no  in- 
terest in  the  receivership.  According  to  the  averments  of 
the  bill  to  foreclose  the  trust  deed  she  was  the  owner  of  it 
at  the  time  the  bill  was  filed,  and  according  to  her  sworn 
statement  in  her  petition  filed  May  2,  1902,  she  was  the 
owner  of  it  then,  and  we  find  nothing  else  in  the  record 
to  the  contrary.  If  she  was,  in  fact,  not  the  owner  of  the 
equity  of  redemption,  and  if  she  had  no  interest  in  the  re- 
ceivership, this  could  have  been  shown  on  the  hearing  of  her 
exceptions  to  the  receiver's  report,  but  we  cannot  say  from 
this  record  that  she  was  not  such  owner.  But  even  in  the 
absence  of  objections  by  an  interested  party  a  court  should 
closely  scrutinize  the  accounts  of  a  receiver  before  approv- 
ing them.  The  inclination  to  be  liberal  with  other  people's 
property  is  too  well  known  to  be  overlooked.  No  vouchers 
for  expenditures  accompany  the  report,  and  no  evidence  is 
preserved  showing  that  the  court  made  any  investigation  of 
the  matter  wriatever.  We  think  the  court  should  not  have 
approved  the.  report  under  such  circumstances,  but  should 
have  required  more  than  the  uncorroborated  statement  of  the 
receiver  as  to  the  receipts  and  expenditures, — especially  the 
latter, — and  the  necessity  for  them. 

The  superior  court  also  erred  in  directing  the  balance  in 
the  receiver's  hands,  as  shown  by  his  report,  to  be  paid  to 
Musgrove,  the  purchaser  at  the  master's  sale.  In  making 
this  order  and  direction  that  court  was  doubtless  governed 
by  certain  provisions  in  the  trust  deed,  as  the  Appellate 
Court  also  appears  to  have  been  in  affirming  the  decree  of 
the  superior  court.  The  substance  of  the  provision  of  the 
trust  deed  referred  to  is,  that  the  grantors  waived  all  right 
to  the  possession  of  and  income  from  the  premises  pending 
foreclosure  proceedings,  and  in  case  of  sale  until  the  equity 
of  redemption  expired,  and  agreed  that  a  receiver  might  be 
appointed  to  take  charge  of  the  premises  and  collect  the  in- 
come therefrom,  and,  after  paying  the  expenses  of  receiver- 
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ship,  pay  the  same  to  the  person  entitled  to  a  deed  under  the 
certificate  of  sale.  In  Schaeppi  v.  Bartholomae,  217  111.  105, 
where  the  mortgage  contained  a  similar  provision,  it  was 
held  that  the  purchaser  at  the  sale  took  title  under  and  by 
virtue  of  the  decree,  and  could  claim  no  right  to  the  rent  by 
virtue  of  the  provisions  of  the  mortgage.  By  Musgrove's 
purchase  at  the  foreclosure  sale  he  acquired  no  title  to  the 
land  during  the  period  allowed  by  law  for  redemption.  He 
merely  acquired  the  right  to  receive  the  redemption  money 
if  the  premises  were  redeemed,  or  a  deed  to  the  property  if 
there  was  no  redemption.  Stratiss  v.  Tuckhorn,  200  111.  75. 
The  receiver's  report  shows  he  expended  $1953.44  of 
the  receipts,  on  the  property.  We  do  not  regard  the  pro- 
priety of  these  expenditures  as  being  before  us  for  deter- 
mination at  this  time,  but  we  think  the  court  should  have 
carefully  investigated  the  expenditure  of  such  a  large  sum  of 
money  on  the  property  during  the  time  allowed  for  redemp- 
tion, before  approving  the  report.  The  correctness  of  these 
expenditures  should  be  made  to  appear  from  something 
more  than  the  statements  contained  in  the  report  itself.  It 
would  be  clearly  wrong  and  is  not  to  be  tolerated  that  a 
receiver,  under  the  pretense  of  keeping  the  property  in  nec- 
essary repair,  should  be  permitted  to  spend  large  sums  upon 
it  for  the  benefit  of  the  party  holding  the  certificate  of  pur- 
chase. The  appellant,  so  far  as  disclosed  by  the  record,  was 
the  owner  of  the  equity  of  redemption.  There  was  no  defi- 
ciency judgment  against  the  appellant  and  she  is  not  made 
personally  liable  for  the  encumbrance  by  the  decree.  Under 
such  circumstances,  if  she  was  in  fact  the  owner  of  the  equity 
of  redemption  she  was  entitled  to  the  rents  and  profits  of  the 
premises  until  the  time  for  redemption  had  expired.  The  ap- 
pointment of  a  receiver  did  not  divest  her  of  that  right.  She 
was  still  entitled  to  the  rents  and  profits  pending  redemp- 
tion, less  such  expenditures  as  were  necessary  and  proper  in 
preserving  the  property,  but  not  in  bettering  its  condition. 
Davis  V.  Dale,  150  111.  239;  Stevens  v.  Hadfielc^  178  id.  532. 
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The  deficiency  judgment  was  against  Grace  M.  Dewar, 
Charles  C.  Stratton  and  E.  Clyde  Parmlee.  The  decree  of 
foreclosure  finds  that  each  of  those  parties  accepted  a  con- 
veyance of  the  mortgaged  premises,  and  agreed,  as  a  part 
of  the  consideration,  to  pay  the  encumbrance.  There  is  no 
finding  in  the  decree  that  appellant  became  personally  liable 
for  the  mortgage  indebtedness,  hence  there  was  no  defi- 
ciency judgment  against  her. 

The  superior  court  had  full  power  and  authority,  when 
the  final  report  of  the  receiver  was  filed,  to  investigate  and 
determine  the  correctness  of  all  his  accounts,  notwithstand- 
ing a  partial  report  had  been  previously  approved. 

For  the  reasons  given,  the  judgment  of  the  Appellate 
and*  the  decree  of  the  superior  courts  are  reversed  and  the 
cause  remanded  to  the  superior  court  for  further  proceed- 
ings in  harmony  with  the  views  herein  expressed. 

Reversed  and  remanded. 


Frederick  A.  Rauch  et  al. 

V. 

The  Fort  Dearborn  National  Bank  o^  Chicago. 
Opinion  Hied  October  2j,  ipod — Rehearing  denied  Dec,  6j  iqo6. 

1.  Interpleader — bill  must  show  that  defendants  are  claiming 
same  thing.  The  first  requisite  of  a  bill  of  interpleader  is  that  it 
must  show  that  the  defendants  are  claiming  the  same  debt,  duty  or 
thing  from  the  complainant. 

2.  Same — interpleader  cannot  be  maintained  if  complainant  is 
a  tort  feasor  as  to  one  of  defendants.  A  bill  of  interpleader  cannot 
be  maintained  where  it  appears  that  the  complainant  is  a  tort  feasor 
as  to  either  of  the  defendants. 

3.  Same — when  equity  cannot  compel  the  abandonment  of  a  suit. 
Where  a  person  has  a  cause'  of  action  against  one  party  upon  a 
contract  and  against  another  for  a  tort,  and  the  satisfaction  of  a 
judgment  against  either  upon  the  cause  of  action  against  him  would 
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be  a  bar  to  the  enforcement  of  the  cause  of  action  against  the  other, 
a  court  of  equity  has  no  power  to  compel  such  person  to  abandon 
his  suit  against  the  party  liable  on  the  contract  and  compel  him  to 
proceed  against  the  one  liable  for  the  tort 

4.  Same — when  a  bank  cannot  maintain  a  bill  of  interpleader, 
A  bank  which  has  credited  to  a  depositor's  account  checks  drawn 
upon  other  banks  which  the  depositor  had  cashed  for  the  collector 
of  the  payee  of  the  checks,  cannot,  when  the  payee,  upon  the  theory 
that  the  endorsement  of  its  name  was  forged,  seeks  to  recover  in 
actions  ex  contractu  against  the  drawee  banks,  who  in  turn  notify 
the  former  bank  to  defend  the  suits,  maintain  a  bill  of  interpleader 
to  compel  its  depositor,  who  claims  the  right  to  credit  on  the  checks, 
the  drawee  banks  and  the  payee  of  the  checks  to  implead  and  adjust 
their  demands  among  themselves,  to  restrain  the  payee  from  fur- 
ther prosecuting  its  suit  against  the  payee  banks,  and  to  restrain 
the  depositor  from  bringing  any  action  against  the  complainant  for 
the  amount  of  the  checks  or  credits. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District ; — ^heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Theodore  Brentano, 
Judge,  presiding, 

Frederick  A.  Ranch  and  George  L.  Lamping,  the  appel- 
lants, were,  on  and  subsequent  to  June  11,  1902,  engaged 
in  business  in  the  city  of  Chicago  under  the  firm  name  of 
F.  A.  Ranch  &  Co.,  and  had  in  their  employ,  as  a  collector 
of  their  accounts,  one  W.  Bugenhagen.  In  the  course  of 
his  employment,  between  June  11,  1902,  and  February  3, 
1903,  Bugenhagen  received  from  different  persons  eight 
checks  drawn  on  banks  in  the  city  of  Chicago,  payable  to 
the  order  of  F.  A.  Ranch  &  Co.  He  endorsejd  the  name  of 
said  firm  and  his  own  name  upon  these  checks  and  took 
them  to  Charles  Rein,  a  saloon-keeper,  who  cashed  them 
for  him. 

For  some  time  prior  thereto  Rein  had  kept  a  general 
deposit  account  with  the  Fort  Dearborn  National  Bank  of 
Chicago,  the  appellee.  He  endorsed  these  checks  and  de- 
posited them  with  the  appellee,  who  received  them  without 
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knowledge  as  to  the  genuineness  of  the  endorsements  of 
F.  A.  Rauch  &  Co.  and  W.  Bugenhagen,  but  relying  on  the 
endorsements  of  Rein,  and  credited  them  to  Rein's  general 
deposit  account,  subject  to  an  agreement  that  if  the  checks 
should  not  prove  good  the  amounts  thereof  should  be 
charged  back  against  Rein's  deposit  account.  None  of 
these  chocks  were  drawn  upon  the  appellee  bank.  Upon  re- 
ceiving them  from  Rein,  appellee  endorsed  them,  presented 
them  for  payment  through  the  Chicago  clearing  house  in 
the  usual  course  of  business,  and  obtained  the  money  upon 
the  checks  from  the  drawee  banks.  Two  of  these  checks 
were  drawn  upon  the  First  National  Bank  of  Chicago,  two 
upon  the  Milwaukee  Avenue  State  Bank,  two  upon  the 
Union  Trust  Company  and  two  upon  the  Bankers  National 
Bank  of  Chicago. 

On  April  lo,  1903,  the  drawee  banks  notified  appellee 
thit  F.  A.  Rauch  &  Co.  claimed  that  the  endorsements  of 
the  firm  name  upon  the  eight  checks  were  forgeries  or  were 
unauthorized,  and  demanded  from  appellee  the  re-payment 
of  the  amoimts  paid  to  it  upon  the  checks.  Appellee  there- 
upon on  that  date  charged  back  against  Rein's  deposit  ac- 
count the  amounts  for  which  Rein  had  been  given  credit 
on  account  of  the  deposit  of  the  checks  and  notified  Rein 
of  such  action.  Reiil  denied  that  the  endorsements  of  the 
firm  name  upon  the  checks  were  forgeries  or  were  unau- 
thorized, and  denied  the  right  of  appellee  to  charge  back 
the  amount  of  the  checks  against  his  deposit  account. 

On  April  27,  1903,  appellants  brought  four  suits  at  law, 
in  the  superior  court  of  Cook  county,  against  the  drawee 
banks  above  named,  respectively,  upon  checks  aggregating 
one  hundred  and  twenty-five  in  number,  drawn  upon  those 
banks  by  depositors,  payable  to  the  order  of  F.  A.  Rauch 
&  Co.,  it  being  claimed  by  the  plaintiffs  in  those  suits  that 
the  endorsements  of  the  firm  name  upon  the  checks  there 
involved  were  forgeries.  Among  the  checks  on  which  the 
four  suits  are  based  are  the  eight  checks  above  mentioned, 
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which  were  deposited  by  Rein  with  appellee  and  by  it  col- 
lected from  the  drawee  banks  through  the  Chicago  clearing 
house.  On  May  i,  1903,  the  drawee  banks  notified  appel- 
lee that  said  suits  had  been  brought  against  them,  respect- 
ively; that  it  was  therein  claimed  that  the  endorsements 
of  the  name  of  F.  A.  Rauch  &  Co.  upon  the  checks  which 
had  been  paid  by  said  banks  to  appellee  were  forged  or  un- 
authorized, and  that  appellee  would  be  required  to  defend 
said  suits  and  to  pay  any  judgments  that  might  be  rendered 
against  said  banks  on  account  of  the  checks  last  above  men- 
tioned. On  May  25,  1903,  appellee  notified  Rein  of  the 
bringing  of  said  four  suits,  and  that  the  eight  checks  en- 
dorsed by  him  and  deposited  with  appellee  were  involved 
therein,  and  that  it  was  claimed  that  the  endorsements  of 
the  name  of  F.  A.  Rauch  &  Co.  were  forgeries;  that  ap- 
pellee had  been  notified  by  the  drawee  banks  to  defend  said 
suits,  and  appellee  requested  Rein  to  defend  said  suits  ift  so 
far  as  said  eight  checks  were  concerned  and  hold  appellee 
harmless  from  any  judgments  entered  therein  and  costs  of 
litigation.  On  May  27,  1903,  Rein  sent  appellee  a  letter 
stating,  in  substance,  that  he  would  not  look  after  any  of 
the  suits  referred  to  in  appellee's  notice  to  him  nor  would 
he  pay  to  appellee  any  of  the  expenses  incurred  in  connec- 
tion therewith ;  that  he  was  not  in  any  way  responsible  for 
any  of  those  suits,  as  appellee  well  knew ;  that  F.  A.  Rauch 
&  Co.  were  paid  the  money  on  every  check  he  had  cashed, 
and  therefore  could  not  by  any  possibility  recover  on  any 
one  of  them.  He  also  contended  in  this  letter  that  appellee 
had  no  right  whatever  to  deduct  any  sum  from  his  account, 
as  it  had  done. 

On  October  28,  1903,  appellee  filed  a  bill  of  interpleader 
in  the  superior  court  of  Cook  county  setting  up  the  above 
facts,  and  making  Frederick  A.  Rauch  and  George  L. 
Lamping,  co-partners  doing  business  under  the  name  of 
F.  A.  Rauch  &  Co.,  the  First  National  Bank  of  Chicago, 
Milwaukee  Avenue  State  Bank,  Union  Trust  Company,  the 
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Bankers  National  Bank  of  Chica^p  and  Charles  Rein  de- 
fendants thereto.  The  bill  alleges  that  Rein  and  his  attor- 
ney have  frequently  threatened  to  sue  complainant  for  the 
amount  of  the  eight  checks  charged  against  his  account, 
and  that  complainant  believes  that  Rein,  unless  restrained 
from  so  doing,  will  carry  out  his  threats  and  bring  suit 
against  complainant  for  the  amount  of  said  checks.  The 
bill  further  alleges  that  complainant  is  advised  that  if  F.  A. 
Rauch  &  Co.  shall  recover  judgments  against  said  drawee 
banks  for  the  amount  of  said  eight  checks,  on  proof  that 
the  endorsements  of  the  firm  name  thereon  were  forged  or 
unauthorized,  and  said  banks  shall  be  compelled  to  pay  such 
judgments,  then  said  banks  have  recourse  against  complain- 
ant and  can  compel  it  to  pay  the  amounts  of  said  checks; 
that  Rein  and  said  Bugenhagen  claim  that  said  endorse- 
ments were  not  forged  but  were  authorized  by  F.  A.  Rauch 
&  Co.,  or  if  not,  ^hat  the  money  collected  on  said  checks 
was  accounted  for  by  Bugenhagen  to  said  firm,  and  that 
said  firm  has  no  cause  of  action  on  said  checks,  but  com- 
plainant states  that  such  facts  are  denied  by  F.  A.  Rauch  & 
Co.  The  bill  avers  that  complainant  asserts  no  right  what- 
ever to  the  amount  or  credit,  the  proceeds  of  the  checks 
claimed  by  Rein  and  by  F.  A.  Rauch  &  Co.,  but  is,  and  al- 
ways has  been,  ready  and  willing  to  pay  the  same  to  the 
party  or  parties  entitled  thereto,  and  now  offers  to  bring 
said  amount  into  court  as  the  court  shall  direct.  Then  fol- 
low the  usual  allegations  that  complainant  does  not  collude 
with  any  of  the  defendants,  but  exhibits  its  bill  because  it 
is  uncertain  to  whom  said  fund  or  credit  belongs,  and  to 
avoid  multiplicity  of  suits  and  the  danger  of  being  com- 
pelled to  pay  said  fund  or  credit  twice. 

The  prayer  is  that  the  defendants  be  required  to  answer 
the  bill  and  severally  set  forth  to  which  of  them  said  credit, 
or  any  part  thereof,  rightfully  belongs  and  how  in  particular 
they  make  their  claim  thereto ;  that  they  may  be  impleaded 
to  adjust  their  demands  among  themselves ;  that  complain- 
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ant  be  at  liberty  to  pay^aid  sum  into  court  for  the  benefit 
of  the  defendants  as  they  shall  appear  entitled  thereto ;  that 
Rein  be  restrained  from  bringing  any  action  against  com- 
plainant for  the  amount  of  said  checks  or  credit ;  that  Fred- 
erick A.  Rauch  and  George  L.  Lamping  may  be  restrained 
from  prosecuting  their  said  suits  against  the  defendant  banks 
in  so  far  as  such  actions  are  based  upon  said  eight  checks, 
and  that  by  paying  said  money  into  court  complainant  may 
be  absolved  from  any  further  liability  to  any  of  said  defend- 
ants, and  may  be  paid  out  of  said  funds  its  costs  and  reason- 
able solicitor's  fees  in  this  proceeding.  The  bill  is  sworn 
to  by  the  cashier  of  the  Fort  Dearborn  National  Bank  of 
Chicago. 

The  defendants,  Frederick  A.  Rauch  and  George  L. 
Lamping,  interposed  a  demurrer  to  the  bill,  assigning  as 
cause  for  such  demurrer  that  the  complainant  has  not,  by 
its  bill,  shown  any  right  whatever  to  compel  the  two  defend- 
ants last  named  to  interplead  with  the  other  defendants  to 
the  bill. 

On  November  29,  1904,  appellants'  demurrer  was  over- 
ruled. They  elected  to  abide  by  their  demurrer,  and  failing 
to  answer,  the  bill  was  taken  as  confessed  against  them,  and 
it  was  ordered  that  the  defendants  to  the  bill  interplead  and 
settle  the  matters  in  controversy  between  themselves;  that 
complainant  be  dismissed  with  its  costs  of  suit  to  be  taxed 
by  the  clerk,  together  with  $75  solicitor's  fees,  to  be  paid  out 
of  the  fund  brought  into  court.  Injunctions  were  awarded 
as  prayed  for  in  the  bill. 

Frederick  A.  Rauch  and  George  L.  Lamping  appealed 
from  said  decree  to  the  Appellate  Court  for  the  First  Dis- 
trict, where  the  judgment  of  the  superior  court  was  affirmed, 
and  they  now  bring  the  record  to  this  court  for  review. 

Henry  W.  Prouty,  for  appellants : 
The  avemients  of  the  bill  are  insufficient  because  they  do 
not  show  that  the  same  debt  is  claimed  by  both  or  all  the 
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parties  against  whom  the  relief  is  demanded.  3  Pomeroy's 
Eq.  Jur.-(2d  ed.)  sec.  1322;  Bank  v.  Bank,  155  111.  250; 
Morrill  v.  Insurance  Co.  183  id.  260. 

The  relation  between  a  bank  and  a  general  depositor  is 
now  that  of  debtor  and  creditor.  3  Am.  &  Eng.  Ency.  of 
Law,  (2d  ed.)  826;  Woodhouse  v.  Crandall,  197  111.  104; 
Accident  Ass.  v.  Jacobs,  141  id.  261 ;  Wetherell  v.  O'Brien, 
140  id.  146;   Otis  V.  Cross,  96  id.  612. 

The  funds  claimed  by  appellants  and  the  debt  claimed  by 
Rein  lack  identity.  Ryan  v.  Lamson,  153  111.  520;  Newhall 
V.  Kastens,  70  id.  156. 

A  wrongdoer  cannot  maintain  a  bill  of  interpleader. 
II  Ency.  of  PI.  &  Pr.  457;  Puterbaugh's  Ch.  PI.  &  Pr. 
(5th  ed.)  285 ;  Maclennan  on  Interpleader,  60,  61 ;  Slingsby 
V.  Boulton,  I  V.  &  B.  334;  Quinn  v.  Green,  1  Ired.  Eq. 
229;   United  States  v.  Vieter,  16  Abb.  Pr.  153. 

One  cannot  call  upon  others  to  interplead  who  by  his 
own  act  is  placed  in  a  situation  to  be  sued.  Bank  v.  Bank, 
152  111.  296;  Maclennan  on  Interpleader,  60,  61,  63;  Bel- 
cher V.  Smith,  9  Bing.  82 ;  Conley  v.  Insurance  Co,  67  Ala. 
472 ;  Chicago  Edison  Co,  v.  Fay,  164  111.  323 ;  Kyle  v.  Coal 
Co.  112  Ala.  606. 

A  bill  of  interpleader  does  not  lie  where  the  complainant 
shows  that  he  is  fully  advised  of  the  grounds  of  the  different 
claims  and  his  liability  thereunder.  Morgan  v.  Fillmore,  18 
Abb.  Pr.  217;  Shaw  v.  Coster,  8  Paige's  Ch.  339;  Bassett 
V.  Leslie,  123  N.  Y.  396. 

MusGRAVE,  Vroman  &  Lee,  for  appellee : 

There  is  privity  between  appellants  and  appellee  as  to  the 
fund  or  credit  in  question.  Appellants,  on  their  theory  of 
the  facts,  may  maintain  an  action  for  money  had  and  re- 
ceived against  appellee.  Talbot  v.  Bank,  1  Hill,  295 ;  Buck- 
ley V.  Bank,  35  N.  J.  L.  400;  Shafer  v.  McKee,  19  Ohio  St. 
526;  Dodge  v.  Bank,  20  id.  234;    White  v.  Bank,  4  Daly, 

223  —  38 
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223 ;  Johnson  v.  Bank,  6  Hun,  124;  Bank  v.  Pease,  168  111. 
40;   I  Morse  on  Banks  and  Banking,  (4th  ed.)  see.  248. 

Any  doubt  as  to  the  right  to  maintain  a  bill  of  inter- 
pleader will  be  resolved  in  favor  of  complainant.  Supreme 
Commandery  v.  Munick,  163  Mass.  374. 

Appellants,  by  failing  to  interplead  and  suffering  the  bill 
to  be  taken  as  confessed  against  them,  have  confessed  on  the 
record  that  they  have  no  interest  in  the  fund.  Cogszvell  v. 
Armstrong,  yj  111.  139;  Badeau  v.  Rogers,  2  Paige,  209; 
Plaster  Co.  v.  White,  44  Mich.  30;  Blair  v.  Porter,  13  N.  J. 
Eq.  267. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
court : 

The  principal  question  presented  by  the  assignment  of 
errors  and  argument  of  counsel  in  this  case  is  whether  the 
superior  court  erred  in  overruling  appellants'  demurrer  to 
the  bill  of  interpleader. 

The  first  requisite  of  a  bill  of  interpleader  is,  that  it 
must  show  that  the  defendants  are  claiming  the  same  debt, 
duty  or  thing  from  the  complainant.  {Cogswell  v.  Arm- 
strong, 77  111.  139;  Platte  Valley  Bank  v.  National  Live 
Stock  Bank,  155  id.  250;  Morrill  v.  Manhattan  Life  Ins. 
Co.  183  id.  260.)  Appellants  contend  that  the  bill  in  this 
case  is  fatally  defective  because  it  does  not  show  that  they 
are  claiming  the  same  debt  or  duty  that  is  claimed  by  Rein 
or  the  drawee  banks.  It  is  therefore  necessary  to  determine 
what  is  claimed  by  the  respective  defendants  to  the  bill. 

Under  Rein's  contention  that  the  endorsements  on  the 
checks  were  authorized  or  ratified  by  Rauch  &  Co.  appellee 
occupies  the  position  of  debtor  towards  Rein,  (  Woodhouse 
V.  Crandall,  197  111.  104,)  and  Rein  is  claiming  a  debt  from 
appellee  which  was  created  by  depositing  the  checks  and 
receiving  credit  therefor  upon  his  deposit  account.  Under 
appellants'  contention  that  the  endorsements  w^ere  forged, 
the  drawee  banks  stand  in  the  relation  of  debtors  to  appel- 
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lants,  (Munn  v.  Burch,  25  111.  35 ;  Gage  Hotel  Co,  v.  Union 
Nat  Bank,  171  id.  531 ;)  and  appellants  are  claiming  debts 
from  the  drawee  banks  which  were  created  by  a  demand  for 
the  payment  of  checks  drawn  by  depositors  of  those  banks, 
payable  to  the  order  of  appellants.  The  defendant  banks 
are  not  claiming  any  debt  from  appellee,  but  a  duty  to  de- 
fend the  suits  brought  against  them  by  appellants  and  a  lia- 
bility on  the  part  of  appellee  to  reimburse  the  defendant 
banks  for  such  sums  as  they  may  be  required  to  pay  in  sat- 
isfaction of  judgments  rendered  in  those  suits  on  account 
of  the  eight  checks  in  question. 

The  bill  does  not  allege  that  appellants  are  asserting 
any  claim  whatever  against  appellee  for  any  debt,  duty  or 
other  thing.  So  far  as  appellants  are  concerned,  appellee 
is  a  perfect  stranger  to  the  transaction  through  which  ap- 
pellants claim  the  debts  against  the  drawee  banks,  and  the 
fact  that  the  drawee  banks,  relying  upon  the  endorsements 
of  appellee's  name  on  the  checks,  have  paid  over  to  appellee 
the  money  called  for  by  those  checks  and  are  preparing  to 
enforce  the  liability  against  appellee  upon  those  endorse- 
ments in  case  recovery  is  had  upon  the  checks  in  the  suits 
brought  against  them  does  not  change  the  nature  of  appel- 
lants' demand  against  the  drawee  banks,  nor  substitute  the 
liability  of  appellee  for  that  of  the  drawee  banks  upon  the 
debts  claimed  by  appellants.  First  Nat.  Bank  v.  Pease,  168 
111.  40. 

It  is  therefore  apparent  that  appellants  are  not  claiming 
the  same  debt,  duty  or  other  thing  that  is  claimed  by  Rein 
or  by  the  drawee  banks,  and  the  bill  is  in  this  respect  fatally 
defective  as  a  bill  of  interpleader. 

Appellee  urges,  however,  that  the  bill  can  be  maintained 
upon  the  theory  that  the  appellants  have  a  cause  of  action 
against  it  if  the  endorsements  of  the  firm  name  on  the  checks 
were  forged.  Any  right  of  action  that  appellants  may  have 
against  appellee  arises  from  the  fact,  if  it  be  a  fact,  that  they 
never  transferred  the  title  to  the  checks  to  any  one,  and 


Digitized  by  VjOOQIC 


516  Rauch  v.  Ft.  Dearborn  Nat.  Bank.       [22J IIL 

when  appellee  surrendered  the  checks  to  the  drawee  banks 
and  received  the  proceeds  thereof  the  transaction  was  an 
unlawful  conversion  of  appellants'  property,  for  which  they 
might  maintain  an  action  of  trover  against  the  appellee,  or 
might  waive  the  tort  and  bring  suit  in  assumpsit  for  money 
had  and  received  for  their  use.  Talbot  v.  Bank  of  Roches- 
ter, I  Hill,  (N.  Y.)  295;  Robinson  v.  Chemical  Nat.  Bank, 
86  N.  Y.  404. 

Manifestly,  when  one  person  is  claiming  a  debt  arising 
out  of  contract  and  another  damages  arising  out  of  a  tort, 
both  are  not  claiming  the  same  debt,  duty  or  thing.  Thus, 
in  Willard's  Equity  Jurisprudence,  318,  it  is  said:  "Sup- 
pose the  vendee  of  goods  should  be  sued  by  the  vendor  for 
the  price  and  by  a  third  person  claiming  a  right  paramount 
to  that  of  the  vendor.  Here  it  is  obvious  that  a  bill  of  in- 
terpleader will  not  lie,  because  one  of  the  claimants  merely 
seeks  to  enforce  a  contract  and  the  other  claims  as  for  an 
unlawful  conversion.  (Slaney  v.  Sidzvay,  14  Mees.  &  Welsh. 
800.)  *  *  *  On  the  same  principle,  where  a  party  hav- 
ing purchased  a  rick  of  hay  from  an  executor  de  son  tort 
was  threatened  with  a  suit  from  the  rightful  administrator 
of  the  same  estate  and  payment  demanded,  he  was  held  not 
to  be  entitled  to  maintain  a  bill  of  interpleader  or  to  have 
relief  under  the  Interpleader  act.  As  actual  purchaser  he 
was  liable  on  his  express  contract  unless  he  could  defend 
the  action.  To  the  rightful  administrator  he  was  liable  only 
in  tort  for  the  conversion.  Though  the  property  claimed 
was  the  same,  the  duty  or  obligation  was  different. — James 
V.  Pritchard,  7  Mees.  &  Welsh.  216;  Gly^ie  v.  Duesbury, 
II  Sim.  139." 

Moreover,  the  authorities  seem  to  be  uniform  upon  the 
proposition  that  a  bill  of  interpleader  cannot  be  sustained 
where  the  complainant  is  obliged  to  admit,  or  where  it  ap- 
pears, that  as  to  either  of  the  defendants  he  is  a  tort  feasor. 
II  Ency.  of  PI.  &  Pr.  457;  Willard's  Eq.  Jur.  320;  Beach 
on  Modern  Eq.  Pr.  sec.  143;   2  Daniell's  Ch.  Pr.  (5th  ed.) 
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1566;  Maclennan  on  Interpleader,  60;  Conley  v.  Insur- 
ance Co.  67  Ala.  472;  Mount  Holly,  etc.  Co.  v.  Ferree,  17 
N.J.  Eq.  117. 

As  hereinbefore  stated,  appellants  are  not  making  any 
claim  against  appellee.  They  have  instituted  suits  against 
the  drawee  banks  upon  the  checks,  and  seek  to  recover  from 
them  in  actions  ex  contractu  on  the  theory  that  the  endorse- 
ments of  their  firm  name  upon  the  checks  were  forged  or  un- 
authorized. We  are  of  the  opinion  that  where  a  person  has  a 
cause  of  action  against  one  upon  a  contract  and  against  an- 
other for  a  tort,  and  the  satisfaction  of  a  judgment  against 
either  upon  the  cause  of  action  against  him  would  be  a  bar 
to  the  enforcement  of  the  cause  of  action  against  the  other,  a 
court  of  equity  is  without  power  to  compel  such  person  to  re- 
linquish his  claim  and  abandon  his  suit  against  the  one  liable 
upon  the  contract  and  require  him  to  proceed  against  the 
one  liable  for  the  tort.  This,  in  effect,  is  what  appellee  is 
attempting  to  accomplish  in  this  suit.  It  is  asking  that  ap- 
pellants may  be  enjoined  from  prosecuting  their  suits  against 
the  drawee  banks  upon  contracts  and  be  compelled  to  litigate 
their  right  to  recover  against  appellee  for  a  tort. 

In  our  judgment  a  bill  of  interpleader,  for  the  reasons 
stated,  cannot  be  maintained  against  appellants  under  the 
facts  disclosed  by  the  bill,  and  the  demurrer  should  there- 
fore have  been  sustained. 

It  is  unnecessary  to  discuss  the  other  errors  assigned. 
The  decree  of  the  superior  court  and  the  judgment  of  the 
Appellate  Court  will  be  reversed  and  the  cause  will  be  re- 
manded to  the  superior  court,  with  directions  to  sustain 
appellants'  demurrer  to  the  bill  of  interpleader. 

Reversed  and  remanded,  with  directions. 
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W1LHE1.MINE  Zerulla 

V. 

The  Supreme  Lodge  Order  of  Mutual  Protection. 
Opinion  Med  October  2^,  ipo6 — Rehearing  denied  Dec,  5,  igo6. 

1.  APPEAI.S  AND  ERRORS — when  a  principle  of  law  laid  down  on 
the  first  appeal  is  not  binding,  A  principle  of  law  laid  down  by  the 
Appellate  Court  upon  reversing  a  judgment  generally  and  remand- 
ing the  cause  is  not  binding  upon  that  court  upon  a  second  appeal, 
where  the  Supreme  Court  has,  since  the  first  appeal,  decided  the 
point  involved  contrary  to  the  principle  laid  down. 

2.  Benefit  societies — when  suicide  precltides  recovery.  Sui- 
cide by  a  member  of  a  benefit  society  precludes  a  recovery  by  the 
beneficiary,  regardless  of  whether  he  was  sane  or  insane  at  the  time 
or  of  the  degree  of  his  insanity,  where  both  the  application  for 
membership  and  the  by-laws  of  the  society  specify  that  no  benefits 
shall  be  paid  if  death  results  from  the  member's  voluntary  or  invol- 
untary suicidal  act,  whether  sane  or  insane  at  the  time.  {Seitzinger 
v.  Modern  Woodmen,  204  111.  58,  followed.) 

Writ  of  Error  to  the  Branch  Appellate  Court  for  the 
First  District ; — heard  in  that  court  on  appeal  from  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  M.  F.  TulEy,  Judge, 
presiding. 

W11.UAM  ScHREiBER,  for  plaintiff  in  error. 

Cratty  Bros.,  Jarvis  &  Sample,  for  defendant  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  was  an  action  of  assumpsit  brought  in  the  circuit 
court  of  Cook  county  by  plaintiff  in  error  to  recover  as  the 
beneficiary  named  in  a  death  benefit  certificate  issued  by  the 
defendant  in  error  to  Wilhelm  Jordan,  brother  of  plaintiff  in 
error.  The  first  trial  in  the  circuit  court  resulted  in  a  judg- 
ment in  favor  of  plaintiff.  Upon  appeal  by  defendant  to  the 
Appellate  Court  for  the  First  District  that  judgment  was 
reversed  and  the  cause  remanded.    {Supreme  Lodge  Order 
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of  Mutual  Protection  v.  Zerulla,  99  111.  App.  630.)  Upon 
the  cause  being  tried  again  in  the  circuit  court  there  was  a 
verdict  and  judgment  for  defendant,  and  from  that  judg- 
ment an  appeal  was  prosecuted  by  the  plaintiff  to  the  Appel- 
late Court,  where  the  judgment  of  the  circuit  court  was 
affirmed,  and  the  case  is  brought  here  by  the  plaintiff  on  writ 
of  error. 

The  proofs  show,  and  it  was  not  denied,  that  Wilhelm 
Jordan  committed  suicide  by  hanging  himself.  In  his  appli- 
cation for  membership  in  defendant  in  error  he  agreed  that 
if  his  death  resulted  from  his  own  suicidal  act,  sane  or  in- 
sane, then  defendant  in  error  should  not  be  liable  to  the 
beneficiary  named  in  the  certificate.  The  by-laws  of  defend- 
ant in  error  also  provided,  that  "if  the  death  was  due  to  the 
voluntary  or  involuntary  suicidal  act  of  the  deceased  mem- 
ber, whether  he  was  at  the  time  sane  or  insane,"  no  benefit 
shall  be  paid  on  account  of  the  death  of  such  member.  The 
Appellate  Court  in  which  the  judgment  sought  to  be  re- 
versed was  rendered,  held,  under  the  authority  of  Seitsinger 
v.  Modern  Woodmen  of  America,  204  111.  58,  that  the  fact 
that  Jordan  committed  suicide  precluded  a  recovery,  and 
based  its  judgment  of  affirmance  of  the  judgment  of  the 
circuit  court  upon  that  ground. 

Plaintiff  in  error  contends  that  the  law  of  the  case  was 
settled  and  announced  by  the  Appellate  Court  the  first  time 
the  case  was  before  that  tribunal  and  before  the  decision  of 
this  court  in  the  Seitsinger  case  was  filed,  and  that  the  law 
as  announced  by  the  Appellate  Court  at  that  time  must  gov- 
ern the  future  progress  and  determination  of  this  case.  It 
is  argued  that  this  is  the  effect  of  certain  language  used  in 
the  opinion  of  the  Appellate  Court  with  reference  to  the  trial 
court  hearing  evidence  upon  the  question  as  to  whether  Jor- 
dan was  so  insane  as  to  not  be  able  to  understand  the  physi- 
cal nature  and  consequences  of  the  act  that  caused  his  death. 
The  judgment  and  order  of  the  Appellate  Court  reversing 
and  remanding  the  case  was  general  in  its  terms  and  con- 
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tained  no  directions  to  the  trial  court.  It  was  neither  final 
nor  conclusive  between  the  parties,  no  appeal  could  have 
been  prosecuted  from  it,  and  it  was,  therefore,  not  res  judi- 
cata, {Blakeslee's  Express  Co.  v.  Fordy  215  111.  230;  Fried- 
man \,Lesher,  198  id.  21;  Williams  w.  Harris j  id.  501; 
Board  of  Trade  v.  Nelson,  162  id.  431.)  Where  the  Appel- 
late Court  or  this  court,  on  the  first  appeal  to  it,  announces  a 
particular  view  of  the  law  governing  the  case  and  reverses 
and  remands  the  case  for  further  proceedings  in  accordance 
with  the  views  announced,  if  the  case  is  again  brought  before 
such  court  for  review  the  former  decision  is  binding  on  the 
court  making  it,  and  the  questions  decided  and  determined 
by  it  on  the  first  appeal  are  not  open  for  re-consideration  on 
the  second  appeal.  But  while  the  determination  of  a  ques- 
tion of  law  by  the  Appellate  Court  on  the  first  appeal  may, 
as  a  general  rule,  be  binding  upon  it  on  the  second  appeal,  it 
certainly  cannot  be  binding  on  this  court.  Nor  would  the 
Appellate  Court  on  the  second  appeal,  we  apprehend,  be 
obliged  to  adhere  to  a  proposition  of  law  laid  down  on  the 
first  appeal,  when  this  court  had,  since  the  first  appeal,  de- 
cided the  precise  question  contrary  to  the  rule  announced  by 
the  Appellate  Court.^  To  so  hold  would  lead  to  most  illog- 
ical results. 

It  is  not  denied  Jordan  committed  suicide,  and  we  adhere 
to  the  rule  announced  in  Seitzinger  v.  Modem  Woodmen  of 
America,  supra,  that  under  the  provisions  of  his  contract 
there  can  be  no  recovery  in  this  case,  whether  he  was  sane  or 
insane, — ^and  this  without  regard  to  the  degree  of  his  in- 
sanity, if  he  was  insane  at  the  time. 

There  is  no  merit  in  the  contention  of  plaintiff  in  error 
that  defendant  in  error  by  any  act  or  conduct  ever  waived 
its  right  to  deny  liability  under  the  contract. 

The  view  we  take  of  this  case  renders  it  unnecessary  to 
discuss  any  of  the  other  errors  assigned. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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The  Chicago  Union  Traction  Company 
George  W.  Brethauer. 

Opinion  Hied  October  23,  igo6 — Rehearing  denied  Dec.  5,  igo6. 

1.  Appeals  and  errors — claim  of  material  variance  is  equivalent 
to  claim  that  the  declaration  is  not  sustained.  A  contention  by  the 
appellant  that  there  was  a  material  variance  between  the  declara- 
tion and  the  proofs  is  equivalent  to  a  contention  that  the  declaration 
is  not  sustained  by  the  proofs  and  presents  only  this  question  for 
the  consideration  of  the, Supreme  Court  on  appeal,  and  the  rule 
applies  which  limits  the  consideration  of  the  evidence  to  the  deter- 
mination whether  it  tends  to  support  the  cause  of  action  alleged. 

2.  Street  railways — when  allegation  as  to  rate  of  speed  of  car 
need  not  be  proved.  In  an  action  by  a  passenger  against  a  street 
car  company  for  injuries  received  by  being  wrongfully  and  forcibly 
ejected  from  defendant's  car,  the  speed  of  the  car  at  the  time  need 
not  be  proved  as  alleged,  since  its  only  bearing  would  be  upon  the 
question  of  danger  attending  a  violent  expulsion  from  the  car  and 
to  characterize  the  act  and  motive  of  the  ejection. 

3.  Same — company  not  justified  in  violating  ordinance  because 
it  believed  it  invalid.  The  fact  that  managers  of  a  street  railway 
believe  a  transfer  ordinance  is  invalid  and  are  contesting  it  in  the 
courts  does  not  justify  the  company  in  violating  its  provisions,  and 
when  the  ordinance  is  held  valid  by  the  Str^Jreme  Court  the  duty  of 
the  company  and  its  servants,  and  their  relation  to  passengers,  must 
be  determined  by  the  ordinance  and  not  by  the  instructions  of  the 
company,  since  if  the  ordinance  is.  valid  it  was  valid'  from  its  pas- 
sage, and  not  merely  from  the  time  it  was  adjudged  so. 

4.  Same — when  statement  of  conductor  who  issued  a  transfer  is 
admissible.  Proof  that  the  conductor  who  issued  a  transfer  to  a 
passenger  stated  at  the  time  that  it  was  good  on  the  line  the  passen- 
ger desired  to  take  is  admissible  in  an  action  against  the  company 
for  wrongful  ejection  of  the  passenger  by  another  conductor  who 
refused  to  accept  the  transfer,  even  though  the  statement  was  con- 
trary to  the  company's  instructions  to  its  conductors,  where  it  was 
in  accord  with  the  terms  of  an  ordinance  which  the  company  was 
contesting  but  which  was  subsequently  held  valid. 

5.  Same — it  is  the  duty  of  a  street  car  conductor  to  obey  the  law 
regardless  of  instructions.  It  is  the  duty  of  a  street  car  conductor 
in  issuing  transfers  to  comply  with  the  ordinances  governing  his 
line  of  duty  in  that  respect,  regardless  of  instructions  to  the  con- 
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trary  from  his  superiors,  and  in  so  acting  he  must  be  held  to  be 
acting  for  the  company. 

6.  Same — a  conductor  in  issuing  transfers  stands  in  relation  of 
railroad  ticket  seller.  A  street  car  conductor  supplied  with  blank 
transfers,  and  authorized  to  punch  and  deliver  them  to  passengers 
upon  request  in  consideration  of  a  cash  fare,  stands  in  the  same  re- 
lation to  the  company  and  the  passengers  as  a  ticket  seller  of  the 
company,  and  what  he  says  to  the  passengers  with  reference  to  the 
transfer  and  the  privileges  conferred  thereby  is  admissible  as  part 
of  the  res  gesta  and  as  characterizing  the  subsequent  conduct  of 
the  transfer  holder. 

7.  Evidence — when  the  proof  of  business  income  is  competent. 
Where  plaintiff's  business  at  the  time  of  his  injury  was  that  of  a 
jewelry  jobber,  the  income  from  which  was  dependent  upon  his 
personal  labor  and  supervision,  it  is  proper,  under  suitable  allega- 
tions of  the  declaration,  to  prove  how  much  money  he  made  per 
month  for  the  year  prior  to  his  injury,  even  though  he  styles  such 
income  as  "profits"  in  answering  a  question  of  the  court  as  to 
whether  he  meant  how  much  he  took  in  or  how  much  he  cleared. 
(Fisher  v.  Jansen,  128  111.  549,  distinguished.) 

8.  Same — when  street  car  transfer  ordinance  is  admissible.  In 
an  action  by  a  passenger  for  wrongful  ejection  from  a  street  car  by 
a  conductor  who  refused  to  accept  his  transfer,  it  is  proper  to  ad- 
mit in  evidence  an  ordinance  in  force  at  the  time  of  the  injury 
regulating  the  subject  of  street  car  transfers  and  showing  the  va- 
lidity of  the  refused  transfer  and  the  passenger's  legal  right  to  be 
carried  thereon,  of  which  the  company  must  be  conclusively  pre- 
sumed to  have  had  notice,  and  as  bearing  upon  the  animus  of  the 
conductor  in  ejecting  the  passenger  from  the  car. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Robert  W.  Wright,  Judge,  pre- 
siding. 

This  suit  was  brought  by  appellee  against  appellant  in 
the  superior  court  of  Cook  county,  alleging  damages  sus- 
tained by  reason  of  injuries  received  in  being  wrongfully 
ejected  from  one  of  appellant's  street  cars  in  the  city  of  Chi- 
cago. In  June,  1904,  appellee  recovered  a  judgment  for 
$10,000  on  the  verdict  of  a  jury.  Appellant  prosecuted  an 
appeal  to  the  Appellate  Court  for  the  First  District,  where 
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the  judgment  was  affirmed,  and  by  further  appeal  the  record 
is  brought  to  this  court  for  review. 

The  declaration  on  which  the  case  was  tried  consisted 
of  ten  counts.  The  seventh  and  eighth  counts  allege,  in  sub- 
stance, as  follows:  That  on  the  12th  day  of  January,  1902, 
appellee  became  a  passenger  on  one  of  appellant's  street  cars 
going  in  a  north-westerly  direction  to  an  intersection  with 
Halsted  street,  where  the  appellee  desired  to  take  a  Halsted 
street  car,  which  was  also  operated  by  appellant,  and  con- 
tinue his  journey  northward  to  his  home;  that  appellee  paid 
to  the  conductor  of  the  Lincoln  avenue  car  five  cents,  being 
the  usual  and  regular  fare;  that  at  appellee's  request  the 
conductor  on  the  Lincoln  avenue  car  gave  him  a  transfer, 
telling  him  at  the  time  that  the  same  was  good  on  the  Hal- 
sted street  car  which  appellee  desired  to  take ;  that  appellee 
boarded  a  north-bound  Halsted  street  car  at  the  Lincoln  ave- 
nue intersection,  and  tendered  to  the  conductor  thereof  the 
transfer  he  had  received  from  the  conductor  of  the  Lincoln 
avenue  car;  that  the  conductor  on  the  Halsted  street  car  re- 
fused to  accept  tlie  transfer  and  demanded  of  appellee  that 
he  pay  another  fare,  and  that  thereupon  the  conductor  with 
force  and  arms  assaulted  the  appellee,  and  wrongfully,  wan- 
tonly and  maliciously,  and'  with  excessive  and  unreasonable 
force  and  violence,  pulled  appellee  through  the  car,  and  with 
great  violence  and  force  ejected  appellee  from  the  car  while 
the  same  was  moving  at  a  high  rate  of  speed,  thereby  caus- 
ing great  injury  to  appellee.  Said  counts  also  set  out  in  hccc 
verba  certain  sections  of  the  ordinances  of  the  city  of  Chi- 
cago, one  section  of  which  provides  that  the  rate  of  fare  to 
be  charged  by  the  North  Chicago  City  Railway  Company  on 
any  of  the  lines  therein  authorized  or  thereafter  to  be  con- 
structed should  not  exceed  five  cents  for  each  passenger  for 
any  continuous  trip.  Another  section  provides,  in  substance,  * 
that  transfer  tickets  shall  be  issued  to  any  passenger,  enti- 
tling such  passenger,  without  further  charge,  to  be  carried 
on  any  other  line  owned,  leased  or  operated  by  the  same  per- 
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son,  firm  or  corporation  owning  or  operating  the  line  on 
which  the  fare  is  paid,  at  any  point  where  such  lines  join, 
cross,  intersect  or  come  within  a  distance  of  200  feet  of 
each  other.  These  counts  aver  specially  that  appellee  was 
greatly  injured  in  his  person  and  was  thereby  prevented 
from  carrying  on  his  business  as  a  jeweler,  and  was  deprived 
of  the  gains,  profits,  income,  salary,  commissions  and  re- 
wards which  he  otherwise  would  have  received  from  said 
business,  to  the  amount  of  $5000.  All  the  other  counts  in 
the  declaration  are  substantially  like  the  seventh  and  eightli, 
except  that  the  ordinances  above  referred  to  are  not  set  out 
in  them. 

To  this  declaration  appellant  pleaded  the  general  issue 
and  two  special  pleas,  which  set  up  that  appellee  was  wrong- 
fully on  appellant's  car  and  refused  to  leave  when  requested, 
and  that  he  was  ejected,  and  that  no  more  force  was  used 
than  was  necessary  to  defend  against  the  resistance  and  as- 
saults of  appellee.  These  pleas  presented  the  issues  which 
were  submitted  to  the  jury.  The  general  course  of  the  evi- 
dence followed  the  pleadings. 

The  foregoing  statement  of  the  pleadings  will  serve  as 
a  general  outline  of  the  facts,  which  will  be  supplemented  by 
a  more  detailed  statement  in  the  opinion  as  the  same  may 
become  necessary  to  a  proper  understanding  of  the  different 
points  arising  in  the  case. 

John  A.  Rose,  and  Awert  M.  Cross,  (W.  W.  Gur- 
i^EY,  of  counsel,)  for  appellant. 

Louis  A.  HE11.E,  and  Wiluam  Meade  Fletcher,  for 
appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court: 

At  the  close  of  all  the  evidence  appellant  offered  an  in- 
struction as  to  each  count  directing  a  verdict  for  appellant 
and  asked  the  court  to  give  them  to  the  jury,  which  was  re- 
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fused,  and  the  exceptions  preserved  to  this  ruling  present 
the  first  question  for  our  determination. 

Appellant  contends  that  there  was  a  material  variance 
between  the  proofs  and  the  declaration.  This  is  only  an- 
other way  of  saying  that  the  proof  does  not  support  the  dec- 
laration, and  presents  no  other  question  for  our  consideration 
than  would  be  raised  by  the  usual  contention  that  the  decla- 
ration is  not  sustained  by  the  evidence.  (Libby,  McNeill  & 
Libby  v.  Scherman,  146  111.  540,  Harris  v.  Shebek,  151  id. 
287.)  When  the  charge  is  one  cause  of  action  and  the  proof 
is  another  and  different  cause,  there  is  a  variance  within  the 
ordinary  acceptation  of  that  term.  There  is,  in  such  case, 
also  a  literal  failure  of  the  proof  to  sustain  the  allegations 
of  the  declaration.  We  have  often  held  that  where  a  motion 
to  direct  a  verdict  has  been  denied,  the  only  question  pre- 
served for  our  consideration  is  whether  the  evidence,  when 
considered  together  with  all  the  reasonable  inferences  to  be 
drawn  therefrom,  fairly  tends  to  support  the  cause  of  action 
as  set  out  in  the  declaration.  (Blakeslee's  Express  Co,  v. 
Ford,  215  111.  230,  and  cases  there  cited.)  Where,  as  in  the 
case  at  bar,  the  question  is  treated  as  one  of  variance  the  rule 
in  the  above  cases  applies,  and  we  are  only  permitted  to  ex- 
amine the  evidence  within  the  limitations  of  the  above  rule. 

In  our  consideration  of  this  case  we  have  given  the  evi- 
dence much  more  attention  than  was  necessary  to  determine 
the  question  presented  to  this  court.  Irene  Maitre,  a  wit- 
ness for  appellee,  testified,  in  substance,  as  follows :  **I  was 
sitting  about  three  seats  from  the  front  of  the  car,  on  the 
west  side.  There  were  people  standing  where  we  were,  in 
the  front  part  of  the  car.  All  the  seats  were  taken.  My 
attention  was  first  called  to  Mr.  Brethauer  when  the  con- 
ductor said  the  transfers  were  not  any  good.  Mr.  Bret- 
hauer answered  that  he  had  just  got  them  from  the  other 
car  for  the  Halsted  street  car,  and  the  next  was,  he  took  him 
by  the  shoulders  and  pushed  him  out  of  the  front  door.  He 
did  not  demand  any  fare.     The  conductor  spoke  in  a  loud 
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tone  of  voice  and  attracted  our  attention.  Mr.  Brethauer 
spoke  in  a  common  tone.  He  said,  'Are  they  not  any  good  ?' 
like  anybody  would  say.  They  were  standing  up  when  they 
were  speaking  about  the  transfers.  They  were  talking  in 
a  loud  voice  about  the  transfers.  That  attracted  our  atten- 
tion and  I  looked  up  and  saw  that  he  had  given  him  the 
transfers.  The  conductor  had  the  transfers  in  his  hand  and 
he  said  they  were  not  any  good,  and  Mr.  Brethauer  said  he 
had  just  got  them  from  the  other  car,  and  the  next  thing  he 
was  taken  on  through  the  car  on  past  us  on  to  the  front  plat- 
form and  pushed  off.  The  conductor  had  hold  of  him  by 
the  shoulder.  He  pushed  him  right  forward  and  threw  him 
off  the  car.  The  door  was  open.  It  moved  swiftly.  Mr. 
Brethauer  started  to  hold  on  to  something, — on  the  railing, 
it  looked,  on  the  front  platform.  Coming  through  the  car 
Mr.  Brethauer  was  facing  the  north  and  then  the  east.  I 
judge  the  whole  thing  happened  in  about  three  seconds. 
The  man  was  shoved  right  off  of  the  car  into  the  street,  and 
that  was  all  that  happened  on  the  front  platform.  The  con- 
ductor's hands  were  on  his  shoulders.  He  was  pushing  him 
forward.  It  seemed  to  be  with  force.  I  could  not  see  Mr. 
Brethauer  after  he  was  pushed,  but  I  stood  up  in  the  car  and 
saw  him  lying  in  the  street,  about  the  center  of  the  car.  We 
looked  slanting  south  from  where  we  were  sitting  in  the 
front.  He  was  lying  on  his  back  and  his  head  was  on  the 
curb.  He  was  lying  there  unconscious.  We  thought  he 
was  dead.  He  did  not  do  anything.  We  watched  him  there, 
I  should  judge,  about  half  an  hour, — close  on  to  it." 

Six  other  passengers  besides  the  appellee,  who  were  on 
this  car,  testify  in  substantial  corroboration  of  the  witness 
whose  testimony  we  have  set  out  at  length.  The  variations 
in  their  statements  are  only  wath  respect  to  the  minor  details 
of  the  occurrence.  Their  accounts  are  not  so  much  alike  as 
to  suggest  collusion  or  so  unlike  as  to  discredit  either  of 
them.  In  addition  to  these  witnesses  the  attending  physician 
testified  as  to  finding  appellee  in  an  unconscious  condition. 
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with  wounds  in  the  back  of  his  head,  and  said  that  appellee 
remained  unconscious  for  about  a  week,  and  he  attributes 
his  unconsciousness  to  concussion  of  the  brain.  All  of  the 
witnesses  who  saw  the  transaction  agree  in  the  statement 
that  appellee  fell  backward  and  that  he  struck  the  curb  with 
the  back  part  of  his  head. 

The  conductor  and  motorman  and  three  passengers  tes- 
tify for  the  appellant.  These  witnesses  give  a  somewhat 
different  version  of  the  transaction  from  that  given  by  ap- 
pellee's witnesses.  The  conductor  testified  that  after  appel- 
lee had  been  put  off  the  car  he  assaulted  the  conductor  by 
striking  him  over  the  shoulders  with  a  cane,  and  that  when 
appellee  was  in  the  act  of  delivering  a  second  blow  with  the 
cane  the  conductor  put  his  hand  on  appellee's  breast  and 
pushed  him  backward,  causing  him  to  fall  on  his  back  on 
the  curb.  The  motorman  testified  that  "after  he  (appellee) 
got  out  on  the  platform  the  man  stepped  off  the  car,  and 
when  he  got  on  the  street  he  turned  around  and  raised  his 
cane  and  struck  the  conductor  across  the  shoulders.  The 
conductor  stood  there  and  the  man  came  back  again  with  his 
cane  to  strike  the  conductor  with  the  cane,  and  the  conductor 
put  his  hand  up  to  ward  off  the  blow  and  the  man  fell  back 
in  the  street.  He  fell  between  the  curb  and  the  car, — on 
his  back,  I  believe.  I  don't  know  where  his  head  was, — I 
would  not  say.  I  did  not  get  off  the  car.  He  was  lying  on 
the  street, — I  should  judge  probably  two  or  three  feet  back 
of  the  body  of  the  car  and  three  or  four  feet  east  of  the  car. 
I  didn't  see  anything  until  the  conductor  got  off.  I  believe 
he  raised  him  up."  Neither  one  of  the  three  passengers 
who  testified  for  appellant  gives  any  details  of  what  occurred 
after  the  conductor  and  appellee  were  out  of  the  car  on  the 
platform.  With  this  evidence  in  the  record  the  court  below 
did  not  err  in  submitting  the  case  to  the  jury. 

It  is  also  suggested  that  the  evidence  fails  to  establish 
the  averment  in  the  declaration  as  to  the  speed  of  the  car, 
and  that  there  was  a  variance  in  this  respect.     It  was  not 
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necessary  to  prove  that  the  car  was  moving  at  the  rate  of 
speed  alleged,  or  any  other  rate  of  speed.  The  rate  of  speed 
was  only  important  as  bearing  upon  the  dangers  which 
would  attend  a  violent  expulsion  from  the  car,  and  thereby 
characterize  the  act  of  ejection  and  the  motive  of  the  con- 
ductor at  the  time.  Illinois  Central  Railroad  Co.  v.  Daven- 
port, 177  111.  no. 

It  is  next  contended  by  appellant  that  the  court  erred  in 
the  admission  of  evidence  over  appellant's  objection.  Under 
this  contention  objection  is  made  to  the  ruling  of  the  court 
below  upon  three  matters  of  evidence  which  require  separate 
consideration. 

First — Over  the  objection  of  appellant  the  court  below 
permitted  witnesses  to  testify  that  at  the  time  appellee  ob- 
tained the  transfers  the  conductor  on  the  Lincoln  avenue 
car  told  appellee  that  the  transfers  were  good  on  the  north- 
bound Halsted  street  car.  At  the  time  of  the  transaction  in 
question  the  validity  of  the  ordinance  of  the  city  of  Chicago 
relating  to  transfers  was  being  contested  in  the  courts.  The 
position  assumed  by  appellant  was  that  the  ordinance  was 
invalid,  and  accordingly  instructions  had  been  issued  to 
conductors  on  the  Halsted  street  line  not  to  receive  trans- 
fers at  this  point  from  the  Lincoln  avenue  line,  and  the  re- 
fusal of  the  conductor  to  honor  appellee's  transfer  was  in 
accordance  with  instructions  he  had  from  his  superiors. 
October  25,  1902,  this  court  handed  down  an  opinion  sus- 
taining the  validity  of  the  ordinance  in  question,  and  the 
case  is  reported  as  Chicago  Union  Traction  Co,  v.  City  of 
Chicago,  199  111.  484.  (See,  also,  Same  v.  Same,  id.  579.) 
The  effect  of  this  decision  was  to  establish  and  declare  the 
validity  of  the  ordinance,  not  as  of  the  date  of  the  opinion, 
but  as  of  the  date  it  took  effect  by  its  terms.  The  ordinance 
was  as  valid  before  the  rendition  of  this  decision  as  it  was 
afterwards,  and  if  appellant  chose  to  regard  it  as  invalid 
and  instructed  its  employees  accordingly,  it  did  so  at  the  risk 
of  having  its  contention  set  at  naught  and  its  acts  in  viola- 
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tion  of  the  ordinance  pronounced  illegal.  A  violation  of 
the  law  cannot  be  excused  on  the  grounds  that  the  violator 
believed  the  law  unconstitutional.  The  validity  of  the  ordi- 
nance having  been  established,  the  duty  of  the  appellant  and 
its  servants,  and  their  relations  to  appellee,  must  be  deter- 
mined by  the  ordinance  rather  than  by  the  instructions  of 
appellant  to  its  servants  based  on  the  assumption  that  the 
ordinance  was  invalid.  Under  the  provisions  of  the  ordi- 
nance the  conductor  of  the  Lincoln  avenue  car  was  required 
to  give  appellee  a  transfer  to  the  Halsted  street  car,  and  it 
was  the  legal  duty  of  the  conductor  of  the  Halsted  street  car 
to  accept  said  transfer  and  carry  appellee  to  any  regular 
stopping  place  within  the  city  of  Chicago  where  he  desired 
to  leave  the  car.  The  evidence  shows  that  the  conductor  on 
the  Lincoln  avenue  car  furnished  appellee  with  the  transfer 
and  explained  to  him  at  the  time  that  it  was  good  on  the 
Halsted  street  line.  In  so  doing  the  conductor  was  in  the 
direct  line  of  his  duty  imposed  by  the  ordinance.  He  was 
the  only  person  on  the  car  having  the  transfers  and  author- 
ized to  deliver  them.  It  was  his  duty,  as  a  servant  of  ap- 
pellant, to  issue  transfers  regardless  of  any  instructions  he 
may  have  had  to  the  contrary  from  his  superiors,  and  in  car- 
rying out  this  duty  he  must  be  held  to  have  been  acting  for 
and  on  behalf  of  the  company. 

In  the  view  we  take  of  this  question  the  conductor  of  a 
street  car  line  who  is  placed  in  charge  of  a  car,  supplied  with 
blank  transfers  and  authorized  to  punch  and  deliver  them  to 
passengers  upon  request,  in  consideration  of  cash  fare  pre- 
viously paid,  stands  in  the  relation  to  the  street  car  company 
and  its  passengers  very  much  like  a  ticket  seller  who  has 
been  chosen  for  the  purpose  of  supplying  the  public,  for  a 
consideration,  with  tickets  entitling  the  holder  to  certain 
rights  and  privileges.  In  such  case  the  ticket  seller,  for  the 
purpose  of  that  transaction,  is  the  direct  representative  of 
the  company  for  which  the  tickets  are  sold,  and  what  such 
agent  says  in  connection  with  the  sale  of  tickets  and  as  to 
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the  extent  of  the  privileges  thereby  secured  has  often  been 
held  admissible  as  part  of  the  res  gestcs  and  as  characteriz- 
ing the  subsequent  conduct  of  the  purchaser  of  such  ticket. 
Erie  Railroad  Co,  v.  Winter,  143  U.  S.  60,  is  a  case  where 
the  conductor  of  a  railroad  train  punched  a  passenger's 
ticket  in  such  a  way  as  to  allow  the  passenger,  as  he  said,  "a 
stop-over"  at  a  station  not  then  reached  on  the  railroad  line. 
Upon  reaching  the  station  at  which  the  passenger  desired  to 
stop  over  the  passenger  left  the  train,  and  the  next  day  took 
a  train  on  the  same  road  intending  to  use  the  unused  por- 
tion of  his  ticket.  The  conductor  on  the  latter  train  refused 
to  honor  the  ticket,  demanded  cash  fare,  and  upon  his  re- 
fusal to  pay  the  passenger  was  forcibly  ejected.  One  of  the 
questions  in  the  case  was  whether  it  was  competent  to  show 
what  the  first  conductor  said  with  respect  to  the  ticket  being 
good  in  the  form  he  returned  it  to  the  passenger.  Evidence 
was  also  admitted  in  this  case  that  the  ticket  agent  who  sold 
the  passenger  the  ticket  in  Boston  told  the  passenger  that 
the  ticket  was  good  for  stop-over  privileges,  and  it  was  held 
that  it  was  entirely  proper  for  the  passenger  to  make  in- 
quiries of  the  ticket  agent  and  to  rely  upon  what  the  latter 
told  him  with  respect  to  his  stop-over  privileges.  (See,  also, 
Hufford  V.  Grand  Rapids  Railroad  Co,  64  Mich.  631 ;  Bum- 
ham  V.  Grand  Trunk  Railway  Co.  63  Me.  298 ;  Murdoch  v. 
Boston  and  Albany  Railroad  Co,  137  Mass.  293.)  In  these 
cases  evidence  of  what  the  ticket  seller  said  to  the  purchaser 
at  the  time  of  the  sale  was  admitted.  In  Illinois  Central 
Railroad  Co,  v.  Davenport,  177  111.  no,  where  the  ticket 
agent  informed  the  purchaser  that  the  ticket  sold  by  such 
agent  was  good  on  a  certain  train,  the  court  held  that  the 
plaintiff  did  not  enter  upon  the  train  as  a  trespasser.  It  is 
there  said:  "The  ticket  agent  informed  the  appellee  the 
ticket  entitled  him  to  ride  on  that  train.  *  *  *  The  ap- 
pellee having  entered  the  train  by  direction  of  the  station 
agent  of  the  company,  and  without  notice  that  passengers 
were  not  carried  upon  it,  did  not  go  upon  the  train  as  a  tres- 
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passer."  Such  evidence  has  been  held  admissible  with  re- 
spect to  ticket  agents  by  the  courts  of  many  other  States  of 
the  Union,  and  we  see  no  reason  why  a  conductor  of  a  street 
car,  in  delivering  transfers  to  passengers  when  it  is  his  legal 
duty  to  do  so,  should  not  be  governed  by  the  same  rules. 
There  was  no  error  in  the  admission  of  this  evidence. 

Second — It  is  next  objected  that  the  court  erred  in  per- 
mitting appellee  to  state  that  he  was  making  an  average  of 
$500  per  month  out  of  his  business  during  the  year  preced- 
ing the  accident  and  that  he  had  only  been  able  to  make 
from  $50  to  $75  profit  per  month  since  the  accident.  The 
declaration  and  the  proof  showed  that  appellee  was  engaged 
in  the  business  of  jewelry  jobber.  He  maintained  an  office 
and  place  of  business  at  84  State  street,  Chicago.  As  well 
as  we  can  gfather  it  from  the  evidence,  appellee's  method  of 
doing  business  was  to  go  out  personally  and  solicit  orders, 
and  in  the  evening  he  would  personally  take  the  goods  sold 
to  his  customers  and  deliver  them.  He  had  no  clerks  or 
assistants  except  his  daughter.  He  was  not  working  for 
others,  but  running  a  business  for  himself.  Appellant,  in 
discussing  this  assignment  of  error,  construes  what  the  wit- 
ness said  as  "profits"  in  his  business,  and  argues  from  this 
assumption  that  future  profits  of  a  commercial  business  are 
too  uncertain  and  speculative  to  form  the  basis  of  a  verdict 
in  a  personal  injury  case.  We  have  read  appellee's  evi- 
dence from  the  record  upon  this  point,  and  upon  a  careful 
consideration  of  it  we  think  appellant's  assumption  that  ap- 
pellee stated  that  he  had  made  $500  "profit,"  in  the  usual 
commercial  sense  in  which  the  word  profit  is  understood,  is 
not  a  fair  construction  of  appellee's  evidence.  He  was  asked 
what  he  was  making  in  his  business,  on  an  average,  per 
month  the  year  preceding  the  accident.  His  answer  was 
$500.  After  some  discussion  as  to  the  admissibility  of  the 
evidence  and  after  the  court  had  refused  to  strike  out  the 
answer,  the  court  suggested  that  he  did  not  understand 
what  he  meant, — whether  he  made  that  much  or  took  in 
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that  much, — ^and  in  answer  to  a  question  propounded  by 
counsel  for  the  purpose  of  bringing  out  the  information 
which  the  court  wanted,  witness  said  that  he  made  that 
much  profit. 

Much  reliance  is  placed  upon  the  case  of  Fisher  v.  Jan- 
sen,  128  111.  549,  and  a  quotation  from  that  case  is  made 
which  counsel  insist  supports  appellant's  contention.  The 
language  there  used  by  the  court  must  be  understood  with 
reference  to  the  facts  of  the  case  then  being  considered. 
From  a  statement  of  the  facts  in  the  Jansen  case  it  appears 
that  Jansen  had  been  in  the  book  business  as  a  member  of 
the  firm  of  Jansen,  McClurg  &  Co.;  that  his  health  had 
broken  down  from  overwork,  and  that  he  had  retired  from 
business  and  was  not  at  the  time  of  the  accident  engaged  in 
any  business  whatever.  Under  this  state  of  facts  it  is  said : 
"It  is  manifest  that  it  would  have  been  incompetent  to  have 
proved  what  he  had  made  in  business  prior  to  his  injuries, 
since  that  was  the  result  of  circumstances  that  might  never 
be  repeated."  It  is  true,  it  would  not  do  to  speculate  on  the 
probability  that  Jansen  would  re-embark  in  business,  and 
if  he  did  so  that  his  profits  would  be  what  they  had  been 
in  former  years  when  engaged  with  others  in  that  line  of 
business. 

Tlie  distinction  between  the  Jansen  case  and  the  one  at 
bar  is  very  clear.  Here  appellee  was  engaged  in  a  business 
at  the  time  of  the  accident,  from  which  his  income  was  de- 
pendent largely,  if  not  entirely,  on  his  personal  labor  and 
supervision.  How  much  capital  he  had  invested,  or  whether 
any  at  all,  is  not  shown.  From  the  fact,  disclosed  by  the 
record,  that  appellee  had  recently  gone  through  bankruptcy 
and  all  his  real  estate  had  been  sold  under  foreclosure  we 
infer  that  he  was  probably  engaged  in  the  well  known  line 
of  jewelry  jobbing  that  requires  little  or  no  capital.  Appel- 
lee's daughter  describes  his  business  as  "wholesale  jobber," 
which,  as  is  well  known,  is  a  name  assumed  by  a  large  class 
of  dealers  who  transact  a  sort  of  brokerage  business  in  jew- 
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elry  practically  without  capital.  Manifestly,  in  this  line  of 
business  the  income  derived  therefrom  is  as  much  the  per- 
sonal earnings  as  would  be  the  salary  or  commissions  of  a 
traveling  salesman.  Such  evidence  is  clearly  admissible  un- 
der proper  averments  in  the  declaration,  and  in  the  cases 
where  it  has  been  held  inadmissible  the  judgment  has  usually 
been  rested  on  the  ground  that  the  declaration  did  not  spe- 
cifically allege  such  special  damages. 

In  the  case  of  Wabash  Western  Railway  Co.  v.  Pried- 
man,  146  111.  583,  evidence  that  the  plaintiff  was  receiving 
$3000  per  year  was  held  erroneous,  not,  however,  because 
his  loss  in  that  regard  was  not  a  proper  element  of  damage, 
but,  to  use  the  language  of  the  court  on  page  593,  because 
"the  declaration  contained  no  allegation  of  any  special  con- 
tract or  engagement  of  the  plaintiff  with  any  person  under 
which  he  might  earn  money  for  his  services."  In  this  case 
a  number  of  decisions  from  this  and  other  States  are  re- 
viewed, an  examination  of  which  will  show  that  they  turned 
on  the  question  of  the  sufficiency  of  the  declaration  to  war- 
rant the  proffered  testimony. 

In  Chicago  and  Brie  Railroad  Co.  v.  Mcech,  163  111.  305, 
the  plaintiff  was  permitted  to  state  how  much  he  earned 
in  his  business  as  a  painter  for  a  year  anterior  to  the  acci- 
dent. He  answered,  $3000,  approximately.  It  was  shown 
in  the  case  that  the  plaintiff  was  a  contracting  painter,  and 
that  his  mode  of  doing  business  was  to  obtain  contracts  and 
employ  others  to  assist  him  in  doing  the  work.  The  aver- 
ment in  the  declaration  was  as  follows :  "And  [the  plain- 
tiff] has  been  prevented  from  attending  to  his  usual  business 
and  avocation  and  earning  and  receiving  large  emoluments 
which  he  otherwise  would  have  received."  The  evidence 
was  held  admissible,  and  after  a  careful  review  of  the  cases 
in  this  State,  including  Pisher  v.  Jansen,  supra,  the  general 
rule  deducible  from  all  the  cases  is  tHere  formulated,  as  fol- 
lows (p.  314)  :  "The  rule  deducible  from  the  cases  in  this 
State  is,  that  in  order  to  recover  compensation  for  inability 
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to  work  at  the  plaintiff's  ordinary  and  usual  employment  or 
business,  all  that  is  necessary  in  the  declaration  is  the  gen- 
eral averment  of  such  inability,  caused  by  the  injury,  and 
consequent  loss  and  damage,  and  that  proof  of  his  particu- 
lar employment  or  business  and  of  his  ocdinary  wages  or 
earnings  th-erein  is  admissible  in  evidence  under  such  gen- 
eral averments,  but  that  when  it  is  sought  to  recover  for  loss 
of  profits  or  earnings  that  depend  upon  the  performance  of 
a  special  contract  or  engagement,  then  the  special  and  par- 
ticular damages,  and  the  facts  on  which  they  are  based, 
must  be  set  out  in  the  declaration.  The  distinction  we  have 
noted  may  be  a  relaxation  of  the  common  law  rule,  but  it 
is  founded  upon  the  precedents  to  be  found  in  our  Reports." 
Under  the  rule  above  laid  down  and  the  averments  of  appel- 
lee's declaration  we  think  the  evidence  was  competent,  and 
there  was  therefore  no  error  committed  in  admitting  it. 
This  case  is  very  similar,  upon  this  point,  to  Chicago  Union 
Traction  Co.  v.  May,  221  111.  530,  where  testimony  of  this 
character  was  held  competent. 

Third — It  is  further  contended  by  appellant  that  the 
court  erred  in  admitting  the  ordinance  in  evidence.  The 
objection  is  that  the  ordinance  was  immaterial,  since  under 
the  law  it  was  the  duty  of  appellee,  when  he  presented  a 
transfer  which  was  refused  by  the  conductor,  to  either  pay 
fare  or  leave  the  car  at  the  request  of  the  conductor,  and  if 
he  refused  and  sustained  injuries  while  resisting  ejection  he 
could  not  recover,  unless  it  be  for  the  use  of  excessive  and 
unnecessary  force.  Conceding  the  correctness  of  the  above 
rule  in  its  application  to  street  cars  as  well  as  to  other  car- 
riers of  passengers,  we  do  not  think  there  was  any  error  in 
the  admission  of  the  ordinance.  The  ordinance  proves  the 
validity  of  the  transfer.  It  also  established  appellee's  legal 
right  to  be  carried  on  that  transfer,  of  which  appellant  is 
conclusively  presumed  to  have  had  notice,  and  logically  has 
a  direct  bearing  on  the  animus  of  the  conductor  in  ejecting 
him  from  the  car. 
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The  foregoing  discussion  substantially  covers  all  of  the 
points  that  we  deem  it  necessary  to  discuss.  While  there  are 
some  other  matters  discussed  in  appellant's  brief,  we  do  not 
believe  we  would  be  justified  in  extending  this  opinion  by 
their  discussion.  We  have  reached  the  conclusion  that  the 
verdict  of  the  jury  may  well  rest  upon  the  grounds  of  exces- 
sive and  unnecessary  force  used  by  appellant's  conductor  in 
forcibly  ejecting  appellee  from  its  car. 

There  being  no  reversible  error  in  the  case  the  judgment 
is  affirmed.  Judgment  afHrmed. 


Minnie  B.  Andrews  et  al. 

V, 

Nancy  C.  Appi^egate  et  al 
Opinion  Hied  October  ^j,  1^06 — Rehearing  denied  Dec.  d,  ipcx5. 

1.  W11.1.S — the  zvord  "effects"  does  not  ordinarily  apply  to  land. 
The  word  "effects,"  in  its  ordinary  meaning,  includes  only  personal 
property,  goods,  movables  and  chattels,  although  it  may  include  land 
if  the  context  of  the  will  shows  such  was  the  testator's  intention. 

2.  Same — when  word  "effects"  does  not  include  land.  Where 
the  testator  has  devised  land  by  description,  the  word  "effects," 
used  in  a  subsequent  clause  disposing  of  his  personal  property, 
"moneys  and  effects  of  every  description,". will  not  be  held  to  re- 
fer to  other  lands  not  described  in  the  will,  there  being  nothing  else 
in  the  context  of  the  will  to  show  such  intention. 

3.  Same — land  not  included  in  terms  of  will  is  not  affected  by 
it.  A  will  authorizing  the  sale  of  land  disposed  of  by  the  will  does 
not  include  land  not  so  disposed  of,  notwithstanding  the  presump- 
tion of  law  against  intestacy. 

AppEai,  from  the  Circuit  Court  of  Livingston  county; 
the  Hon.  G.  W.  Patton,  Judge,  presiding. 

Arthur  H.  Shay,  for  appellants. 

R.  S.  McIivDUFF,  and  B.  R.  Thompson,  for  appellees. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  circuit  court  of  Livingston  county  sustained  the  de- 
murrer of  appellees  to  the  amended  bill  of  appellants  filed  in 
that  court  for  the  assignment  of  dower  and  homestead  to  the 
appellee  Nancy  C.  Applegate,  widow  of  George  W.  Apple- 
gate,  in  the  east  half  of  the  north-west  quarter  of  section  24, 
township  30,  range  4,  in  said  county,  and  for  the  partition 
of  the  same  between  the  heirs  of  said  George  W.  Applegate. 
Appellants  elected  to  stand  by  their  amended  bill,  and  it  was 
dismissed  at  their  cost. 

The  following  facts  were  alleged  in  the  amended  bill 
and  admitted  by  the  demurrer :  George  W.  Applegate  was 
the  owner  in  fee  simple  of  said  tract  of  land  at  the  time  of 
his  death,  on  June  29,  1905.  He  left  Nancy  C.  Applegate, 
his  widow,  and  the  complainants  Minnie  B.  Andrews  and 
Sarah  I.  Hoobler,  and  the  defendants  Addie  R.  Swamer  and 
Deamie  Estella  Applegate,  his  children  and  only  heirs-at- 
law.  He  left  a  will  executed  March  11,  1905,  which,  omit- 
ting the  formal  parts,  is  as  follows : 

"First.  It  is  my  will  that  my  funeral  expenses  and  all 
my  just  debts  be  fully  paid.  Second.  I  give  and  devise  and 
bequeath  unto  my  wife  Nancy  C.  Applegate.  The  South  West 
J4  quarter  of  the  North  West  J4  quarter  of  Section  twenty 
(24)  four  Township  Thirty  (30)  North  Range  four  (4) 
East  of  the  third  (3rd)  P.  M.  in  Livingston  County  and 
State  of  Illinois  And  the  East  half  (J4)  of  the  South  West 
(/4)  quarter  of  section  twenty- four  (24)  Township  Thirty 
(30)  North  Range  four  (4)  East  of  the  third  (3rd)  P.  M. 
in  Livingston  County  and  State  of  Illinois.  And  all  of  my 
personal  Property  to  use  so  long  as  she 

Page  2. 
moneys  and  effects  of  every  description  not  hereafter  other- 
wise disposed  of  to  have  and  to  hold  the  same  unto  the  said 
Nancy  C.  Applegate  with  the  full  use  and  enjoyments  rents 
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issues  &  profits  thereof  for  for  and  during  her  natural  life 
only  provided  she  remains  my  widow.  Third  I  bequeath  to 
my  daughter  Estella  D.  Applegate  One  Hundred  and  fifty 
Dollars  $150.00  To  be  paid  after  my  death  out  of  the  per- 
sonal property.  At  the  death  of  my  wife  I  desire  that  all  of 
my  children  shall  share  equally  of  the  money  received  from 
sale  of  real  estate  and  personal  property  except  Addie  Swar- 
ner  who  shall  pay  two  certain  notes  one  for  $300.00  without 
Interest  Dated  October  i6th  1899  and  one  note  for  $300.00 
Dated  June  30th,  1905  payable  to  the  estate  of  G.  W.  Apple- 
gate  and  to  be  taken  out  of  her  share  at  the  time  the  estate 
is  settled." 

The  premises  were  occupied  by  George  W.  Applegate  as 
a  homestead.  The  widow  and  heirs,  and  the  husbands  of 
those  who  were  married,  and  a  tenant,  were  parties  to  the 
bill. 

The  tract  of  land  sought  to  be  partitioned  was  not  de- 
scribed or  mentioned  in  the  will,  but  appellees  contend  that 
it  was  devised 'to  the  widow  for  life  in  connection  with  the 
testator's  personal  property  and  moneys,  by  the  use  of  the 
word  "effects,"  and  that  after  the  death  of  the  widow  it  is 
to  be  sold  and  the  proceeds  to  be  divided  between  the  chil- 
dren of  the  testator,  except  that  Addie  Swarner  is  to  pay 
two  notes  mentioned  in  the  will.  If  the  land  was  nof  devised 
under  the  word  "effects"  it  was  intestate  estate  and  the  com- 
plainants were  entitled  to  a  decree  for  partition. 

All  rules  of  construction  are  designed  to  ascertain  and 
give  effect  to  the  intention  of  the  testator,  and  that  intention 
is  to  be  ascertained  exclusively  by  the  words  of  the  will  as 
applied  to  the  subject  matter  under  the  surrounding  circum- 
stances. The  words  used  by  a  testator  are  to  be  understood 
in  their  ordinary  sense  unless  a  different  meaning  is  indi- 
cated by  the  context.  (Bates  v.  Gillett,  132  111.  287;  Howe 
y,  Hodge,  152  id.  252.)  The  word  "effects"  in  its  primary 
and  ordinary  meaning  includes  only  personal  estate,  goods, 
movables  and  chattel  property.     (Webster's  International 
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Diet. ;  Standard  Diet. ;  Century  Diet.)  It  denotes  property 
in  a  more  extensive  sense  than  goods,  and  ineludes  all  kinds 
of  personal  property,  sueh  as  shares  of  eapital  stock.  (  Union 
Nat  Bank  of  Chicago  v.  Byram,  131  111.  92.)  The  word  is 
frequently  found  in  wills,  and,  as  a  general  thing,  means 
personal  property,  and  not  real  property.  (Adatfts  v.  Aker- 
lund,  168  111.  632 ;  Camfield  v.  Gilbert,  3  East,  510;  Doe  v. 
Dring,  2  M.  &  S.  448.)  •  Unless  the  eontext  of  a  will  shows 
the  intention  of  a  testator  to  dispose  of  his  realty  by  the  use 
of  the  word  it  will  not  inelude  real  estate,  but  in  its  broadest 
sense  of  property  or  worldly  substance  it  may  include  land, 
and  should  be  so  construed  when  it  appears  from  other  parts 
of  the  will  that  such  was  the  testator's  intention.  Words 
used  in  a  will  are  to  be  given  the  meaning  which  the  testator 
intended  they  should  have,  and  the  word  "effects"  is  capable 
of  carrying  real  estate  if  it  appears  to  have  been  used  with 
that  intent,  just  as  the  word  "children"  may  mean  heirs  or 
heirs  may  mean  children,  or  the  word  "legacy"  may  signify 
a  devise.  Looking  at  the  eontext  to  determine  whether  the 
testator  used  the  word  "effects"  with  a  different  meaning 
from  the  primary  and  ordinary  one,  it  appears  that  he  first 
described  the  real  estate  which  he  desired  to  dispose  of  by 
the  will.  He  described  a  forty-acre  tract  and  an  eighty-acre 
tract,  which  was  apparently  all  of  his  real  estate,  and  he  then 
proceeded  to  dispose  of  all  his  personal  property,  moneys 
and  effects  of  every  description.  If  he  had  intended  to  dis- 
pose of  this  tract  which  he  occupied  as  a  homestead,  there 
is  a  strong  presumption  that  he  would  have  described  it  as 
the  other  land  was  described  or  in  some  manner  which  would 
have  identified  it.  It  would  be  an  unnatural  construction 
to  say  that  he  intended  to  dispose  first  of  two  tracts  of  land, 
then  of  all  his  personal  property  and  moneys,  and  intended  to 
include  another  tract  of  land  under  the  general  word  "ef- 
fects." The  word  is  used  in  connection  with  personal  prop- 
erty and  moneys  in  the  same  sentence,  and  all  are  qualified 
by  the  phrase  "of  every  description."    We  find  nothing  in 
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the  context  of  the  will  to  show  that  real  property  was  in- 
tended by  the  word  so  used. 

Counsel  for  appellees  say  in  their  argument  that  the  tes- 
tator owned  the  forty-acre  tract  devised  by  the  will,  which 
was  correctly  described,  but  did  not  own  the  eighty-acre 
tract;  that  he  intended  to  devise  the  eighty-acre  tract  in- 
volved in  this  suit  but  misdescribed  it  as  being  in  the  south- 
west quarter  instead  of  the  north-west  quarter.  The  mistake 
so  alleged  by  counsel  to  have  occurred  does  not  appear  from 
the  record.  It  is  not  alleged  in  the  bill  that  there  was  any 
mistake  or  that  the  testator  did  not  own  the  eighty-acre  tract 
described  in  the  will.  It  is  apparent  that  if  the  testator  at- 
tempted to  devise  the  land  in  question  by  its  legal  description, 
and  supposed  he  had  done  so,  he  did  not  intend  to  again 
devise  it  under  the  word  "effects."  But  the  statement  of 
counsel  is  outside  of  the  record. 

The  will  provides  that  after  the  death  of  the  widow  the 
children  of  the  tfestator  shall  share  equally  in  the  money  re- 
ceived from  the  sale  of  real  estate  and  personal  property, 
with  the  exception  of  the  payment  of  two  notes  by  Addie 
Swarner,  and  appellees  contend  that  under  that  provision  this 
land  is  to  be  sold  and  the  proceeds  divided,  and  it  was  there- 
by disposed  of  by  the  will  as  money,  instead  of  real  estate. 
If  the  will  provides  for  the  sale  of  property  disposed  of  by 
it,  it  does  not  include  anything  else,  and  does  not  give  either 
an  implied  or  express  power  to  sell  other  property.  This 
tract  of  land,  not  being  included  in  the  terms  of  the  will,  is 
not  affected  by  any  of  its  provisions.  There  is  a  presumption 
that  a  testator  intends  to  dispose  of  all  his  estate,  and  not  to 
die  intestate  as  to  any  of  his  property.  (Biggerstaff  v.  Van- 
Pelt,  207  111.  611 ;  Craw  v.  Craw,  210  id.  246.)  However 
strong  that  presumption  may  be,  it  will  not  authorize  the 
making  of  a  new  will  or  including  other  property  that  can 
not  be  brought  within  the  terms  of  a  will. 

The  decree  is  reversed  and  the  cause  remanded,  with  di- 
rections to  overrule  the  demurrer. 

Reversed  and  remanded. 
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The  PEOPI.E  ex  rel  Samuel  Goldman 

Carter  H.  Harrison,  Mayor,  et  al. 
Opinion  Hied  October  2j,  1^06 — Rehearing  denied  Dec.  5,  1^06. 

1.  Appeals  and  errors — Appellate  Courts  judgment  is  void  if 
it  did  not  have  jurisdiction.  If  the  Appellate  Court  had  no  juris- 
diction of  the  subject  matter  of  a  cause,  its  judgment,  and  all  other 
proceedings  in  that  court  anterior  and  subsequent  thereto,  are  coram 
non  judice  and  of  no  effect. 

2.  Same — effect  where  the  Appellate  Court  did  not  have  juris- 
diction— practice.  If  the  Appellate  Court  assumes  jurisdiction  of  a 
cause  in  which  appellate  jurisdiction  is  exclusively  in  the  Supreme 
Court  its  judgment  is  void,  and  upon  appeal  therefrom  the  Supreme 
Court  will  reverse  the  judgment  and  remand  with  directions  to  dis- 
miss the  appeal. 

3.  Same — jurisdiction  of  subject  matter  cannot  be  conferred  by 
consent.  The  Appellate  Court  has  no  appellate  jurisdiction  in  cases 
involving  a  franchise,  freehold  or  the  validity  of  a  statute,  and  such 
jurisdiction  cannot  be  conferred  by  consent  of  the  parties. 

4.  Same — jurisdiction  where  city  ordinance  is  attacked.  If  the 
ground  upon  which  a  city  ordinance  is  attacked  is  such  that  neither 
the  validity  of  a  statute  nor  the  construction  of  the  constitution  is 
involved,  the  appeal  should  go  to  the  Appellate  Court;  but  if  the 
manner  of  attack  involves  the  validity  of  a  statute  or  the  construc- 
tion of  the  constitution,  and  that  question  is  raised  and  decided, 
then  the  appeal  should  go  to  the  Supreme  Court. 

5.  Same — when  Appellate  Court  has  jurisdiction.  If  the  validity 
of  an  ordinance  is  not  attacked  in  the  trial  court  upon  any  ground, 
the  issue  being  one  of  fact  as  to  whether  the  provisions  of  the  ordi- 
nance apply,  the  Appellate  Court  has  jurisdiction  of  the  appeal,  and 
the  validity  of  the  ordinance  cannot  be  questioned  in  the  Appellate 
or  Supreme  Court. 

6.  Same — party  must  obtain  decision  upon  his  claim  that  ordi- 
nance is  unconstitutional.  In  mandamus  to  compel  a  mayor  to  issue 
a  junk  shop  license,  if  the  petitioner  charges,  in  his  replication, 
that  the  junk  shop  ordinance  is  unconstitutional  and  void,  but  fails 
to  submit  a  proposition  of  law  to  that  effect  and  obtain  a  decision 
thereon,  the  question  is  waived  and  cannot  be  raised  on  appeal. 

7.  Same — when  judgment  of  Appellate  Court  is  conclusive.  A 
judgment  of  the  Appellate  Court  reversing  without  remanding,  and 
reciting  that  at  the  time  the  relator  made  application  for  a  license 
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to  keep  a  junk  shop  at  the  location  specified,  and  up  to  the  time  of 
filing  the  petition,  more  than  two-thirds  of  the  buildings  on  both 
sides  of  the  street  were  occupied  exclusively  for  residence  purposes, 
is  final  and  conclusive,  where  such  question  was  the  only  issue  tried 
in  the  case. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  E.  Hanecy,  Judge,  pre- 
siding. 

Samuel  Goldman  filed  his  petition  in  the  superior  court 
of  Cook  county  against  Carter  H.  Harrison  and  the  city  of 
Chicago  for  a  mandamus  to  compel  the  issuance  of  a  li- 
cense to  keep  a  junk  shop  at  152  Cleveland  avenue,  in  Chi- 
cago. The  petition  contained  averments  showing  that  the 
petitioner  had  complied  with  the  ordinance  relating  to  the 
issuing  of  junk  shop  licenses,  and  that  he  was  the  owner  of 
the  premises  and  that  he  had  conducted  a  junk  shop  therein 
for  the  past  fourteen  years,  and  had  an  established  business 
which  would  be  lost  if  the  license  was  not  granted  to  him. 
The  petitioner  also  sets  out,  and  the  answer  of  respondents 
relies  upon,  amended  section  49  of  the  building  ordinance  of 
the  city  of  Chicago,  which  is  as  follows :  "It  shall  not  be 
lawful  for  any  person,  firm  or  corporation  to  locate,  build, 
construct  or  maintain  on  any  ^street  or  alley  in  the  city  of 
Chicago,  in  any  block  in  which  two-thirds  of  the  buildings 
on  both  sides  of  the  street  are  used  exclusively  for  residence 
purposes,  any  building  for  a  livery  stable,  gas  reservoir, 
blacksmith  shop,  foundry,  packing  house,  rendering  plant, 
soap  factory,  tannery,  brewery  or  distillery,  grain  elevator, 
junk  shop,  or  laundry  to  be  run  by  machinery,  without  the 
written  consent  of  a  majority  of  such  property  owners,  ac- 
cording to  frontage  on  both  sides  of  such  alley  or  street. 
Such  written  consent  shall  be  obtained  and  filed  with  the 
commissioner  of  buildings  before  a  permit  issued  for  the 
construction  or  keeping  of  such  building:    Provided,  that 
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in  determining  whether  two-thirds  of  the  buildings  on  both 
sides  of  the  street  are  used  exclusively  for  residence  pur- 
poses, any  building  fronting  upon  another  street  and  located 
upon  a  corner  lot  shall  not  be  considered." 

Appellant  did  not  comply  with  the  above  section  of  the 
building  ordinance,  but  tendered  an  issue  of  fact  that  the 
block  within  which  petitioner's  premises  were  situated  was 
a  block  wherein  more  than  one-third  of  the  buildings  on 
both  sides  of  the  street  were  used  for  business  purposes  and 
that  two-thirds  of  said  buildings  were  not  used  exclusively 
for  residence  purposes.  In  his  replication  to  respondent's 
answer,  which  set  up  and  relied  upon  the  above  ordinance, 
petitioner  replied  that  the  above  section  of  the  building  ordi- 
nance was  unconstitutional  and  void,  and  for  that  further 
reason  he  was  not  required  to  obtain  the  written  consent  of 
the  majority  of  the  property  owners  whose  property  fronted 
on  said  street. 

By  agreement  of  parties  the  jury  was  waived  and  the 
cause  tried  by  the  court.  Evidence  was  introduced  by  both 
p^ies  as  to  the  occupancy  of  the  various  buildings  on  both 
sides  of  Cleveland  avenue  in  the  block  in  which  petitioner's 
premises  are  located,  and  the  court  decided  the  case  on  this 
single  issue  in  favor  of  the  petitioner  and  awarded  a  per- 
emptory mandamus  as  prayed  for.  No  propositions  of  law 
were  submitted  to  the  trial  court.  The  respondents  excepted 
to  the  judgment  and  prayed  an  appeal  to  the  Appellate 
Court  for  the  First  District,  where,  upon  a  consideration  of 
the  evidence,  the  Appellate  Court  reversed  the  judgment  of 
the  superior  court  and  made  the  following  finding  of  facts : 
"The  court  finds  as  a  fact  that  at  the  time  the  relator  made 
an  application  for  a  license  to  keep  a  junk  shop  at  152 
Cleveland  avenue,  Chicago,  as  stated  in  the  petition  herein, 
and  from  that  time  until  the  filing  of  said  petition,  two- 
thirds  and  more  of  the  buildings  on  both  sides  of  the  street 
in  the  block  in  which  said  building,  152  Cleveland  avenue, 
was  situated  were  used  exclusively  for  residence  purposes." 
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From  the  judgment  of  the  Appellate  Court  petitioner  below, 
by  his  appeal,  brings  the  case  to  this  court,  and  asks  a  re- 
versal on  the  grounds  that  the  Appellate  Court  had  no  juris- 
diction of  the  subject  matter,  and  that  the  ordinance  in 
question,  if  construed  to  apply  to  buildings  erected  and  used 
as  junk  shops  prior  to  its  passage,  is  retrospective,  unconsti- 
tutional and  void. 

E.  N.  ZouNE,  for  appellant. 

W11.UAM  D.  Barge,  (James  Hamiwon  Lewis,  Corpo- 
ration Counsel,  of  counsel,)  for  appellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  cour.t : 

Under  our  statutes  and  numerous  decisions  of  this  court 
the  finding  of  facts  by  the  Appellate  Court  is  final  and  con- 
clusive as  to  all  matters  of  fact  in  controversy  in  this  cause. 
(Kurd's  Stat.  1905,  chap,  no,  sec.  88;  Williams  v.  Forbes, 
114  111.  167;  Siddall  V.  Jansen,  143  id.  537;  Northwestern 
Brezmng  Co.  v.  Manion,  145  id.  182;  Len^  v.  Harrison,  148 
id.  598;  Aachen  and  Munich  Fire  Ins.  Co.  v.  Crawford, 
199  id.  367.)  The  only  question  that  can  be  determined  by 
this  court  in  a  case  where  the  reversal  in  the  Appellate  Court 
is  the  result  of  a  finding  of  the  facts  wholly  or  in  part  differ- 
ent from  the  trial  court,  is  whether  the  Appellate  Court  has 
erred  in  applying  the  law  to  the  facts  so  found.  (See  cases 
above  cited.)  If,  however,  the  Appellate  Court  had  no  ju- 
risdiction of  the  subject  matter  of  this  cause,  then  its  judg- 
ment, and  all  other  proceedings  anterior  and  subsequent 
thereto,  are  coram  non  judice  and  of  no  effect.  (7  Am.  & 
Eng.  Ency.  of  Law, — 2d  ed. — 595.) 

Where  the  Appellate  Court  assumes  jurisdiction  of  a 
cause  in  which  appellate  jurisdiction  is  exclusively  in  this 
court,  and  adjudicates  therein,  and  an  appeal  from  such 
void  judgment  is  prosecuted  to  this  court,  it  is  our  duty  to 
reverse  the  erroneous  decision  and  remand  the  cause  to  the 


Digitized  by  VjOOQIC 


544  The  People  v.  Harrison.  [ja  111. 

Appellate  Court  with  directions  to  that  court  to  dismiss  the 
appeal.  {Chaplin  v.  Comrs.  of  Highways,  126  111.  264; 
Perry  v.  Bozarth,  198  id.  328.)  The  Appellate  Court  has 
no  jurisdiction  in  cases  involving  a  franchise,  freehold  or 
the  validity  of  a  statute,  and  such  jurisdiction  cannot  be 
conferred  by  consent  of  parties.  {Fldschman  v.  Walker, 
91  111.  318;  Richards  v.  Lake  Shore  and  Michigan  South- 
ern Raihvay  Co,  124  id.  516;  Perry  v.  Bozarth,  supra,) 
But  a  city  ordinance  is  not  a  statute  within  the  meaning  of 
section  88  of  the  Practice  act.  ( Wood  v.  City  of  Chicago, 
205  111.  70.)  In  that  case  it  is  said :  "We.  are  authorized  to 
take  jurisdiction  of  an  appeal  from  the  circuit  court  where 
the  validity  of  a  statute  is  involved ;  but  an  ordinance  is  not  a 
statute,  and  we  have  no  jurisdiction  of  this  appeal  under  that 
provision."  It  is  true,  the  validity  of  an  ordinance  may  depend 
upon  the  construction  of  the  constitution  or  the  validity  of  a 
statute,  and  where  such  question  is  properly  presented  this 
court  would  take  jurisdiction,  primarily  for  the  reason  that 
the  validity  of  a  statute  or  the  construction  of  the  constitution 
was  involved,  and  not  because  the  validity  of  an  ordinance 
was  involved  as  an  incident  to  the  decision  of  the  other 
questions.  The  validity  of  city  ordinances  may  be  attacked 
for  a  number  of  reasons,  such  as,  that  they  were  not  prop- 
erly published  by  a  duly  authorized  municipal  corporation; 
or  that  they  are  not  within  the  inherent  or  delegated  powers 
of  the  municipality;  or  that  they  do  not  relate  to  a  subject 
within  the  scope  of  the  municipal  government ;  or  that  they 
are  in  violation  of  the  constitution  or  laws  of  the  United 
States  or  the  State  or  contrary  to  the  charter  or  general 
principles  of  the  comijion  law;  or  because  they  are  unrea- 
sonable or  are  not  properly  passed  by  the  legislative  branch 
of  the  municipal  government ;  or  because  of  uncertainty  or 
other  want  of  proper  form ;  or  because  not  enacted  in  good 
faith  and  for  a  legitimate  purpose  of  the  local  government. 
(McQuillin  on  Mun.  Ordinances,  sec.  14,  and  cases  there 
cited.)   If  the  manner  in  which  the  validity  of  the  ordinance 


Digitized  by  VjOOQIC 


Dm.'0(.]  The  People  v.  Harrison.  545 

is  called  in  question  necessarily  involves  the  validity  of  a 
statute  or  a  construction  of  the  constitution,  and  that  ques- 
tion is  raised  and  decided,  then  the  appeal  from  such  deci- 
sion would  lie  direct  to  this  court.  On  the  other  hand,  if 
the  ground  upon  which  the  ordinance  is  attacked  is  such  that 
neither  the  validity  of  a  statute  nor  the  construction  of  the 
constitution  is  involved  the  appeal  should  be  to  the  Appel- 
late Court.  In  the  case  at  bar  the  validity  of  the  ordinance 
was  not  attacked  upon  any  ground  in  the  trial  court.  It  is 
true,  the  replication  of  appellant  charged  that  the  ordinance 
was  unconstitutional  and  void;  but  no  propositions  of  law 
requiring  the  court  below  to  pass  on  that  or  any  other  ques- 
tion were  presented  to  the  trial  court  and  no  holding  was 
made  on  the  question  now  urged  in  this  court.  If  appellant 
desired  to  raise  the  question  of  the  validity  of  the  ordinance 
on  the  ground  that  it  was  in  violation  either  of  a  statute  or 
the  constitution,  he  should  have  embodied  that  question  in  a 
written  proposition  to  be  held  as  the  law  and  preserved  an 
exception  to  the  ruling.  Even  a  constitutional  provision 
designed  to  protect  the  civil  rights  of  a  citizen  may  be 
waived,  and  will  be  so  waived  unless  the  question  is  raised 
and  the  right  insisted  upon  in  the  trial  court.  It  cannot  be 
raised  for  the  first  time  in  this  court.  (Chiniquy  v.  People, 
78  111.  570;  Parwell  v.  Shove ^  105  id.  61;  People  v.  Mc- 
Coy,  132  id.  138;  Board  of  Supervisors  v.  Highway  Com- 
missioners, 164  id.  574;  Chicago,  Burlington  and  Quincy 
Railroad  Co,  v.  City  of  Ottawa,  165  id.  207;  Mechanics' 
Savings  Ass,  v.  People,  184  id.  129;  Cummin gs  v.  People, 
211  id.  392.)  It  is  too  late  to  raise  the  question  of  the  val- 
idity of  the  ordinance,  after  the  appellant  has  treated  it  as 
valid,  until  the  case  reaches  this  court. 

There  being  no  question  of  law  presented  for  the  deci- 
sion of  this  court,  the  judgment  of  the  Appellate  Court  will 

be  affirmed.  ,.    ,         ^    ^        , 

Judgment  affirmed. 

988-39 
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Philo  W.  Stacy 

V. 

The  Glen  Ellyn  Hotel  and  Springs  Company. 
Opinion  Med  October  23,  ipo6 — Petition  stricken  Dec.  (5,  ipo6, 

1.  Dedication — what  essential  to  constitute  a  common  law  ded- 
ication. To  constitute  a  dedication  at  common  law  it  is  essential 
that  there  be  clear  and  unequivocal  proof  of  an  intention  on  the 
part  of  the  proprietor  of  the  land  to  dedicate  the  same  to  public  use 
and  an  acceptance  thereof  by  the  public,  and  mere  non-assertion 
of  right  by  a  proprietor  does  not  establish  a  dedication  unless  the 
circumstances  show  a  purpose  to  donate  the  use  to  the  public. 

2.  Corporations — when  dedication  is  ultra  vires  a  corporation. 
A  corporation  organized  to  build  and  operate  a  summer  hotel  plant 
and  develop  mineral  springs  has  no  power  to  engage  in  the  sale  of 
lots,  and  its  directors  cannot  bind  the  corporation  by  a  certificate, 
issued  after  the  sale  of  a  lot,  purporting  to  dedicate  to  the  pur- 
chaser the  privileges  of  the  grounds  and  lake  and  the  free  use  of 
the  water  from  the  springs  for  drinking  and  table  use,  even  though 
the  corporation  itself  derived  a  profit  from  the  sale  of  the  lot. 
(Maywood  Co.  v.  Village  of  Maywood,  118  111.  61,  distinguished.) 

3.  Same — when  party  is  charged  with  notice  that  certificate  of 
corporation  is  ultra  vires.  One  who  has  been  a  director  of  a  cor- 
poration organized  to  build  and  operate  a  summer  hotel  and  de- 
velop mineral  springs  is  charged  with  notice  of  the  purposes  of  the 
organization  of  the  corporation,  and  also  of  the  fact  that  the  cor- 
poration has  no  power  to  grant  certificates  conferring  upon  pur- 
chasers of  lots  the  privileges  of  the  lake  and  grounds  and  free  use 
of  the  spring  water. 

4.  Rehearincs — a  petition  for  rehearing  must  not  re-argue  the 
case.  A  petition  for  rehearing  which  is  a  manifest  attempt  to  re- 
argue the  points  presented  in  the  original  briefs,  which  points  have 
been  already  considered  in  the  opinion  filed,  will  be  stricken  from 
the  files. 

Writ  of  Error  to  the  Circuit  Court  of  DuPage  county ; 
the  Hon.  Charles  A.  Bishop,  Judge,  presiding. 

Philo  W.  Stacy  filed  his  bill  in  the  circuit  court  of  Du- 
Page county  against  the  Glen  Ellyn  Hotel  and  Springs 
Company,  a  corporation,  in  v^^hich  he  alleged  that  on  June  i, 
1890,  he  purchased  of  the  defendant  lot  3,  block  17,  Glen 
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Ellyn  addition  to  Prospect  Park,  DuPage  county;  that  he 
received  from  the  defendant  a  certificate  entitling  him  to 
the  privileges  of  the  grounds  and  lake  of  the  company  and 
the  free  use  of  its  springs  for  drinking  and  table  purposes  in 
private  families  only,  subject  to  the  rules  and  regulations  of 
the  company  for  the  government  and  control  of  the  park 
and  springs;  that  this  certificate  and  the  benefit  and  privi- 
lege granted  therein  were  a  part  of  the  consideration  of  the 
transfer  and  greatly  enhanced  the  value  of  the  real  estate 
sold;  that  said  company  owned  about  ii6  acres,  containing 
a  large  lake  and  mineral  springs,  which  in  1890,  by  resolu- 
tion of  its  board  of  directors,  were  dedicated  to  public  use, 
and  since  the  dedication  have  been  used  by  the  complainant 
and  the  public;  that  the  complainant  has  made  improve- 
ments on  his  real  estate  and  it  is  now  worth  $15,000,  a 
large  part  of  the  value  of  which  consists  of  the  privileges 
above  stated;  that  within  the  past  few  months  defendant 
has  threatened  to  enclose  the  park  and  shut  out  the  public, 
in  pursuance  of  which  threat  it  has  put  up  numerous  signs 
proclaiming  the  grounds  to  be  private  property  and  warn- 
ing the  public  to  keep  off  or  be  prosecuted  as  trespassers; 
that  the  defendant  company  has  threatened  to  drain  the  lake 
and  erect  a  fence  around  the  park  and  springs,  thus  shutting 
off  ingress  and  egress  thereto  and  therefrom;  that  if  said 
threats  are  carried  out  by  the  defendant  it  will  result  in  ir- 
reparable injury  and  loss  to  the  complainant  and  will  greatly 
depreciate  the  value  of  his  property.  The  prayer  was  for 
an  injunction  restraining  defendant  from  doing  the  things 
which  it  is  alleged  it  threatened  to  do,  in  excluding  the  pub- 
lic from  said  premises,  and  from  selling,  transferring,  leas- 
ing, renting  or  encumbering  the  same  to  the  detriment  of 
the  complainant  and  the  public. 

A  temporary  injunction  was  issued  as  prayed,  and  the 
defendant  filed  its  answer  making  specific  denial  of  the  alle- 
gations in  the  bill,  including  the  passage  of  the  alleged  reso- 
lution of  dedication;    also  alleging  that  the  issue  of  the 
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certificate  was  without  authority  from  the  board  of  direct- 
ors and  ultra  vires  and  without  consideration,  and  was  is- 
sued with  the  actual  and  constructive  knowledge  of  the 
complainant  of  its  illegality,  he  being  a  director  of  said  com- 
pany at  the  time  he  received  said  certificate.  It  also  alleged 
the  payment  of  taxes  since  the  year  1890  and  the  mamte- 
nance  of  the  signs  complained  of  since  1891 ;  that  complain- 
'  ant's  claim  under  the  certificate  is  personal  and  unassignable 
and  therefore  without  value;  that  the  company  has  been 
annoyed  from  trespassers  and  deemed  it  necessary  for  its 
own  protection  to  fence  the  premises ;  that  the  complainant 
has  no  special  interest  and  has  shown  no  special  or  actual 
damages,  and  that  he  has  a  full  and  adequate  remedy  at  law. 
The  defendant  filed  its  written  motion  to  dissolve  the  tem- 
porary injunction,  which  motion  was  heard  upon  the  bill, 
answer  and  written  evidence.  The  injunction  was  dissolved 
and  the  bill  dismissed  for  want  of  equity.  To  reverse  that 
decree  a  writ  of  error  has  been  prosecuted  to  this  court. 

Charles  A.  Butler,  for  plaintiff  in  error. 

PiERSON  &  Pease,  for  defendant  in  error. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court : 

Many  grounds  for  reversal  are  urged,  but  the  determina- 
tion of  but  one  of  them  will  dispose  of  the  case.  Plaintiff 
in  error  claims  that  the  defendant  corporation  made  a  com- 
mon law  dedication  of  the  property  in  question  to  the  pub- 
lic use;  that  this  dedication  was  accepted  by  the  public,  and 
the  defendant  company  is  estopped  from  denying  the  dedi- 
cation for  the  reason  that  it  has  received  the  fruits  and  bene- 
fits thereof,  and  upon  this  proposition  his  case  must  stand  or 
fall.  We  do  not  think  the  position  is  sustained  by  the  evi- 
dence, and  the  decree  below  must  therefore  be  affirmed  re- 
gardless of  all  other  questions  raised  in  the  argument. 

In  order  to  constitute  a  dedication  at  common  law  it  is 
essential  ( i )  that  there  be  an  intention  on  the  part  of  the 
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proprietor  of  the  land  to  dedicate  the  same  to  public  use; 

(2)  that  tliere  be  an  acceptance  thereof  by  the  public;  and 

(3)  that  the  proof  of  these  facts  be  clear,  satisfactory  and 
unequivocal.  The  vital  and  controlling  principle  is  the  ani- 
niiis  donandi,  and  whenever  this  is  plainly  and  unequivocally 
manifested  on  the  part  of  the  owner  of  the  soil,  either  by 
formal  declaration  or  by  acts  from  which  it  may  fairly  be 
presumed,  such  as  should  equitably  estop  him  from  denying 
such  an  intention,  the  dedication,  so  far  as  the  owner  is  con- 
cerned, is  complete.  Without  such  manifestation  of  intention 
by  either  of  said  modes  it  cannot  be  said  that  a  valid  dedica- 
tion is  possible.  To  make  a  sufficient  dedication  the  proprietor 
of  the  soil  must  devote  the  portion  thereof  intended  for  pub- 
lic use  to  such  use,  and  on  the  part  of  the  public  it  must 
be  accepted  and  appropriated  to  that  use.  The  acts  on  the 
part  of  the  donor,  and  of  the  public,  of  an  intention  to  dedi- 
cate, accept  and  appropriate  the  lands  to  public  use,  where 
the  dedication  is  relied  upon  to  support  some  right,  must  be 
equally  clear  and  unambiguous.  A  dedication  is  not  an  act 
of  omission  to  assert  a  right,  but  is  the  affirmative  act  of 
the  donor  resulting  from  an  active,  and  not  a  passive,  con- 
dition of  the  owner's  mind  on  the  subject.  A  mere  non- 
assertion  of  right  does  not  establish  a  dedication  unless  the 
circumstances  establish  a  purpose  or  intention  to  donate  the 
use  to  the  public.  {City  of  Chicago  v.  Chicago,  Rock  Island 
and  Pacific  Raihvay  Co.  152  111.  561 ;  Marsh  v.  Village  of 
Fairbury,  163  id.  401 ;  Alden  Coal  Co.  v.  Challis,  200  id. 
222.)  We  think  the  evidence  in  this  case  falls  far  short  of 
proving  such  essential  acts,  either  on  the  part  of  the  corpo- 
ration or  the  public. 

The  evidence  shows  that  on  March  29,  1890,  the  Glen 
Ellyn  Hotel  and  Springs  Company  was  organized  by  Baker, 
Riford,  Goodridge  and  others.  Its  object  as  set  forth  in  its 
charter  was  "building  and  operating  a  summer  hotel  plant 
and  developing  mineral  springs  in  DuPage  county,  Illinois." 
Immediately  after  its  incorporation  it  acquired  the  title  to 
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about  ii6  acres  of  land  within  the  village  of  Glen  Ellyn, 
from  Riford,  Goodridge  and  others.  Upon  the  land  so  ac- 
quired was  erected  a  summer  hotel,  and  the  corporation 
proceeded  to  develop  and  maintain  certain  mineral  springs 
located  in  the  vicinity.  Some  of  the  officers  of  the  corpora- 
tion also  owned  certain  other  lands  surrounding  those  be- 
longing to  the  corporation,  which  were  held  in  the  names  of 
Riford  and  Goodridge,  as  trustees.  These  other  parties  were 
engaged  in  the  real  estate  business,  and  they  subdivided 
their  land  in  May,  1890,  and  proceeded  to  sell  lots  to  pri- 
vate individuals.  About  the  time  of  the  subdivision  it  is 
claimed  by  plaintiff  in  error,  and  there  is  some  evidence  in 
the  record  tending  to  show  the  fact,  a  resolution  was  passed 
by  the  board  of  directors  of  the  defendant  company  dedicat- 
ing the  grounds  of  the  corporation,  and  the  mineral  springs 
thereon  situated,  to  the  public  use.  It  is  claimed  that  this 
dedication  was  held  out  to  the  public  as  an  inducement  for 
the  sale  of  the  lots,  and  that  the  proceeds  of  the  sales  were 
used  in  the  erection  of  the  hotel  building  and  the  improve- 
ment of  the  springs.  On  June  21,  1890,  the  plaintiff  in  er- 
ror purchased  of  Riford  and  Goodridge  one  of  the  lots  in 
said  subdivision  for  $3000.  On  May  i,  1891,  a  certificate 
was  issued  to  him,  signed  by  the  Glen  Ellyn  Hotel  and 
Springs  Company,  by  S.  L.  Baker,  president,  and  Good- 
ridge, secretary,  which  stated  that  he  had  purchased  a  cer- 
tain lot  in  the  addition  and  was  entitled  to  the  privileges 
of  the  grounds  and  lake,  the  free  use  of  the  water  of  the 
springs  for  drinking  and  table  purposes  in  private  family 
only,  subject  to  the  rules  and  regulations  of  the  springs  com- 
pany for  the  government  and  control  of  the  park  and  springs 
belonging  to  the  company.  Upon  the  lot  purchased  the 
plaintiff  in  error  erected  certain  buildings,  and  he  now 
claims  that  the  property  is  worth  $15,000,  the  greater  part 
of  which  value  is  occasioned  by  the  privileges  afforded  him 
under  the  certificate  issued  by  the  corporation. 
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We  think  the  evidence  wholly  fails  to  sustain  the  con- 
tention that  the  premises  were  dedicated  to  the  public  use. 
While  it  is  true  there  are  certain  affidavits  in  the  record 
tending  to  show  such  dedication,  yet  these  affidavits  are  in 
irreconcilable  conflict  with  the  subsequent  use  of  the  prop- 
erty by  the  defendant  in  error.  The  books  of  the  company 
offered  in  evidence  wholly  fail  to  show  any  such  dedication, 
and  the  only  evidence  in  support  thereof  is  the  recollection 
of  certain  persons  who  were  officers  of  the  company  and 
claim  to  have  been  present  at  the  time  the  resolution  was 
passed.  Subsequent  to  the  alleged  dedication  the  property 
continued  to  be  used  by  the  corporation  for  the  purposes 
for  which  it  was  organized.  It  retained  possession  of  the 
grounds  and  buildings,  exercising  absolute  dominion  and 
control  over  them.  It  rented  the  premises  at  various  times 
for  several  months  to  parties  who  desired  to  use  them,  and 
signs  were  erected  on  the  premises  warning  the  public 
against  trespassing  thereon.  The  public  authorities  regu- 
larly assessed  and  collected  from  the  defendant  corporation 
the  usual  and  customary  taxes  levied  and  collected  against 
the  property  of  private  individuals.  There  is  an  entire  ab- 
sence in  the  record  of  any  evidence  tending  to  show  that  the 
village  of  Glen  Ellyn  ever  exercised  any  acts  of  ownership 
or  control  thereover  or  ever  claimed  to  be  the  owner  of  the 
property  or  in  any  way  interested  therein.  The  evidence  of 
the  dedication  and  acceptance  by  the  public  is  not  of  that 
clear  and  unequivocal  character  necessary  to  constitute  a 
common  law  dedication. 

Again,  even  though  the  evidence  had  shown  a  dedica- 
tion by  the  directors  of  the  corporation,  we  do  not  think 
they  were  vested  by  the  charter  with  authority  to  make  ^uch 
a  dedication.  The  object  for  which  the  corporation  was  or- 
ganized, as  stated  in  the  charter,  was  to  build  and  operate 
a  summer  hotel  plant  and  develop  the  mineral  springs.  In 
order  to  accomplish  the  purpose  of  the  organization  it  was 
not  necessary  for  it  to  engage  in  the  real  estate  business  or 
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to  subdivide  property  or  sell  lots.  In  the  accomplishment  of 
its  business  it  was  doubtless  authorized  to  own  certain  real 
estate,  and  the  ii6  acres  which  it  did  own  is  not  more 
than  was  shown  to  be  reasonably  necessary  for  its  corporate 
purposes.  If  the  platting  and  selling  of  lots  were  not  within 
the  authority  as  granted  in  the  charter,  such  acts  were  ultra 
vires  and  not  binding  upon  the  corporation,  even  though  it 
derived  profit  from  the  sale  thereof.  Where  an  act  is  not 
ultra  vires  for  want  of  power  in  the  corporation  but  for 
want  of  power  in  its  agents  or  officers  or  because  of  the  dis- 
regard of  mere  formalities  which  the  law  requires  to  be 
observed  or  is  an  improper  use  of  one  of  the  enumerated 
powers,  it  may  be  valid  as  to  third  persons ;  where,  however, 
the  contract  of  a  corporation  is  ultra  vires  in  the  proper 
sense,  that  is  to  say,  beyond  the  object  of  its  creation  as  de- 
fined in  the  law  of  its  organization  and  therefore  beyond  the 
powers  conferred  upon  it  by  the  legislature,  the  contract  is 
not  only  voidable,  but  is  wholly  void  and  without  any  legal 
effect.  The  objection  to  the  contract  in  such  case  is  not 
merely  that  the  corporation  ought  not  to  have  made  it,  but 
that  it  could  not  make  it.  Such  a  contract  cannot  be  ratified 
by  either  party,  because  it  could  not  have  been  authorized  by 
either  party.  No  performance  on  either  side  can  give  the 
unlawful  contract  validity  or  be  the  foundation  of  any  right 
of  action  upon  it.  When  a  corporation  is  acting  within  the 
general  scope  of  the  powers  conferred  upon  it  by  the  legis- 
lature, the  corporation,  as  well  as  persons  contracting  with 
it,  may  be  estopped  to  deny  that  it  has  complied  with  the 
legal  formalities  which  are  prerequisites  to  its  existence  or 
to  its  action,  because  such  prerequisites  might,  in  fact,  have 
been  complied  with;  but  when  the  contract  is  beyond  the 
powers  conferred  upon  it  by  existing  laws,  neither  the  cor- 
poration nor  the  other  party  to  the  contract  can  be  estopped 
to  show  that  it  was  prohibited  by  those  laws  by  consenting 
to  it  or  acting  upon  it.  National  Home  Building  Ass.  v. 
Home  Savings  Bank,  i8i  111.  35;   First  Methodist  Episco- 
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pal  Church  v.  Dixon,  178  id.  260;  Parson  v.  Pogg,  205 
id.  326. 

The  certificate  issued  to  the  plaintiff  in  error  was  noth- 
ing more  than  a  license  given  by  the  corporation  to  the  pub- 
lic, which  it  could  revoke  at  any  time.  The  evidence  in  this 
case  wholly  fails  to  show  that  any  consideration  was  paid 
by  the  plaintiff  in  error  to  the  defendant  in  error  for  the 
privileges  therein  contained.  It  was  issued  about  eleven 
months  after  his  purchase  and  after  the  deed  of  conveyance 
was  made  to  him.  The  evidence  also  shows  that  he  was  at 
one  time  a  member  of  the  board  of  directors  of  the  defend- 
ant corporation  and  was  also  one  of  its  superintendents, 
and  he  must  therefore  have  been  familiar  with  the  purposes 
of  its  organization,  the  powers  conferred  by  its  charter,  and 
was  chargeable  with  notice  of  the  fact  that  in  granting  the 
certificate  the  corporation  was  acting  beyond  its  powers  and 
authority  and  that  such  acts  were  a  nullity.  To  hold  other- 
wise would  be  to  permit  a  corporation,  without  the  consent 
of  its  stockholders,  to  give  away  all  of  its  property,  and  thus 
entirely  destroy  its  ability  to  carry  out  the  purpose  of  its 
creation. 

Our  attention  is  called  to  the  case  of  Maywood  Co.  v. 
Village  of  Maywood,  118  111.  61,  and  it  is  insisted,  upon  the 
strength  of  that  case,  the  acts  of  this  corporation  were  valid 
and  binding  upon  it.  An  examination  will  show  that  the 
cases  are  clearly  distinguishable.  The  Maywood  corpora- 
tion was  organized  for  the  purpose  of  carrying  on  a  real 
estate  business.  In  furtherance  of  that  business  it  dedicated 
a  certain  piece  of  ground  to  the  village  of  Maywood.  It 
afterwards  sold  the  remainder  of  its  real  estate  on  the 
strength  of  that  dedication.  The  dedication  was  within  the 
powers  of  the  corporation  and  in  furtherance  of  its  chartered 
business.  The  quantity  of  land  dedicated  was  very  small 
in  comparison  with  the  whole  amount  of  land  owned  by 
the  corporation.  The  dedication  was  accepted  by  the  public 
and  therefore  became  binding.    In.  that  case,  if  the  board  of 
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directors  had  sought  to  dedicate  all  of  its  real  estate  to  the 
public,  or  if  the  dedication  had  been  outside  of  the  business 
for  which  the  corporation  was  organized,  a  different  ques- 
tion would^  have  been  presented. 

Our  examination  of  the  whole  case  has  led  to  the  con- 
clusion that  the  evidence  wholly  fails  to  show  a  legal  dedi- 
cation by  the  defendant  company  or  an  acceptance  by  the 
public,  and  also  that  the  dedication,  if  it  had  been  made, 
would  have  been  ultra  vires,  as  beyond  the  authority  of  the 
directors;  furthermore,  that  the  plaintiff  in  error  had  full 
knowledge  of  such  want  of  authority,  and  could  not,  in  any 
event,  be  heard  to  complain. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 

Afterwards,  on  consideration  of  the  petition  for  rehear- 
ing, the  following  additional  opinion  in  the  case  was  an- 
nounced by  Mr.  Justice  Carter  : 

Motion  has  been  made  to  strike  the  petition  for  rehear- 
ing in  this  case  from  the  files  because  it  is  in  violation  of 
Rule  30  of  this  court.  We  desire  to  give  every  opportunity 
on  a  petition  for  rehearing  to  point  out  any  matters  that  ap- 
pear **to  have  been  overlooked  or  misapprehended  by  the 
court,"  but  the  rule  provides  that  "in  no  case  will  any  argu- 
ment be  permitted  in  support  of  such  petition."  While  the 
volume  of  work  in  this  court  requires,  for  that  reason  alone, 
that  this  rule  should  be  strictly  enforced,  still  more  impor- 
tant is  it  for  the  proper  administration  of  justice  that  a  re- 
argument  of  the  case  should  not  be  permitted  on  a  petition 
for  rehearing.  Such  practice  would  tend  to  cause  counsel  to 
neglect  the  careful  presentation  of  their  cases  in  the  first  in- 
stance. It  is  highly  important,  both  from  the  standpoint  of 
litigants  and  the  court,  that  cases  should  be  fully  and  exhaus- 
tively presented  by  printed  briefs,  and,  if  desired,  by  oral 
arguments,  before  any  decision  is  reached.  After  this  has 
been  done  and  tlie  case  has  been  considered  and  decided,  to 
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permit  re-argument  can  serve  no  useful  purpose  and  would 
justly  subject  this  court  to  criticism.  This  petition  is  a 
manifest  attempt  to  re-argue  the  points  presented  by  the 
original  briefs  and  fully  considered  in  the  opinion. 

The  petition  for  rehearing  in  the  case  at  bar  will  be 
stricken  from  the  files.  p^^.^.^^  ^^^^^^„_ 


MoLUE  Reizer 

V. 

W11.UAM  K.  Mertz,  Exr. 

Opinion  filed  October  ^j,  ipo6 — Rehearing  denied  Dec,  (5,  ipo6. 

1.  Executors  and  administrators — notice  to  heirs,  of  final  set- 
tlement, is  essential.  Under  section  112  of  the  Administration  act, 
notice  to  the  heirs  of  the  decedent  of  the  presentation  of  the  final 
report  of  the  executor  or  administrator  is  essential  before  the  county 
court  can  enter  an  order  approving  such  report  and  discharging  the 
executor  or  administrator. 

2.  Same — court  must  fix  manner  of  giving  constructive  notice 
to  heirs.  Under  section  112  of  the  Administration  act,  providing 
that  the  heirs  of  the  decedent  shall  be  notified  of  an  intended  final 
settlement  "in  such  manner  as  the  court  may  direct,"  the  fixing  by 
the  court,  by  an  order  entered  of  record,  of  the  manner  in  which 
such  notice  shall  be  given,  if  the  notice  is  constructive,  is  jurisdic- 
tional. 

3.  Same — when  a  constructive  notice  of  a  final  settlement  is  not 
binding  on  non-resident  heir.  Notice,  by  publication,  of  a  proposed 
final  settlement  by  an  executor  or  administrator  is  not  binding  upon 
a  non-resident  heir,  where  the  court  did  not  fix  the  manner  of  giv- 
ing notice  prior  to  the  time  it  was  given. 

4.  Same — petition  by  non-resident  heir  to  vacate  order  approv- 
ing an  executor's  report  is  not  a  collateral  attack.  A  petition  by  a 
non-resident  heir  to  vacate  an  order  approving  the  executor's  final 
report  and  to  require  the  executor  to  pay  to  the  petitioner  her  dis- 
tributive share  of  the  estate  does  not  constitute  a  collateral  attack 
upon  the  order  approving  the  executor's  report. 

5.  Same — when  order  approving  executor's  final  report  is  with- 
out jurisdiction.  An  order  approving  an  executor's  final  report  is 
without  jurisdiction,  and  void  as  against  a  non-resident  heir  hav- 
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ing  no  actual  notice,  where  the  court  failed  to  fix  the  manner  of 
giving  constructive  notice,  even  though  the  executor  gave  notice 
by  publication  in  proper  form,  and  the  order  recites  that  he  has 
mad^  "due  proof  of  the  publication  of  notice,  fixing  upon  this  term 
of  court  for  the  filing  of  his  account  current  and  final  report" 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cass  county ;  the  Hon.  T.  N.  Mehan,  Judge,  presiding. 

Lyman  Lacey,  Sr.  &  Son,  and  John  W.  Pitman,  for 
appellant : 

The  county  court,  in  the  settlement  of  estates,  is  vested 
with  equitable  as  well  as  legal  powers.  Wadsworth  v.  Con- 
nell,  104  111.  378;  In  re  Corrington,  124  id.  378;  Shepard 
V.  Speer,  140  id.  246;  Brandon  v.  Brown,  106  id.  524. 

The  county  court,  on  motion  at  a  subsequent  term,  in  the 
exercise  of  its  equitable  jurisdiction,  has  power  to  set  aside 
its  own  order  allowing  a  claim  against  an  estate,  if  fraud, 
mistake  or  accident  intervened.  Schlink  v.  Maxton,  153  111. 
449;  Sherman  v..  Whiteside,  190  id.  578;  Ford  v.  Bank, 
201  id.  129;  Millard  v.  Harris,  119  id.  185. 

The  payment  by  the  executor,  to  the  other  heirs  of  the 
deceased,  of  the  distributive  share  of  the  estate  due  the  ap- 
pellant, on  the  mere  presumption  she  was  dead  when  in  fact 
she  was  alive,  was  invalid,  null  and  void.  Thomas  v.  People, 
107  111.  517.     . 

Jurisdiction  of  the  person  and  subject  matter  is  essential 
to  the  validity  of  a  judicial  sentence.  If  either  is  wanting  the 
judgment  of  the  court  is  void.  Campbell  v.  McCahan,  41 
111.  49;  Long  V.  Long,  60  id.  27;  Botsford  v.  O'Conner,  57 
id.  72 ;  Campbell  v.  Campbell,  63  id.  462 ;  Thomas  v.  Peo- 
pie,  107  id.  517. 

Executors  and  administrators  are  trustees,  and  the  law 
of  trusts  is  applicable  to  them, — f.  e.,  trustees  of  distributive 
shares  after  payment  of  all  debts.  Jones  &  Cunningham's 
Pr.  357. 


Digitized  by  VjOOQIC 


Dm. 'OS.]  Reizer  v.  Mertz.  557 

R.  W.  MiLivS,  for  appellee : 

Appellant  was  constructively  before  the  county  court 
when  the  executor's  final  report  was  approved  and  the  order 
of  distribution  made  of  which  she  complains. 

The  order  expressly  finds  that  "due  proof  of  the  publi- 
cation of  notice"  of  the  intention  of  the  executor  to  present* 
his  final  account  at  that  term  had  been  made,  and  this  is  suf- 
ficient to  give  it  jurisdiction  of  the  appellant. 

The  notice  in  evidence  conforms  to  the  requirements  of 
section  3  of  chapter  100  of  our  statutes,  entitled  "Notices," 
and  will  therefore  fill  the  measure  of  section  112  of  chap- 
ter 3.  Madden  v.  Cooper,  47  111.  359 ;  Knowlton  v.  Knowl- 
ton,  155  id.  158;  Moore  v.  Neil,  39  id.  256. 

In  the  absence  of  proof  to  the  contrary,  the  court  will 
presume  that  the  matter  of  hearing  the  final  report  was  reg- 
ularly continued  from  term  to  term.  Housh  v.  People,  66 
111.  178;   Ward  v.  Durham,  134  id.  195. 

In  the  settlement  of  estates  of  intestates  the  county  court 
is  a  court  of  general  and  unlimited  jurisdiction,  and  every 
presumption  and  intendment  in  favor  of  its  jurisdiction  must 
be  indulged  in.  People  v.  Gray,  72  111.  343 ;  Frank  v.  Peo- 
ple, 147  id.  IDS;  Housh  v.  People,  66  id.  178;  Probst  v. 
Meadows,  13  id.  157;  Espen  v.  Hinchliffe,  131  id.  468. 

Actual  notice  was  not  necessary.  2  Woerner  on  Law 
of  Administration,  1230;  18  Cyc.  663;  Freeman  on  Judg- 
ments, 319a;  Ferguson  v.  Yard,  166  Pa.  St.  586. 

A  decree  of  distribution  properly  made,  after  due  notice, 
is  in  its  nature  final,  unless  set  aside  for  fraud  or  appealed 
from  within  the  time  limited  by  law,  and  concludes  all  par- 
ties interested.   18  Cyc.  663 ;  Freeman  on  Judgments,  3190. 

An  order  of  a  probate  court  directing  the  distribution  of 
the  estate  of  a  deceased  person  to  persons  whom  the  court 
finds  to  be  the  heirs-at-law  and  entitled  to  the  estate  is  con- 
clusive, and  furnishes  full  protection  to  the  administrator 
unless  appealed  from.  Kellogg  v.  Johnson,  38  Conn.  269 ; 
Bxton  V.  Zule,  14  N.  J.  Eq.  501 ;  Sayre  v.  Sayre,  16  id.  505 ; 
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i8  Cyc.  632 ;  PaulHsson  v.  Loock,  38  111.  App.  51052  Woer- 
ner  on  Law  of  Administration,  sec.  506. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  a  petition  filed  by  the  appellant  in  the  county 
court  of  Cass  county,  to  the  September  term,  1905,  of  said 
court,  against  the  appellee,  as  executor  of  the  last  will  and 
testament  of  Randall  J.  Adkins,  deceased,  to  vacate  an  order 
of  said  county  court  entered  on  February  3,  1902,  approving 
the  final  report  of  the  appellee  as  such  executor,  wherein  said 
executor  took  credit  for  the  amount  of  the  distributive  share 
of  appellant  in  said  estate  and  asked  to  be  discharged  from 
further  acting  or  accounting  as  such  executor,  and  to  require 
said  executor  to  pay  to  the  appellant  her  distributive  share 
of  the  estate  of  said  Randall  J.  Adkins,  deceased,  which,  it 
w^as  averred,  amounted  to  the  sum  of  $829.25,  with  interest 
thereon  at  ten  per  cent  per  annum  from  February  3,  1902, 
to  the  date  of  the  filing  of  said  petition.  An  answer  and 
replication  were  filed,  and  upon  a  trial  in  the  county  court  the 
petition  was  dismissed,  and  the  appellant  prosecuted  an  ap- 
peal to  the  circuit  court  of  said  county,  where  a  like  order 
was  entered,  whereupon  the  appellant  removed  the  case,  by 
appeal,  to  the  Appellate  Court  for  the  Third  District,  where 
the  order  of  the  circuit  court  was  affirmed,  and  a  further 
appeal  has  been  prosecuted  to  this  court. 

It  appears  from  the  record  that  Randall  J.  Adkins  died 
testate  in  Cass  county  on  December  15,  1897;  that  his  will 
was  duly  admitted  to  probate ;  that  appellee,  who  was  named 
in  the  will  as  executor,  qualified  as  such ;  that  the  will  pro- 
vided that  the  residue  of  the  estate  should  be  distributed  in 
accordance  with  the  Statute  of  Descent  of  the  State  of  Illi- 
nois ;  that  the  testator  left  him  surviving  eight  brothers  and 
sisters  or  their  descendants ;  that  the  appellant  was  a  child 
of  a  deceased  sister  of  the  testator  and  entitled  to  the  one- 
sixteenth  part  of  his  residuary  estate,  which  on  February  3, 
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1902,  amounted  to  $829.25 ;  that  the  appellee  caused  to  be 
published  in  the  Sangamon  Valley  Times  a  notice  that  on 
Monday,  the  4th  day  of  November,  1901,  he  would  present 
to  the  county  court  of  Cass  county  his  final  report  and  ask 
to  be  discharged,  which  notice,  together  with  the  publisher's 
certificate  of  publication,  is  in  the  following  form : 

"Office  of  Sangamon  Valley  Times, 
Eb.  Spink,  Publisher. 

Chandlerville,  III.,  Nov.  2,  ipoi. 


Final  Settlement  Notice. 

State  of  Illinois,  Cass  County — ss. 

Estate  of  Randall  J.  Adkins,  de- 
ceased. 

To  the  heirs  and  creditors  of  said 
estate:  You  are  hereby  notified  that 
on  Monday,  the  4th  day  of  November, 
1901,  the  administrator  of  said  estate 
will  present  to  the  county  court  of  Cass 
county,  at  Virginia,  Illinois,  his  final 
report  of  his  acts  and  doings  as  such 
administrator,  and  ask  the  court  to  be 
discharged  from  any  and  all  further 
duties  and  responsibilities  connected 
with  said  estate  and  his  administra- 
tion thereof,  at  which  time  and  place 
you  may  be  present  and  resist  such 
application  if  you  choose  so  to  do. 
•W.  K.  Mertz,  Administrator, 


I,  the  undersigned  pub- 
lisher of  the  Sangamon 
Valley  Times,  a  weekly 
newspaper  published  in 
Chandlerville,  county  of 
Cass,  and  State  of  Illinois, 
do  hereby  certify  that  the 
legal  notice  of  which  the 
annexed  is  a  true  copy, 
was  published  according 
to  law  in  said  paper  3  con- 
secutive weeks,  the  first 
insertion  being  on  the  i8th 
day  of  Oct.,  '01,  and  the 
last  the  1st  day  of  Nov., 
'01. 

Eb.  Spink,  Publisher." 


— a  copy  of  which  notice  and  certificate  of  publication,  to- 
gether with  what  purported  to  be  the  final  report  of  appellee 
as  such  executor,  was  filed  in  the  office  of  the  clerk  of  said 
county  court  on  November  4,  1901.  The  report  showed  re- 
ceipts and  disbursements  to  the  amount  of  $20,027.34,  and 
the  executor  took  credit  therein  for  the  sum  of  $1658.50  *'by 
deposited  with  A.  C.  Coil,  treasurer  of  Cass  county,  Illinois, 
being  the  amount  of  the  distributive  share  of  said  estate  due 
Mary  Bra3rman  and  Eliza  Waldron,  heirs  of  R.  J.  Adkins, 
dec'd,  whose  whereabouts  is  unknown  and  who  cannot  be 
found  by  executor."    The  maiden  name  of  the  appellant  was 
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Mary  Brayman,  and  the  appellant  and  Eliza  Waldron  are 
the  sole  heirs-at-law  of  Elizabeth  Adkins,  a  deceased  sister 
of  said  Randall  J.  Adkins,  deceased.  No  action  was  taken 
upon  the  report  of  said  executor  until  February  3,  1902, 
when  the  heirs  of  Randall  J.  Adkins  other  than  the  appellant 
and  Eliza  Waldron  appeared  and  filed  a  petition  in  said 
county  court  against  said  executor,  representing  that  the 
appellant  and  said  Eliza  Waldron  had  not  been  heard  of  by 
their  relatives  and  friends  for  the  period  of  twenty  years  and 
more,  and  that  the  presumption  was  that  they  were  dead  at 
the  time  and  prior  to  the  death  of  said  Randall  J.  Adkins, 
deceased,  and  asked  that  the  distributive  shares  of  the  appel- 
lant and  said  Eliza  Waldron  in  said  estate  be  distributed 
among  tlie  other  heirs  of  said  Randall  J.  Adkins,  deceased, 
whereupon  the  court  heard  evidence  in  support  of  the  alle- 
gations contained  in  said  petition  and  granted  the  prayer 
thereof,  and  entered  an  order  directing  the  executor  of  said 
estate  to  distribute  the  shares  of  the  appellant  and  Eliza 
Waldron  in  said  estate  among  the  other  heirs  of  said  Ran- 
dall J.  Adkins,  deceased,  and  thereupon  the  executor  paid 
over  to  the  attorneys  representing  said  heirs,  the  shares  of 
appellant  and  Eliza  Waldron  in  said  estate,  and  under  the 
direction  of  the  court  the  executor  modified  his  report  by 
striking  out  the  clause  thereof  heretofore  set  out,  showing 
the  distributive  shares  of  the  appellant  and  Eliza  Waldron  in 
said  estate  had  been  deposited  in  the  county  treasury  of  Cass 
county,  and  inserted  therein,  in  lieu  of  such  statement,  a 
statement  that  the  distributive  shares  of  the  appellant  and 
Eliza  Waldron  had  been  paid  to  Mills  &  Clifford,  the  attor- 
neys who  represented  the  other  heirs  of  said  Randall  J.  Ad- 
kins, deceased,  and  the  report  of  the  executor  was  then 
approved  by  the  county  court.  In  the  fall  of  1904  the  appel- 
lant, who  was  a  resident  of  the  State  of  Kansas,  learned  for 
the  first  time  of  the  death  of  Randall  J.  Adkins  and  that  she 
was  a  devisee  under  his  will,  and  soon  thereafter,  through 
her  attorney,  made  a  demand  upon  the  appellee,  as  executor. 
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that  he  pay  to  appellant  her  distributive  share  of  the  estate  of 
said  Randall  J.  Adkins,  deceased,  which  he  declined  to  do, 
and  now  alleges  as  the  ground  of  such  refusal  that  he  paid 
appellant's  distributive  share  of  said  estate  to  the  heirs  of 
Randall  J.  Adkins,  deceased,  other  than  the  appellant  and 
Eliza  Waldron,  under  the  order  of  the  county  court  of  Cass 
county,  and  that  he  has  no  funds  in  his  hands  belonging  to 
appellant. 

It  is  conceded  that  the  appellant  is  an  heir-at-law  of  Ran- 
dall J.  Adkins,  deceased,  and  was  at  the  time  the  appellee 
filed  his  report  in  the  county  court  of  Cass  county,  on  No- 
vember 4,  1901,  entitled  to  the  sum  of  $829.25  as  her  dis- 
tributive share  of  said  estate,  and  the  sole  question  here 
presented  for  decision  is,  was  appellant  barred  of  her  right 
to  receive  such  distributive  share  by  the  order  of  the  county 
court  of  Cass  county,  entered  on  February  3,  1902,  directing 
the  appellee  to  pay  her  distributive  share  of  said  estate  to 
the  heirs  of  Randall  J.  Adkins,  deceased,  other  than  appel- 
lant and  Eliza  Waldron,  and  approving  the  final  report  of 
said  executor  and  discharging  such  executor? 

From  the  view  we  take  of  this  case  it  will  be  necessary 
to  consider  but  one  question,  namely,  that  of  jurisdiction  in 
the  county  court  of  Cass  county  to  make  the  order  authoriz- 
ing the  appellee  to  pay  the  distributive  share  of  the  appellant 
to  the  heirs  of  Randall  J.  Adkins,  deceased,  other  than  her- 
self and  Eliza  Waldron,  and  approving  the  final  report  of 
said  executor  showing  such  payment,  and  discharging  the 
appellee  from  further  acting  or  accounting  as  such  executor ; 
and  the  solution  of  that  question  hinges  upon  the  question 
whether  that  court  had  jurisdiction  of  the  person  of  the  ap- 
pellant at  the  time  said  order  was  made,  as  we  think  it  must 
be  conceded  that  court  had  jurisdiction  of  the  subject  mat- 
ter, the  subject  matter  being  the  estate  of  Randall  J.  Adkins, 
deceased. 

There  was  no  notice  given  to  the  appellant  of  the  filing 
of  the  petition  by  the  heirs  of  Randall  J.  Adkins,  deceased, 
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asking  the  court  to  direct  the  executor  to  distribute  the 
shares  of  appellant  and  Eliza  Waldron  among  the  other  heirs 
of  said  decedent.  If  notice  to  appellant  was  necessary  before 
the  county  court  was  authorized  to  finally  dispose  of  appel- 
lant's distributive  share  of  said  estate,  then  the  appellee  is 
forced  to  rely  upon  the  notice  published  in  the  Sangamon 
Valley  Times,  heretofore  referred  to,  as  that  is  the  only  no- 
tice of  any  kind  or  for  any  purpose  which  was  ever  given  by 
appellee,  or  anyone  else,  with  reference  to  the  settlement  and 
distribution  of  said  estate  and  the  approval  of  the  executor's 
final  report  and  the  discharge  of  said  executor.  That  notice 
to  appellant  of  the  presentation  and  approval  of  said  execu- 
tor's final  report  and  his  application  for  discharge  as  such 
executor,  which  report  showed  the  executor  had  paid  the  ap- 
pellant's distributive  share  in  said  estate  to  the  heirs  of  Ran- 
dall J.  Adkins  other  than  appellant  and  Eliza  Waldron,  was 
necessary  before  an  order  of  the  county  court  approving  said 
final  report  and  discharging  the  executor  could  be  made 
which  would  be  binding  upon  the  appellant,  is  too  clear  for 
argument.  The  statute  of  this  State  so  provides  and  this 
court  has  so  held  repeatedly.  Section  112  of  chapter  3,  en- 
titled "Administration  of  Estates,"  provides :  "No  final  set- 
tlement shall  be  made  and  approved  by  the  court,  unless  the 
heirs  of  the  decedent  have  been  notified  thereof,  in  such  man- 
ner as  the  court  may  direct."  And  in  Long  v.  Thompson, 
60  111.  27,  which  was  decided  before  the  enactment  of  the 
foregoing  statute,  it  was  said :  "The  principle  is  very  gen- 
eral, subject  to  few  exceptions,  that  all  persons  whose  rights 
are  to  be  aflfected  by  an  order  or  judgment  of  a  court  must 
have  notice,  actual  or  constructive,  of  the  pendency  of  the 
proceeding  against  them ;"  and  in  that  case  the  county  court 
of  DuPage  county,  on  motion,  set  aside  and  vacated  an  order 
of  distribution  at  its  February  term,  1870,  which  had  been 
made  on  the  application  of  the  administratrix,  without  notice 
to  the  heirs,  on  the  5th  day  of  September,  t866,  which  action 
was  approved  by  this  court.    And  in  Frank  v.  People,  147 
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111.  105,  it  was  held,  until  an  administrator  of  an  estate  has 
given  notice  of  final  settlement  the  county  court  is  without 
authority  to  enter  an  order  approving  the  final  settlement  of 
the  estate  and  for  distribution  among  the  heirs.  And  in 
Bliss  V.  Seaman,  165  111.  422,  on  page  428,  it  was  said :  "The 
statute  (sec.  112,  chap.  3,)  makes  provision  that  all  execu- 
tors and  administrators  shall,  every  year,  exhibit  accounts 
of  their  administration,  but  that  no  final  settlement  shall  be 
made  and  approved  by  the  court  unless  the  heirs  of  the  de- 
cedent have  been  notified  thereof.  A  partial  or  annual  ac- 
count of  an  executor  or  administrator  is  usually  an  ex  parte 
proceeding,  and  is  only  a  judgment  de  bene  esse  and  only 
prima  facie  correct,  and,  although  not  excepted  to  or  ap- 
pealed from,  is  open  to  subsequent  correction  or  challenge." 
To  the  same  eflfect  is  Marshall  v.  Coleman,  187  111.  556. 

The  notice  relied  upon  in  this  case  was  not  actual,  but 
constructive.  Section  1 12  of  the  Administration  act  provides 
that  the  heirs  of  the  decedent  shall  be  notified  of  the  intended 
final  settlement  before  its  approval,  "in  such  manner  as  the 
court  may  direct," — that  is,  the  court  may  direct  that  the 
notice  of  final  settlement  be  actual  or  constructive ;  and,  re- 
gardless of  what  the  law  may  be  where  the  heirs  have  actual 
notice  of  the  presentation  of  the  final  report  of  an  adminis- 
trator or  executor  and  application  for  discharge,  clearly,  if 
the  notice  is  constructive,  the  court  must  fix  the  character  of 
notice  to  be  given  the  heirs  before  the  notice  is  given.  Here 
it  is  apparent  the  court  took  no  action  with  reference  to  the 
notice  provided  by  the  statute  to  be  given  the  heirs  before 
the  notice  of  the  intended  final  settlement  and  application  for 
discharge  of  the  executor  was  g^ven.  The  notice  relied  upon 
was  g^ven  in  October  and  the  report  was  not  filed  until  No- 
vember. The  fixing  by  the  court  of  the  manner  in  which  the 
notice  of  final  settlement  and  application  for  discharge  is  to 
be  given,  where  the  notice  is  constructive,  is  jurisdictional, 
and  no  constructive  notice  can  be  given  to  a  non-resident 
heir  of  final  settlement  and  application  for  discharge  which 
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will  be  binding  upon  him,  unless  the  court  has  fixed  the  man- 
ner of  giving  notice,  by  an  order  entered  of  record,  prior  to 
the  time  such  notice  is  given. 

This  proceeding  is  not  a  collateral  attack  upon  the  order 
approving  the  executor's  report  and  discharging  the  execu- 
tor. {Moore  v.  Neil,  39  111.  256;  Dennison  v.  Taylor,  142 
id.  45.)  In  the  Dennison  case  it  was  said  (p.  56)  :  "The 
judgment  of  a  court  is  collaterally  assailed  when  it  is  sought 
to  be  impeached  in  an  action  other  than  that  in  which  it  was 
rendered."  And  in  the  Moore  case  it  was  held  a  bill  in 
chancery  filed  to  set  aside  an  administrator's  sale  was  not  to 
be  regarded  as  collateral  to  the  former  suit  so  far  as  it  related 
to  the  original  parties  to  that  suit.  And  in  Long  v.  Thomp- 
son,  supra,  where  a  probate  court  improperly  made  an  order 
for  the  distribution  of  money  in  the  hands  of  an  administra- 
trix without  notice  to  the  heirs,  the  whole  matter  was  in 
fieriy  and  it  was  competent  for  the  probate  court,  on  notice 
to  the  administratrix,  to  set  aside  such  order  at  a  subsequent 
term  upon  motion. 

The  appellant  asked  that  the  order  approving  the  execu- 
tor's final  report  and  discharging  him  as  such  executor  be  set 
aside  and  that  the  appellee  be  directed  to  pay  to  her  her  dis- 
tributive share  of  said  estate.  The  appellee  relied  upon  the 
order  approving  his  final  report  and  discharging  him  as  ex- 
ecutor. Under  the  statute  and  decisions  of  this  court  that 
order  was  not  valid  and  binding  upon  the  appellant  unless 
it  was  made  after  notice,  actual  or  constructive,  had  been 
given  to  the  appellant.  As  constructive  service  could  not  be 
had  upon  appellant  unless  the  kind  of  notice  which  was  to  be 
given  her  in  lieu  of  actual  notice  had  been  fixed  by  the  court 
before  it  was  given,  and  the  court  having  failed  to  direct  the 
notice  to  be  given  to  the  appellant  which  was  relied  upon  to 
give  the  county  court  jurisdiction,  the  county  court  of  Cass 
county  did  not  acquire  jurisdiction  to  make  the  order  direct- 
ing the  executor  to  distribute  the  appellant's  share  of  the  es- 
tate of  Randall  J.  Adkins,  deceased,  among  the  other  heirs 


Digitized  by  VjOOQIC 


Dec  '06.]  Beizer  v.  Mertz.  665 

of  said  Adkins  other  than  the  appellant  and  Eliza  Waldron, 
and  said  order,  as  to  the  appellant,  was  void. 

It  is,  however,  urged  the  county  court  found,  in  its  order 
approving  said  report  and  discharging  the  executor,  that  ap- 
pellant was  duly  notified,  by  publication,  of  the  term  of  court 
fixed  for  the  hearing  of  appellee's  final  report  and  his  appli- 
cation for  discharge,  and  that  this  court  will  presume,  from 
such  finding,  jurisdiction  in  the  county  court  to  make  the  or- 
der approving  said  final  report  and  discharging  said  execu- 
tor. The  recital  in  the  order  of  the  county  court  of  Cass 
county  approving  said  report  and  discharging  the  executor 
is:  "Now  *  *  *  comes  said  executor  and  makes  due 
proof  of  the  publication  of  notice  fixing  upon  this  term  of 
court  for  the  filing  of  his  account  current  and  final  report/' 
This  recital  falls  far  short  of  a  finding  that  the  appellee  made 
proof  that  the  appellant  had  been  duly  notified  by  publication, 
in  accordance  with  the  direction  of  the  county  court,  of  the 
term  of  court  set  for  the  hearing  of  appellee's  final  report  and 
application  for  discharge,  but  is  a  finding  that  the  executor 
had  made  due  proof  of  the  publication  of  notice,— that  is, 
had  filed  the  certificate  of  the  publisher  of  the  Sangamon 
Valley  Times  that  said  notice  had  been  published  three  times 
in  that  paper. 

In  case  a  collateral  attack  is  made  upon  a  judicial  pro- 
ceeding many  presumptions  will  be  indulged  in  favor  of  the 
jurisdiction  of  the  court  the  proceedings  of  which  are  at- 
tacked which  will  not  be  indulged  when  such  proceedings 
are  attacked  directly,  but  even  upon  a  collateral  attack,  and 
when  the  judgment  recites  that  a  defendant  was  duly  served 
with  process  or  duly  notified  by  publication,  and  the  rec- 
ord shows  upon  its  face  that  such  recital  is  not  true,  the 
part  of  the  record  containing  such  recital  may  be  contradicted 
and  impeached  by  the  portions  of  the  record  which  show 
such  recital  to  be  untrue.  So  here,  if  it  should  be  held  the 
recital  found  in  the  record  that  "due  proof  of  the  publication 
of  notice"  had  been  made,  standing  alone,  was  sufficient  to 
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show  jurisdiction,  if  we  look  to  the  notice  of  publication 
found  in  the  record  it  clearly  appears  therefrom  it  was  the 
executor,  and  not  the  court,  who  had  determined  the  sort  of 
notice  which  should  be  given  the  appellant  of  the  presenta- 
tion of  said  executpr's  final  report  and  application  for  dis- 
charge, which  was  not  sufficients 

It  is  also  urged  that  even  though  the  court  did  not  direct 
the  manner  in  which  the  appellant  should  be  notified  of  the 
presentation  of  the  executor's  final  report  and  application  for 
discharge  prior  to  the  time  such  notice  was  given,  the  notice 
given  was  sufficient,  under  the  provisions  of  sections  i  and  3 
of  chapter  100  of  the  Revised  Statutes,  entitled  "Notices." 
We  think  it  clear  those  sections  have  no  application  to  the 
case  at  bar,  as  section  i  provides  that  the  provisions  of  that 
act  shall  only  apply  "when  any  notice  shall  be  required  by 
law  or  the  order  of  court,  or  by  contract,  to  be  published." 
In  the  case  at  bar  no  order  of  court  requiring  notice  of  the 
presentation  of  the  executor's  final  report  and  application 
for  discharge  to  be  published  had  been  entered  of  record 
by  the  county  court  at  the  time  the  notice  was  given.  If  the 
county  court  had  by  its  order  directed  that  the  executor  pub- 
lish notice  of  the  presentation  of  his  final  report  and  applica- 
tion for  discharge  and  had  failed  to  fix  the  length  of  time 
the  notice  should  be  published,  then  the  provisions  of  said 
act  as  modified  by  the  act  in  force  July  i,  1897,  (Kurd's 
Stat.  1905,  p.  1413,)  would  control;  but  as  the  county  court 
did  not  require  a  notice  to  be  published  of  tlie  presenta- 
tion of  said  final  report  and  application  for  discharge,  the 
notice  published  by  the  executor  in  the  Sangamon  Valley 
Times  was  published  without  the  direction  of  the  county 
court  and  was  therefore  published  without  authority  of  law, 
and  the  publication  thereof  failed  to  confer  upon  the  county 
court  jurisdiction  of  the  person  of  the  appellant,  and  its 
order  approving  said  final  report  and  discharging  the  execu- 
tor was,  as  against  the  appellant,  void. 
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From  a  careful  examination  of  this  record  we  are  of  the 
opinion  the  county  court  of  Cass  county  did  not  have  juris- 
diction of  the  person  of  the  appellant  at  the  time  it  assumed 
to  direct  the  executor  to  pay  the  appellant's  distributive  share 
of  the  estate  of  Randall  J.  Adkins,  deceased,  to  the  heirs  of 
said  Adkins  other  than  appellant  and  Eliza  Waldron,  and 
that  the  order  of  the  county  court  directing  the  distributive 
share  of  the  appellant  to  be  paid  to  persons  other  than  herself 
and  approving  the  final  report  of  the  appellee  and  discharg- 
ing him  as  executor  was  not  a  bar  to  the  relief  sought  by  the 
petition  filed  by  appellant  against  appellee,  and  that  the  judg- 
ments of  the  Appellate,  circuit  and  county  courts  should  be 
reversed.  The  judgments  of  said  courts  will  therefore  be 
reversed  and  the  cause  remanded  to  the  county  court  of  Cass 
county  for  further  proceedings  in  accordance  with  the  views 
herein  expressed.  Reversed  and  remanded. 


Tnt  Ros^Hii.1.  C^M^TERY  Company 

V. 

Wesley  Dempster  et  al. 
Opinion  filed  October  2j,  ipo6 — Rehearing  denied  Dec,  d,  ipo6. 

1.  Corporations — when  rule  against  officer  receiving  compensa- 
tion does  not  apply.  The  rule  prohibiting  an  officer  of  a  corporation 
from  receiving  compensation  for  services  rendered  the  corporation 
except  where  same  was  authorized  by  by-law  or  resolution  adopted 
before  the  services  were  rendered  does  not  apply  to  any  other  agent 
employed  by  the  corporation  in  good  faith  for  a  proper  purpose,  nor 
to  an  officer  respecting  services  not  devolving  upon  him  by  virtue 
of  his  office. 

2.  Same — agent  for  corporation  may  be  appointed  by  parol.  An 
agent  may  be  appointed  by  parol  to  act  for  a  corporation  for  any 
proper  corporate  purpose,  and  his  acts  within  the  general  scope  of 
his  authority  are  binding  upon  the  corporation,  and  all  services  ren- 
dered or  benefits  conferred  through  the  efforts  of  such  agent  raise 
an  implied  promise  upon  the  part  of  the  corporation  to  pay,  which 
may  be  enforced  in  an  action  at  law. 
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3.  Same — corporation  may  ratify  acts  of  party  who  assumed  to 
act  for  it.  A  corporation  may  ratify  the  acts  of  a  person  who  as- 
sumed to  act  for  it  in  a  transaction,  and  thus  remove  the  objection 
of  want  of  authority,  provided  the  acts  are  such  as  might  have  been 
legally  authorized  by  the  corporation. 

4.  Same — when  a  party  is  entitled  to  hold  stock  given  him  for 
services.  Where  a  corporation  having  no  board  of  managers  is  in- 
volved in  litigation  and  is  in  financial  straits,  and  one  of  the  stock- 
holders, by  incurring  personal  liabilities  and  giving  his  personal 
efforts  to  the  matter,  succeeds  in  saving  the  corporation  and  plac- 
ing it  on  a  profitable  basis,  a  resolution  adopted  by  the  board  of 
managers,  chosen  upon  the  re-organization  of  the  corporation,  giv- 
ing such  stockholder  shares  of  stock  for  his  past  services  is  bind- 
ing upon  the  corporation  and  its  stockholders,  notwithstanding  the 
stockholder  was  acting  as  an  officer  of  the  corporation  on  a  salary 
at  the  time  the  resolution  was  passed. 

Appeai.  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook  county;    the  Hon.  M.  F.  Tui.ey,  Judge,  presiding. 

Edwin  Burritt  Smith,  and  Robert  F.  Pettibone,  for 
appellant : 

That  the  action  of  the  board  of  managers  in  passing  the 
resolution  of  September  14,  1896,  at  the  instance  of  Wesley 
Dempster,  was  without  authority  and  void,  conclusively  ap- 
pears from  the  authorities.  Cheeney  v.  Railway  Co.  68  111. 
570 ;  Railway  Co.  v.  Cheeney,  87  id.  446 ;  McNulta  v.  Bank, 
164  id.  427;  Brown  v.  DeYoung,  167  id.  549;  Adams  v. 
Burke,  201  id.  395 ;  Ritchie  v.  MacMullen,  25  U.  S.  Cir.  Ct. 
of  App.  50;  Brown  v.  Stiver  Mines,  17  Colo.  421 ;  Thomp- 
son on  Corporations,  sees.  4380,  4384 ;  2  Cook  on  Corpora- 
tions, (4th  ed.)  sec.  657. 

Where  persons  are  engaged  in  a  common  enterprise  and 
are  similarly  interested  in  the  end  proposed,  in  the  absence 
of  an  express  contract  in  advance  for  compensation  for  the 
services  of  any  of  them  by  the  others  there  can  be  no  implied 
contract  for  such  compensation.  Heffron  v.  Brown,  155  111. 
322 ;   15  Am.  &  Eng.  Ency.  of  Law,  1079. 
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Cannon  &  Poage,  for  appellees : 

Wesley  Dempster,  as  a  stockholder,  was  authorized  to 
act  for  the  company  in  settling  the  controversy  with  Furber. 
Higgins  V.  Lansingh,  154  111.  301. 

A  person  rendering  services  to  a  corporation  not  in  the 
line  of  his  official  duty  has  a  legal  claim  against  said  corpo- 
ration for  compensation.  Huffaker  v.  Trust  Co.  46  L.  R.  A. 
384;  Cheeney  v.  Railway  Co,  68  111.  570;  Boggiano  v.  Mac- 
caroniManf.  Co.  202  id.  312;  99  111.  App.  509;  Bassett  v. 
Pair  child,  52  L.  R.  A.  611;  Railway  Co.  v.  Cheeney,  87 
III.  446. 

Ratification  by  the  directors  of  a  corporation  is  equiva- 
lent to  original  authority.    Wood  v.  Whelen,  93  III.  154. 

Such  ratification  will  entitle  the  agent  to  compensation. 
I  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  iioi ;  Mechem  on 
Agenc)'',  sec.  602 ;  Story  on  Agency,  sec.  244 ;  Low  v.  Rail- 
way Co.  46  N.  H.  284. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

The  Rosehill  Cemetery  Company  filed  its  bill  in  the  cir- 
cuit court  of  Cook  county  against  Wesley  Dempster  and 
Charles  W.  Dempster,  stockholders  of  said  company,  for 
the  purpose  of  compelling  the  surrender,  for  cancellation,  of 
certain  shares  of  stock  held  by  the  defendants  below  and  to 
compel  an  accounting  as  to  the  dividends  received  by  them 
on  said  stock.  The  theory  of  the  bill  is  that  the  stock  in 
question  was  wrongfully  acquired  by  the  said  Dempsters  and 
should  therefore  be  surrendered  to  the  said  company  and 
canceled,  and  all  payments  made  on  account  of  dividends 
should  be  re-paid  by  the  defendants  to  the  company.  An 
answer  was  filed  to  the  bill  and  the  cause  was  referred  to  a 
master,  who  took  the  proofs  and  reported  his  findings  and 
recommended  a  decree  dismissing  the  bill  for  want  of  equity. 
The  cause  was  heard  in  the  circuit  court  upon  exceptions  to 
the  master's  report,  which  were  overruled,  and  a  decree  was 
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entered  dismissing  the  bill  in  accordance  with  the  master's 
recommendation.  Complainant  below  prosecuted  an  appeal 
from  this  decree  to  the  Appellate  Court  for  the  First  Dis- 
trict, where  the  same  was  affirmed,  and  by  further  appeal  the 
case  was  brought  to  this  court  for  review. 

The  essential  facts  set  up  in  the  pleadings,  and  which 
the  testimony  fairly  tends  to  prove,  are  as  follows : 

I.  The  special  law  incorporating  the  Rosehill  Cemetery 
Company  went  into  force  February  ii,  1859.  The  promo- 
ter of  the  enterprise,  Francis  H.  Benton,  purchased  a  tract 
of  land  in  the  town  of  Lake  View,  a  few  miles  north  of  Chi- 
cago, and  gave  his  notes  for  the  sum  of  $35,568,  secured  by 
a  mortgage  on  the  land  to  John  S.  Newhouse,  as  part  of  the 
purchase  money.  About  the  same  time  he  purchased  a  tract 
of  land  adjoining  the  tract  first  purchased,  and  in  payment 
therefor  he  gave  $5028  cash  and  a  note  secured  by  a  mort- 
gage upon  this  land  for  $25,140.  These  two  tracts  of  land 
were  all  the  property  the  Rosehill  Cemetery  Company  owned 
when  it  commenced  business.  The  company's  capital  stock 
was  $150,000,  divided  into  shares  of  $100  each.  The  com- 
pany was  financially  embarrassed  at  the  time  it  began  its 
operations,  and  finally,  being  unable  to  meet  its  indebtedness, 
the  control  of  its  affairs  passed  out  of  the  hands  of  the  stock- 
holders and  into  the  hands  of  the  creditors,  who  managed 
the  company  with  a  view  of  collecting  the  debts  due  out  of 
its  earnings.  The  creditors  continued  in  the  uninterrupted 
control  of  the  affairs  of  the  company  until  the  year  1881, 
when  a  majority  of  the  stockholders,  believing  that  the  earn- 
ings of  the  company  had  fully  discharged  its  liabilities  and 
desiring  to  again  resume  control  of  the  company's  affairs  for 
themselves,  entered  into  an  agreement  or  formed  what  they 
termed  a  syndicate  of  stockholders  .for  the  purpose  of  insti- 
tuting and  carrying  forward  proceedings  to  secure  their 
rights  as  stockholders.  In  pursuance  of  this  agreement  and 
in  accordance  with  its  terms,  Killian  V.  R.  Lansingh,  as  ad- 
ministrator de  bonis  non  of  the  estate  of  John  Dempster, 
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filed  his  bill  of  complaint  in  the  circuit  court  of  Cook  county 
December  9,  1882,  on  behalf  of  himself  and  all  other  stock- 
holders who  should  come  in,  against  Van  H.  Higgins, 
Henry  W.  Blodgett,  the  Rosehill  Cemetery  Company  and 
others,  to  redeem  937  shares  of  the  capital  stock  of  the  com- 
pany held  by  Blodgett  as  collateral  security  for  the  payment 
of  the  mortgage  debt  of  Francis  H.  Benton,  which  had  been 
assumed  by  the  company,  and  for  other  relief.  Long  and 
vexatious  litigation  followed,  which  finally  resulted  in  a  de- 
cree in  the  circuit  court  of  Cook  county  favorable,  in  the 
main,  to  Lansingh.  This  decree  was  afterward  affirmed  by 
the  Appellate  Court  for  the  First  District,  and  upon  further 
appeal  it  was  substantially  affirmed  in  this  court  in  January, 
1895.  For  a  detailed  history  of  the  Rosehill  Cemetery  Com- 
pany in  its  long  struggle  with  its  liabilities  and  litigation,  we 
refer  to  the  statement  made  in  this  court  in  the  case  of  Hig- 
gins V.  Lansingh,  154  111.  301. 

2.  Wesley  Dempster  first  became  a  stockholder  in  the 
company  in  the  year  1881,  and  his  business  partner,  Sam- 
uel H.  Sweet,  was  joined  with  him  in  the  ownership  of  167 
shares  of  stock.  Afterwards,  through  his  influence,  his 
brother  David  Dempster  bought  stock  in  the  company.  When 
Lansingh  began  the  litigation,  in  1882,  it  was  with  the  ex- 
press agreement  that  the  stockholders  in  the  syndicate,  which 
included  Wesley  Dempster,  should  contribute  a  pro  rata 
share  toward  the  expenses  of  the  litigation,  and  that  Lan- 
singh should  receive  for  his  time  and  labor  in  prosecuting 
the  suit  one-third  of  the  stock  held  by  each  member  of  the 
syndicate,  with  the  exception  of  the  stock  held  by  Wesley 
and  David  Dempster  and  Samuel  H.  Sweet.  They  were  not 
parties  to  the  agreement  to  transfer  stock  to  Lansingh  in  the 
event  of  the  successful  termination  of  the  litigation.  The 
mandate  of  this  court  was  filed  in  the  Cook  county  circuit 
court  April  6,  1895,  and  the  cause  was  re-docketed  and  an 
order  of  reference  was  made  directing  the  master  to  state 
an  account.    A  final  decree  was  entered  in  the  circuit  court 
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November  22,  1895,  in  accordance  with  the  decision  of  this 
court. 

3.  V.  H.  Higgins  having  died,  Henry  J.  Furber,  surviv- 
ing partner  of  Higgins,  succeeded  him  in  the  control  of 
affairs  of  appellant.  The  stockholders  who  had  organized 
the  syndicate  were  still  out  of  the  actual  control  of  the  com- 
pany and  were  anxious  to  secure  enough  stock  to  place  them- 
selves in  control.  While  a  decree  had  been  entered  defining 
the  relative  rights  of  the  parties,  it  was  not  yet  executed. 
A  wide  difference  existed  between  the  claims  of  the  creditors 
and  what  the  complainants  in  that  case  were  willing  to  al- 
low. The  stockholders  were  disheartened  by  the  long  and 
expensive  litigation,  and  some  of  them  were  unwilling  and 
others  unable  to  advance  further  sums  of  money  for  the  ex- 
pense of  litigation.  The  accounts  were  complicated  and  the 
work  of  adjusting  them  promised  to  be  both  tedious  and  ex- 
pensive, to  say  nothing  of  future  litigation  that  was  almost 
certain  to  result  over  disputed  items.  Besides,  the  stockhold- 
ers had  no  available  money  and  no  means  of  raising  any,  and 
for  that  reason  were  harassed  by  the  question  of  raising  the 
money  to  pay  Furber  the  amount  that  might  be  ultimately 
due  him.  Furber  held  730  shares  of  the  company's  stock  in 
pledge,  and  he  exacted  as  a  condition  to  the  proposed  settle- 
ment that  the  stockholders  should  purchase  this  stock  from 
him  at  its  face  value.  Wesley  Dempster  was  an  experienced 
and  successful  business  man  and  had  wealth  and  credit,  so 
that  his  personal  guaranty  was  satisfactory  to  Furber  on  any 
contract  that  might  be  made  respecting  the  purchase  of  this 
stock.  Dempster  was  willing  to  assume  the  personal  liabil- 
ity demanded  by  Furber  and  the  negotiations  for  a  settle- 
ment proceeded.  To  secure  himself  against  possible  loss 
through  the  liability  thus  about  to  be  assumed,  Wesley 
Dempster  entered  into  a  written  agreement  with  the  other 
members  of  the  syndicate,  which  recited,  among  other  things, 
the  pendency  of  negotiations  for  a  settlement  of  the  contro- 
versies relating  to  the  properties  of  the  Rosehill  Cemetery 
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Company;  that  the  company  did  not  have  at  that  time  a 
board  of  managers  legally  authorized  to  bind  it;  that  it 
could  not  act  directly  in  negotiations,  and  that  they  were 
for  that  reason  carried  on  by  the  stockholders.  It  also  stated 
that  Wesley  Dempster  was  about  to  execute  an  instrument 
in  pursuance  of  such  settlement,  creating  personal  liability 
against  said  Dempster,  and  that  he  might  assume  other 
obligations  and  incur  other  liabilities ;  that  in  consideration 
of  Wesley  Dempster's  becoming  bound  the  members  of  the 
syndicate  agreed  to  hold  him  harmless,  and  to  further  se- 
cure him  they  pledged  him  all  of  the  stock  and  interest  of 
every  kind  and  character  they  had  in  the  company.  It  was 
provided  that  in  case  of  loss  the  said  Wesley  Dempster 
should  bear  his  share  of  it;  also  that  in  case  of  payments 
made  by  him  he  should,  to  the  extent  of  said  payments,  be 
substituted  and  subrogated  to  all  liens  and  claims  and  rights 
of  the  holders  of  such  obligations.  The  agreement  also 
provided  that  upon  the  said  stockholders  coming  into  pos- 
session and  control  of  the  corporation  it  would  assume  all 
rights,  liabilities  and  obligations  of  Wesley  Dempster  un- 
der his  contract  with  Furber.  On  July  27^  1896,  a  final 
agreement  was  reached  between  Wesley  Dempster  and 
Furber,  and  Wesley  Dempster  became  liable  to  FurBer  for 
about  $70,000,  and  thereupon  Furber  released  the  pledged 
stock  of  the  company.  On  August  4  following,  a  meeting 
of  the  stockholders  was  held  and  a  board  of  managers 
elected.  Lansingh,  Charles  W.  Dempster,  Clancy  J.  Demp- 
ster and  Henry  Pitcher  were  elected  on  said  board.  The 
stock  which  Furber  held  was  assigned  to  Wesley  Dempster, 
and  he  held  it  to  further  indemnify  him  on  his  liability  to 
Furber.  At  the  stockholders'  meeting  on  August  4  Wesley 
Dempster  voted  9S6j^  shares  of  stock  which  he  owned  and 
represented,  together  with  the  stock  which  he  had  obtained 
from  Furber.  On  August  5  the  board  of  managers  met  and 
elected  K.  V.  R.  Lansingh  president,  Charles  W.  Dempster 
auditor,  and  Wesley  Dempster  was  elected  treasurer  and 
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made  general  manager,  and  his  compensation  was  fixed  at 
$300  per  month.  This  is  the  first  time  that  Wesley  Demp- 
ster assumed  any  official  relation  to  the  corporation.  The 
board  of  managers  held  a  number  of  meetings  and  transacted 
various  items  of  business  after  the  re-organization  prior  to 
September  14,  1896.  At  a  regular  meeting  held  on  that  day 
the  following  resolution  was  introduced  and  adopted  by 
unanimous  vote : 

''Resolved,  That  the  Rosehill  Cemetery  Company  issue  to  Wes- 
ley Dempster  50  shares  of  stock  of  said  company  out  of  any  which 
said  company  may  have  purchased,  which  amount  shall  be  in  full 
for  said  Dempster's  service  rendered  in  effecting  a  satisfactory  set- 
tlement of  the  litigation  between  its  stockholders,  and  other  matters 
relating  to  the  welfare  of  said  company." 

This  resolution  was  presented  by  Henry  Pitcher  after 
consultation  with  appellee  Wesley  Dempster.  No  objection 
was  made  by  any  one.  There  were  present  at  this  meeting, 
K.  V.  R.  Lansingh,  president;  C.  W.  Dempster,  auditor; 
Henry  L.  Pitcher,  C.  J.  Dempster  and  Mr.  William  H. 
Turner,  the  last  named  being  a  hold-over  manager  from 
some  previous  election.  H.  W.  Blodgett  and  James  B.  Brad- 
well,  also  hold-over  managers,  were  not  present. 

4.  By  an  amendment  to  the  charter  of  the  Rosehill  Cem- 
etery Company,  which  was  approved  February  13,  1863,  it 
was  provided  that  there  should  be  set  apart,  and  kept,  pre- 
served and  expended  as  therein  provided,  the  sum  of  ten 
per  cent  of  all  the  proceeds  received  by  the  sale  of  lots  by  the 
Rosehill  Cemetery  Company  until  the  fund  reached  the  sum 
of  $100,000,  which  was  to  be  expended  only  for  preserving, 
maintaining  and  ornamenting  the  grounds,  lots,  walks,  shrub- 
beries, memorials  and  structures  in  and  about  said  cemetery 
and  belonging  to  said  corporation.  This  fund  was  increased 
from  time  to  time  until  it  reached  the  required  amount,  and 
it  remained  and  was  known  as  a  "perpetual  care  fund,"  and 
could  not  be  used  for  any  other  purpose  than  that  men- 
tioned in  the  charter.  The  corporation  was  authorized  to 
loan  this  fund  when  not  needed  for  the  specified  purposes, 
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and  the  evidence  shows  that  this  fund  was  loaned  to  mem- 
bers and  pledges  of  stock  were  received  as  security.  Appel- 
lee Wesley  Dempster  borrowed  money  from  this  fund  atid 
bought  some  of  the  stock  that  is  in  question,  and  caused  five 
shares  of  it  to  be  placed  in  the  name  of  his  son,  Charles  W. 
Dempster.  He  afterwards  re-paid  the  money  and  took  up 
his  notes.  The  business  of  the  corporation  now  became  very 
prosperous,  and  in  two  years  the  company  was  able  to  pay 
off  all  its  indebtedness  and  release  Dempster  from  his  obli- 
gations to  Furber,  which  was  done,  and  thereupon  the  stock 
which  appellee  Wesley  Dempster  held  as  indemnity  was 
turned  over  to  the  company.  At  a  stockholders'  meeting 
held  January  17,  1898,  Wesley  Dempster  was  made  presi- 
dent of  the  company  and  his  former  salary  of  $300  per 
month  was  continued.  On  April  3,  1899,  another  meeting 
of  the  stockholders  was  held  and  Wesley  Dempster  was  not 
elected  to  the  board  but  was  succeeded  by  another.  All  the 
stock  of  the  company  appears  to  have  been  re-issued  at  the 
rate  of  5  to  i,  so  that  the  50  shares  which  had  been  voted  to 
Wesley  Dempster  by  resolution  of  the  board  of  managers 
September  14,  1896,  became  250  shares,  and  it  is  charged 
in  the  bill  that  it  is  of  the  value  of  $25,000,  although  at  the 
time  it  was  received  by  Dempster  it  was  not  worth  exceed- 
ing $5000.  The  affairs  of  the  company  had  now  passed  out 
of  the  hands  and  control  of  Wesley  Dempster,  and  this  suit 
was  commenced  December  4,  1899,  by  the  corporation  alone, 
for  the  purposes  above  stated. 

5.  The  first  and  by  far  most  serious  question  presented 
is  with  respect  to  the  50  shares  of  stock  given  to  Wesley 
Dempster  by  the  resolution  of  September  14,  1896,  in  pay- 
ment for  the  services  rendered  by  him  in  procuring  the  final 
adjustment  of  the  involved  affairs  of  the  company.  There 
can  be  no  question,  under  the  evidence,  as  to  the  great  value 
of  these  services  to  the  corporation  and  to  every  stockholder. 
In  fact,  a  crisis  had  been  reached  in  the  affairs  of  the  com- 
pany, and  Wesley  Dempster  seems  to  have  been  the  only 
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person  who  had  both  the  ability  and  the  disposition  to  take 
hold  of  the  concern  and  steer  it  through  its  difficulties.  Stock 
which  was  hawked  about  as  almost  valueless,  through  the 
skill  of  Wesley  Dempster  soon  became  eagerly  bought  up  at 
par  and  in  less  than  two  years  was  worth  five  hundred  per 
cent  premium.  In  all  his  dealings  on  behalf  of  the  stock- 
holders Wesley  Dempster  acted  with  the  strictest  integrity 
and  kept  sacredly  every  promise  he  made.  During  the  sev- 
eral months  he  was  working  to  effect  a  settlement  with  Fur- 
ber  he  was  in  constant  consultation  with  the  other  members 
of  the  stockholders'  syndicate  and  reported  regularly  the 
progress  that  was  being  made,  and  received  constant  encour- 
agement to  go  on.  Well  may  it  be  said  as  was  said  by 
Judge  Tuley,  who  tried  this  case  below :  "If  there  ever  was 
a  case  where,  upon  equitable  principles,  a  person  should  be 
compensated  for  services  rendered  a  corporation,  there  be- 
ing no  express  agreement  made  beforehand  to  pay  for  the 
same,  this  is  the  one." 

The  law  is  well  settled  in  this  State  that  there  is  no  im- 
plied promise  on  the  part  of  a  private  corporation  to  pay  its 
officers  for  the  discharge  of  their  usual  duties.  To  recover 
for  such  services  it  must  be  shown  that  a  by-law,  or  a  reso- 
lution having  the  same  effect,  had  been  adopted  fixing  the 
amount  to  be  paid  such  officer  before  the  services  were  ren- 
dered. (American  Central  Raihvay  Co.  v.  Miles,  52  111.  174; 
Merrick  v.  Peru  Coal  Co.  61  id.  472;  Cheeney  v.  Lafayette, 
Bloomington  and  Mississippi  Railway  Co,  68  id.  570;  La- 
fayette, Bloomington  and  Mississippi  Raihvay  Co.  v.  Chee- 
ney, 87  id.  446;  Illinois  Linen  Co.  v.  Hough,  91  id.  63; 
Ellis  V.  Ward,  137  id.  509 ;  Fritze  v.  Equitable  Building  and 
Loan  Society,  186  id.  183;  i  Morawetz  on  Private  Corp. 
sec.  508.)  This  rulejs  invoked  against  the  validity  of  the 
resolution  of  September  14,  1896,  and  it  is  contended  that 
since  the  services  of  Wesley  Dempster  had  ended  before  the 
resolution  was  passed,  and  he  was  at  that  time  treasurer  and 
general  manager  with  a  fixed  salary  of  $300  per  month,  the 
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action  of  the  managers  in  voting  him  50  shares  of  stock  for 
past  services  is  without  authority  and  void.  The  case  at  bar 
is  neither  within  the  letter  nor  the  reason  of  the  rule  con- 
tended for  by  appellants.  Dempster  was  not  an  officer  of 
the  corporation  at  the  time  when,  at  the  request  of  the  stock- 
holders' syndicate,  he  undertook  to  settle  its  affairs  with  the 
creditors.  He  was  merely  a  stockholder  clothed  with  such 
powers  and  charged  with  such  duties  as  grew  out  of  that 
relation.  When  he  entered  upon  the  work  of  making  the  set- 
tlement with  Furb^r  he  became  the  agent  at  least  of  the 
stockholders  who  employed  him,  and  we  think  it  is  very  clear 
that  they  ought  to  have  no  standing  in  a  court  of  equity  to 
impeach  a  transaction  in  which  they  had  so  actively  and 
profitably  participated.  It  must  be  borne  in  mind  that  there 
was  no  active  board  of  managers  in  charge  of  the  company's 
business,  and,  so  far  as  the  record  shows,  the  so-called  syn- 
dicate of  stockholders  was  the  only  managing  body  that  was 
making  any  pretense  of  looking  after  the  interests  of  the 
stockholders.  There  was  nothing  in  the  nature  of  the  ser- 
vices to  be  performed  or  in  his  relation  to  the  company  that 
would  have  rendered  a  contract  of  employment  with  Demp- 
ster illegal  had  the  corporation  been  in  a  position  to  contract 
with  him  before  the  services  were  rendered.  The  rule  an- 
nounced in  the  cases  above  cited,  which  prohibits  the  pay- 
ment to  an  officer  of  a  corporation  for  services  except  where 
a  by-law  or  a  resolution  provides  for  such  compensation  be- 
fore the  services  were  rendered,  has  no  application  to  any 
other  agent  whom  the  corporation  may  employ  in  good  faith 
and  for  a  legitimate  purpose ;  nor  does  it  apply  to  an  officer 
respecting  duties  not  devolving  on  him  by  virtue  of  the  office 
held.  (Cheeney  v.  Lafayette,  Bloomington  and  Mississippi 
Railway  Co.  68  111.  570,  and  cases  cited.)  The  old  doctrine 
of  the  common  law  that  an  agent  of  a  private  corporation 
could  only  be  appointed  under  the  common  seal  of  the  cor- 
poration, if  it  ever  was  recognized  by  the  courts  of  this 
country,  has  long  since  given  way  to  the  modern  rule  which 
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is  now  firmly  established,  that  an  agent  of  a  corporation  can 
be  appointed  by  parol  for  any  proper  corporate  purpose,  and 
the  acts  of  agents  thus  appointed  within  the  general  scope  of 
their  authority  are  binding  upon  the  corporation,  and  all  ser- 
vices rendered  or  benefits  conferred  at  the  request  of  its 
agents  raise  an  implied  promise,  to  enforce  which  an  action 
is  maintainable  against  the  corporation.  (Story  on  Agency, 
sec.  S3;  United  States  Bank  v.  Dandridge,  12  Wheat.  63.) 
In  justice  and  reason  no  substantial  grounds  exist  why  a 
corporation  may  not  make  contracts  and  assume  liabilities 
within  the  scope  of  its  powers  in  any  manner  that  a  natural 
person  might  employ,  except  in  such  matters  as  the  charter 
or  the  laws  of  the  State  prescribe  a  particular  method  of  pro- 
cedure. It  is  a  well  established  doctrine  of  the  law  of  agency 
that  a  subsequent  ratification  of  the  act  of  one  who  assumed 
to  be  an  agent  supplies  the  want  of  previous  authority.  A 
corporation  may  ratify  the  act  of  one  who  assumed  to  act 
for  it  and  thus  remove  the  objection  of  want  of  authority  in 
the  first  instance,  provided  the  act  be  one»  which  could  have 
been  legally  abthorized.  2  Morawetz  on  Corp.  sec.  618 ;  Kel- 
sey  V.  National  Bank,  69  Pa.  St.  426. 

The  so-called  stockholders'  syndicate  took  charge  of  the 
affairs  of  this  company.  They  carried  on  litigation  for  its 
benefit  and  then  employed  Wesley  Dempster  to  complete  the 
settlement  of  the  differences  with  the  creditors,  which  he 
did.  The  stockholders'  syndicate  represented  more  than  a 
majority  of  the  stock,  but  the  majority  was  not  available 
for  purposes  of  management.  After  the  end  of  the  litigation 
had  been  reached,  the  settlement  completed  and  the  corpo- 
ration was  placed  in  control  of  the  legally  constituted  man- 
agers, all  that  had  been  done  by  the  syndicate  in  regard  to 
the  litigation  and  employment  of  Wesley  Dempster  was  fully 
ratified.  The  benefits  resulting  from  the  advantageous  set- 
tlement by  Dempster  were  accepted  by  the  appellant  and  its 
stockholders.  For  more  than  three  years  the  company  acqui- 
esced in  the  action  of  its  managers  in  compensating  Demp- 
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ster  for  his  services,  and  none  of  the  stockholders  made  any 
protest  until  November,  1899,  when  R.  F.  Pettibone,  an  at- 
torney who  had,  only  a  few  days  before  September  14,  1896, 
received  fifteen  shares  of  stock  as  a  fee  for  services  rendered 
by  him,  entered  a  protest  and  caused  it  to  be  spread  upon  the 
records.  Mr,  Pettibone  is  one  of  complainant's  attorneys  in 
this  case,  and  apparently  assumes  the  position  that  it  is  legal 
for  the  company  to  ratify  the  action  of  the  stockholders' 
syndicate  in  so  far  as  the  employment  of  an  attorney  is  con- 
cerned, but  that  it  is  wholly  without  power  to  ratify  the 
employment  of  Dempster.  We  fail  to  see  any  substantial 
grounds  of  distinction.  If  there  was  a  just  claim  existing 
in  favor  of  Dempster  at  the  time  he  was  chosen  treasurer 
and  general  manager,  for  services  that  had  been  rendered 
before  he  assumed  this  relation,  or  if  the  services  were  out- 
side of  his  official  duty  and  were  rendered  after  he  became 
treasurer,  no  reason  exists  why  the  company  could  not  ratify 
the  same  and  compensate  him  after  as  well  as  before  he  be- 
came such  an  officer.  The  fact  that  for  more  than  three 
years  none  of  the  stockholders  made  any  objection  to  the 
action  of  the  board  is  itself  a  strong  circumstance  tending  to 
show  that  they  approved  what  the  board  had  done.  It  is  not 
necessary  that  a  meeting  of  the  stockholders  be  held  in  order 
to  ratify  an  illegal  act  of  the  board  of  managers.  In  Brown 
v.  DeYoung,  167  111.  549,  which  was  a  bill  to  compel  the  re- 
turn to  the  company  of  certain  sums  of  money  paid  as  salary 
over  the  amount  fixed  in  the  by-laws,  it  was  said:  "The 
court  is  of  opinion  that  the  knowledge  of  Houston,  for  the 
space  of  two  years  and  upward,  of  the  amount  of  salary  re- 
ceived by  Morden,  (and  by  DeYoung,)  and  his  tacit  consent 
thereto  and  conduct  shown  by  his  own  evidence  and  letters 
in  the  record,  effectually  debar  him  from  any  relief  in  this 
case  as  to  the  salaries  of  Morden  and  DeYoung."  But  in- 
dependently of  the  question  whether  non-assenting  stock- 
holders would  be  estopped  from  asserting  a  claim  to  their 
share  of  the  value  of  the  stock  in  question,  we  are  of  the 
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opinion  that  the  action  of  the  board  of  managers  in  paying 
Dempster  for  his  services  was  within  the  powers  of  the 
board,  and  that  having  voluntarily  paid  him,  in  good  faith, 
a  reasonable  compensation,  neither  stockholders  nor  the  cor- 
poration have  any  standing  m  a  court  of  equity  to  compel 
Dempster  to  restore  the  amount  thus  paid.  Being  the  legal 
owner  of  the  stock,  its  subsequent  increase  in  value,  as  well 
as  accruing  dividends,  belongs  to  appellees,  and  no  account- 
ing need  be  had. 

6.  Charles  W.  Dempster  is  a  son  of  Wesley  Dempster. 
He  borrowed  from  the  "perpetual  care  fund"  $300  belong- 
ing to  the  company,  with  which  he  bought  three  shares  of 
stock.  Wesley  Dempster  had  bought  some  stock  in  the  com- 
pany in  the  same  manner  and  also  some  with  his  own  money. 
Of  the  stock  held  by  Wesley  Dempster,  five  shares  were 
by  his  orders  transferred  on  the  books  of  the  company  to 
Charles  W.  Dempster.  The  eight  shares  held  by  the  latter 
were  subsequently  re-issued  as  forty  shares.  Both  Wesley 
Dempster  and  Charles  W.  Dempster  subsequently  paid  in 
full  their  indebtedness  to  the  "perpetual  care  fund."  The 
contention  of  appellant  with  reference  to  the  stock  of  Charles 
W.  Dempster  is  that  it  was  bought  with  funds  of  the  com- 
pany, and  that  if  bought  by  Wesley  Dempster  or  under  his 
direction  it  was  in  violation  of  an  alleged  agreement  that  all 
stock  purchased  by  members  of  the  stockholders'  syndicate 
should  be  purchased  by  or  in  behalf  or  for  the  use  of  the  com- 
pany. Appellant  makes  the  same  contention  in  reference  to 
certain  stock  purchased  by  Wesley  Dempster.  The  existence 
of  such  an  agreement  was  one  of  the  controverted  questions 
of  fact  before  the  court  below,  which  was  determined  against 
the  contention  of  appellant.  From  an  examination  of  the 
evidence  in  the  record  we  are  of  the  opinion  that  the  finding 
of  the  court  below  is  fully  supported  upon  this  as  well  as 
all  other  controverted  questions  of  fact  in  the  case. 

There  being  no  error  in  the  record  the  judgment  of  the 
Appellate  Court  is  affirmed.  Judgmnt  affirmed. 
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The  PEOPI.E  ex  rel.  W.  H.  Stead,  Attorney  General, 

V. 

The  Chicago,  Indianapous  and  Louisvn.i.E  Ry.  Co.  et  al. 
Opinion  Hied  October  2j,  ipo^ — Rehearing  denied  Dec,  5,  igo6. 

1.  RAI1.ROADS — the  expression  ''doing  business  in  this  State"  con- 
strued. The  words  "doing  business  in  this  State,"  used  in  section  6 
of  the  act  relating*  to  the  railroad  and  warehouse  commission,  re- 
quiring every  railroad  incorporated  or  doing  business  in  this  State 
to  report  annually  to  the  railroad  and  warehouse  commission,  mean 
doing  the  business  or  character  of  business  for  which  the  railroad 
corporation  was  organized. 

2.  Same — section  6  of  Railroad  and  Warehouse  Commission  act 
applies  to  all  railroads  doing  business  in  Illinois.  Section  6  of  the 
Railroad  and  Warehouse  Commission  act,  (Rev.  Stat  1874,  p.  829,) 
requiring  railroad  companies  to  make  an  annual  report  of  tfieir  af- 
fairs to  the  commissioners,  applies  to  all  railroad  companies  doing 
business  in  Illinois,  including  foreign  railroad  corporations  engaged 
in  inter-State  commerce. 

3.  Constitutional  law — when  law  does  not  violate  commerce 
provision  of  Federal  constitution.  The  provision  of  the  Federal 
constitution  giving  Congress  the  power  to  regulate  commerce  be- 
tween States  is  not  violated  by  a  State  law  passed  under  its  police 
power  and  operating  upon  the  subjects  and  means  of  inter-State 
commerce  and  persons  engaged  therein,  unless,  in  its  effect,  it  lays 
some  burdens  or  restrictions  upon  such  commerce  which  would  not 
otherwise  exist. 

4.  Same — State  may  create  a  board  to  regulate  railroads.  A 
State  has  power  to  create  an  administrative  board  and  invest  it 
with  power  to  make  rules  and  regulations  applicable  to  all  railroad 
corporations  doing  business  in  the  State,  provided  such  rules  do  not 
obstruct  or  hinder  inter-State  commerce  nor  conflict  with  the  Fed- 
eral laws  upon  that  subject. 

5.  Same — section  6  of  Railroad  and  Warehouse  Commission  act 
is  not  unconstitutional.  Section  6  of  the  act  relating  to  the  railroad 
and  warehouse  commission,  (Rev.  Stat.  1874,  p.  829,)  which  re- 
quires all  railroads  doing  business  in  Illinois  to  make  an  annual  re- 
port to  the  railroad  and  warehouse  commission,  is  not  in  conflict 
with  the  provision  of  the  Federal  constitution  relating  to  inter-State 
commerce  nor  with  the  Federal  laws  governing  that  subject 

6.  Mandamus — mandamus  will  lie  to  compel  railroad  company 
to  make  the  report  required  by  law.    A  writ  of  mandamus  will  be 
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awarded,  at  the  suit  of  the  Attorney  General,  to  compel  a  railroad 
corporation  doing  business  in  this  State  to  make  the  report  to  the 
railroad  and  warehouse  commissioners  required  by  section  6  of  the 
Railroad  and  Warehouse  Commission  act. 

Original  petition  for  mandamus, 

W.  H.  Stead,  Attorney  General,  and  George  B.  Gil- 
lespie, for  petitioner: 

Under  the  statute  mandamus  will  lie  in  all  cases  when  it 
affords  a  proper  and  sufficient  remedy  for  the  enforcement 
of  a  legal  right  or  of  an  obvious  duty,  the  performance  of 
which  involves  no  discretion,  without  regard  to  whether 
there  may  be  some  other  adequate  remedy  or  not.  Crown 
Coal  Co.  V.  Thomas,  60  111.  App.  239 ;  Railway  Co.  v.  Peo- 
ple, 121  id.  483. 

In  cases  where  the  duty  sought  to  be  enforced  by  manda- 
mus is  of  a  public  nature  and  there  is  no  one  empowered  to 
demand  its  performance  the  law  imposing  the  duty  stands  as 
a  continual  demand,  and  there  is  no  necessity  of  a  specific 
demand  and  refusal.  Previous  demand  is  not  necessary  to 
authorize  mandamus  proceedings  where  a  positive  public- 
duty  is  enjoined,  but  the  law  stands  as  a  continuing  demand 
upon  the  party  enjoined  to  perform  the  duty  from  day  to 
day.  State  Board  v.  People,  191  111.  528;  Loewenthal  v. 
People,  192  id.  222;  People  v.  Crabb,  156  id.  155. 

Demand  and  refusal  to  perform  a  public  duty  need  not 
be  shown.  People  v.  Kipley,  171  HI.  144;  People  v.  Board 
of  Education,  127  id.  613. 

Mandamus  will  lie  against  a  quasi  public  corporation  to 
compel  the  performance  of  any  specific  duty  to  the  public  en- 
joined by  a  positive  law.  Railway  Co.  v.  People,  56  111.  365 ; 
People  V.  Railroad  Co.  176  id.  512;  People  v.  Railroad  Co. 
178  id.  594. 

The  statute  provides  that  every  railroad  company  incor- 
porated or  doing  business  in  this  State,  or  which  shall  here- 
after become  incorporated  or  do  business  in  this  State,  shall, 
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on  or  before  the  first  day  of  September  of  each  year,  make 
and  transmit  to  the  railroad  and  warehouse  commissioners  a 
full  and  true  statement  of  the  affairs  and  business  of  such 
corporation  as  the  same  existed  on  the  first  day  of  the  pre- 
ceding July,  specifying  a  number  of  items  the  report  or 
statement  shall  show.    Kurd's  Stat.  1901,  chap.  114.  sec.  6. 

A  State  may  legislate  with  reference  to  local  needs,  al- 
though inter-State  commerce  is  affected,  where  the  matter 
regulated  is  not  of  a  national  character  and  does  not  admit 
of  nor  require  a  uniform  system  of  regulation;  provided, 
however,  that  there  has  been  no  congressional  legislation  in 
respect  thereto.    17  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  55. 

Legislation  which  is  a  mere  aid  to  commerce  may  be 
enacted  by  a  State  although  at  the  same  time  it  may  inci- 
dentally affect  commerce  itself.  17  Am.  &  Eng.  Ency.  of 
Law,  (2d  ed.)  55. 

Local  laws  regelating,  incidentally,  inter-State  commerce 
have  their  source  in  the  powers  of  the  State  reserved  and 
never  surrendered  to  Congress,  or  providing  for  the  public 
health,  the  public  morals  and  public  safety.  All  State  legis- 
lation regulating  or  affecting  inter-State  commerce  must,  in 
order  to  be  valid,  be  enacted  in  pursuance  of  the  police  pow- 
ers of  the  State.    17  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  56. 

A  State  may  make  reasonable  regulations  to  secure  the 
safety  of  passengers,  even  on  an  inter-State  train  while 
within  its  borders,  but  the  State  can  do  nothing  which  will 
directly  burden  inter-State  commerce.  17  Am.  &  Eng.  Ency. 
of  Law,  (2d  ed.)  95. 

It  lies  within  the  police  power  of  a  State  to  regulate  the 
instrumentalities  of  inter-State  commerce.  Russell  on  Police 
Powers,  153. 

A  dam  may  be  built  which  is  a  necessary  health  regula- 
tion, though  it  in  some  measure  results  in  interfering  with 
inter-State  commerce.    Wilson  v  Blackbird,  2  Pet.  245. 

A  State  law  requiring  locomotive  engineers  to  be  li- 
censed, though  affecting  inter-State  commerce,  is  a  proper 
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exercise  of  the  police  power  of  the  State.  Railroad  Co.  v. 
Alabama,  128  U.  S.  96;  Smith  v.  Alabama,  124  id.  75. 

A  statute  requiring  an  inter-State  train  to  stop  at  a  sta- 
tion on  its  line  to  receive  and  discharge  passengers,  in  the 
absence  of  Federal  legislation  on  the  subject,  is  not  an  in- 
fringement upon  Federal  authority.  Railroad  Co.  v.  Ohio, 
173  U.  S.  285. 

A  law  separating  colored  and  white  passengers  on  an 
inter-State  train  is  held  to  be  a  valid  regulation  of  inter-State 
commerce.    Plessy  v.  Ferguson,  163  U.  S.  537. 

A  steamboat  engaged  in  inter-State  commerce  may  be 
required  by  a  State  law  to  be  provided  with  suitable  screens 
to  prevent  the  emission  of  sparks.  Burroughs  v.  Delta  Co. 
106  Mich.  582. 

It  lies  within  the  power  of  a  State  to  control  and  regulate 
inter-State  railways  through  State  commissions,  to  the  full- 
est extent  the  State  may  desire  to  do  so,  under  its  police 
powers ;  provided,  only,  that  no  law  may  be  passed  to  im- 
pose a  burden  upon  or  discriminate  against  them  as  agencies 
of  inter-State  commerce.  Railroad  Commission  Cases,  116 
U.  S.  307;  Railroad  Co.  v.  Bristol,  151  id.  556;  Railway 
Co.  V.  Railroad  Comrs.  19  Fed.  Rep.  679. 

G.  W.  Kretzinger,  and  L.  L.  Smith,  for  respondents : 

The  remedy  by  mandamus  contemplates  the  necessity  of 
indicating  the  precise  thing  to  be  done.  It  is  not  adapted  to 
cases  calling  for  continuous  action,  or  action  not  precisely 
and  definitely  indicated  and  described.  People  v.  Dunne, 
219  111.  346;  King  v.  Krueger,  51  Mich.  245. 

The  extraordinary  remedy  by  mandamus  is  never  granted 
in  a  doubtful  case  nor  unless  the  party  has  a  clear  right 
thereto.    Yates  v.  People,  207  111.  327. 

A  petition  for  mandamus  must  not  only  contain  such  af- 
firmative allegations  as  are  necessary  to  entitle  the  party  to 
relief,  but  it  must  also  be  averred  that  other  facts  which 
would  justify  the  omission  complained  of  do  not  exist.    Goss 
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V.  Mermontville,  44  Mich.  319;  Horie  v.  Sommerset,  25 
Me.  334. 

A  petition  for  mandamus  will  be  construed  most  strongly 
against  the  petitioner.  Bromwell  v.  Flower,  217  111.  174; 
People  V.  Mi.  Morris,  145  id.  432. 

When  the  right  to  the  remedy  by  mandamus  is  doubtful, 
the  claimant  must  resort  to  some  other  appropriate  remedy. 
People  V.  Johnson,  100  111.  543 ;  People  v.  Dulaney,  96  id. 
503;  People  V.  Klokke,  92  id.  134. 

The  granting  of  the  writ  is  not  imperative,  but  discre- 
tionary with  the  court.    People  v.  Supervisors,  185  111.  288. 

The  proper  province  of  a  writ  of  mandamus  is  to  en- 
join the  doing  of  particular  specified  acts,  and  not  to  con- 
strain a  person  to  regulate  his  whole  course  of  conduct 
according  to  some  general  principle.  When  the  prayer  is 
broad  and  general  the  writ  will  be  denied.  People  v.  Dunne, 
219  111.  346;  Rosenfeld  v.  Einstein,  46  N.  J.  L.  480;  Dia- 
mond Match  Co,  v.  Powers,  $1  Mich.  147. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  an  original  petition  for  mandamus  in  this  court 
in  the  name  of  the  People  of  the  State  of  Illinois,  on  the 
relation  of  W.  H.  Stead,  as  Attorney  General,  against  the 
Chicago,  Indianapolis  and  Louisville  Railway  Company, 
(hereinafter  called  the  company,)  a  non-resident  railway 
corporation,  and  W.  H.  McDoel,  president  and  general  man- 
ager of  said  company,  praying  for  a  peremptory  mandamus 
commanding  respondents  to  report  to  the  railroad  and  ware- 
house commission,  as  required  by  section  6  of  an  act  to  es- 
tablish a  board  of  railroad  and  warehouse  commissioners 
and  prescribe  their  duties,  approved  April  13,  1875.  The 
petition  avers  that  the  said  company  has  been  and  is  pos- 
sessed of,  owning  and  operating,  by  lease  or  otherwise,  a 
certain  line  of  railway  from  a  point  on  the  State  line  divid- 
ing the  State  of  Illinois  from  the  State  of  Indiana,  to  a  point 
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in  the  city  of  Chicago,  about  nineteen  miles  in  length  and 
located  in  the  county  of  Cook  and  the  State  of  Illinois ;  that 
Chicago  is  the  terminal  point  of  said  company,  where  it 
maintains  depots,  freight,  storage  and  warehouses  for  the 
handling  of  freight  and  passenger  traffic  and  yards,  side  and 
terminal  tracks  for  the  handling  of  cars  and  the  transaction 
of  its  business  as  a  common  carrier ;  that  the  said  company 
is  operating,  by  lease  or  otherwise,  a  large  system  of  railway 
within  the  States  of  Indiana,  Illinois  and  Ohio,  and  terminat- 
ing in  the  city  of  Louisville,  in  the  State  of  Kentucky ;  that 
the  company  receives  a  large  amount  of  business,  both  pas- 
senger and  freight,  as  a  common  carrier  in  the  city  of  Chi- 
cago and  transports  the  same  to  the  other  States ;  that  said 
company  is  possessed  of  a  large  amount  of  railroad  property 
in  the  city  of  Chicago  and  along  its  line  in  the  State  of  Illi- 
nois which  is  subject  to  taxation  under  the  laws  of  this  State; 
that  said  company  and  its  president  have  wholly  neglected 
and  refused  to  make  or  cause  to  be  made  a  report  in  accord- 
ance with  the  law  as  above  set  forth;  that  suit  has  been 
commenced  by  the  petitioner  against  respondents  to  recover 
the  penalties  prescribed  by  said  act  for  a  failure  to  make 
said  report  as  required  by  said  section  6,  in  the  circuit  court 
of  Cook  county,  where  said  cause  is  now  pending,  but  that 
said  case  will  not  be  reached  for  trial,  in  the  regular  course 
of  the  call  of  the  Cook  county  docket,  earlier  than  from 
three  to  five  years.  The  petition  prays  for  a  writ  of  matp- 
damns  commanding  respondents  to  make  the  report  required 
by  said  section  6,  which  petitioner  avers,  on  information  and 
belief,  will  not  be  made  until  compelled  by  the  order  of  some 
court  of  competent  jurisdiction.  Respondents  have  filed  de- 
murrers, both  general  and  special,  to  the  petition,  and  the 
questions  here  involved  relate  to  the  sufficiency  of  the  peti- 
tion when  challenged  by  demurrer. 

First — Respondents  contend  that  section  6  of  the  Rail- 
road and  Warehouse  Commission  act  has  no  application  to 
this  company,  as  the  petition  shows  on  its  face  that  the  corn- 
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pany  is  a  foreign  corporation  engaged  in  inter-State  com- 
merce, and  that  said  section  should  be  so  construed  as  to 
exclude  this  company,  thereby  obviating  a  construction  that 
would  render  the  section  void,  as  being  an  attempt  by  the 
State  to  interfere  with  the  exclusive  jurisdiction  of  Congress 
over  the  subject  of  inter-State  commerce. 

Section  6  of  said  act  is  as  follows:  "Every  railroad 
company  incorporated  or  doing  business  in  this  State,  or 
which  shall  hereafter  become  incorporated,  or  do  business 
under  any  general  or  special  law  of  this  State,  shall,  on  or 
before  the  first  day  of  September,  in  the  year  of  our  Lord 
1 87 1,  and  on  or  before  the  same  day  in  each  year  thereafter, 
make  atid  transmit  to  the  commissioners  appointed  by  virtue 
of  this  act,  at  their  office  in  Springfield,  a  full  and  true  state- 
ment, under  oath  of  the  proper  officers  of  said  corporation, 
of  the  affairs  of  their  said  corporation,  as  the  same  existed 
on  the  first  day  of  the  preceding  July."  Then  follow  forty- 
one  clauses  designating,  in  detail,  the  subjects  upon  which 
the  report  shall  furnish  information. 

Section  7  of  this  act  authorizes  the  commissioners  to  pro- 
pound any  additional  interrogatories  to  such  railroad  com- 
panies, which  shall  be  answered  in  the  same  manner  as  those 
specified.  Section  8  makes  sections  6  and  7  applicable  to  the 
president,  directors  and  officers  of  every  railroad  company 
now  existing  or  which  shall  hereafter  be  incorporated  or  or- 
ganized in  this  State,  and  to  every  lessee,  manager  and  oper- 
ator of  any  railroad  in  this  State.  Section  10  of  said  act 
makes  it  the  duty  of  the  railroad  and  warehouse  commission 
to  report  at  least  once  a  year  all  its  doings  to  the  Governor, 
giving  such  facts,  statements  and  explanations  as  will  dis- 
close the  actual  workings  of  the  railroad  systems  of  the 
State  in  their  bearing  and  relation  to  the  business  and  pros- 
perity of  the  people  of  the  State.  Section  11  requires  the 
commissioners  to  examine  into  the  management  and  all 
other  matters  concerning  the  business  of  railroads,  as  far  as 
the  same  pertain  to  the  relation  of  such  roads  to  the  public 
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and  to  the  security  and  accommodation  of  persons  doing 
business  therewith,  and  to  ascertain  whether  such  railroad 
companies,  their  officers,  managers,  lessees  and  agents,  com- 
ply with  the  law  of  the  State  concerning  them.  These  pro- 
visions are  all  referred  to  for  the  reason  that  all  of  them 
seem  to  have  some  bearing  upon  the  proper  construction  of 
section  6. 

The  language  of  section  6  is  so  broad  and  comprehensive 
that  it  is  difficult  to  see  how  it  can  be  interpreted  so  as  to 
exclude  any  railroad  company  doing  business  in  this  State. 
"Every  railroad  company  incorporated  or  doing  business  in 
this  State,"  clearly  includes  companies  incorporated  under 
the  laws  of  Illinois  and  companies  incorporated  under  the 
laws  of  other  States  and  which  are  engaged  in  the  usual  busi- 
ness of  a  railroad  corporation  within  this  State.  The  ex- 
pression "doing  business  in  this  State,"  occurs  in  section  26 
of  chapter  32,  and  is  used  with  respect  to  foreign  corpora- 
tions. This  language  has  been  defined  to  mean,  doing  the 
business  or  character  of  business  for  which  the  corporation 
was  organized.  (Bradbury  v.  JVaukegan  and  Washington 
Mining  Co.  113  111.  App.  600;  Mandel  v.  Swan  Land  and 
Cattle  Co,  154  111.  177;  Harding  v.  American  Glucose  Co. 
182  id.  551.)  In  addition  to  the  general  averment  in  the  pe- 
tition that  the  company  was  doing  business  In  this  State, 
facts  are  set  out  from  which  it  is  manifest  that  this  company 
was  extensively  engaged  in  the  operation  of  a  railroad  line 
in  this  State  and  carried  on  generally  the  business  of  a  com- 
mon carrier  of  both  freight  and  passengers. 

We  come  more  readily  to  the  view  that  all  railroads  do- 
ing business  in  this  State  are  included  within  the  purview  of 
section  6  of  this  act  when  we  consider  the  object  of  this 
legislation  as  gathered  from  the  general  scope  of  the  act 
and  the  impossibility  of  attaining  its  purposes  if  it  is  to  be 
limited  to  those  roads  that  are  exclusively  engaged  in  intra- 
state commerce.  Among  the  objects  to  be  attained  by  the 
creation  of  the  railroad  and  warehouse  commission  and  in 
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giving  to  it  a  supervisory  and  administrative  power  over  the 
maintenance,  management  and  operation  of  railroads,  is  to 
protect  the  lives  and  health  of  the  traveling  public,  to  guard 
against  discrimination  and  oppression,  and  generally  to  pro- 
mote the  efficiency  of  railroad  companies  in  the  discharge  of 
their  duties  to  the  State  and  the  people.  If  railroads  en- 
gaged in  inter-State  commerce  are  for  that  reason  exempt 
from  the  duty  imposed  by  section  6,  then  they  must  be  ex- 
cluded from  all  other  provisions  of  the  act  for  the  same 
reason. 

In  the  application  of  this  law  we  see  no  reason  for  a  dis- 
tinction based  on  the  legal  residence  of  the  corporation.  If 
a  railroad  company  chartered  in  Illinois  is  engaged  in  inter- 
State  commerce,  the  prohibition  of  the  commerce  clause  of 
the  Federal  constitution  applies  to  the  State  of  Illinois  with 
respect  to  such  company  equally  with  every  other  State  pro- 
hibiting one  as  well  as  another  from  imposing  any  restric- 
tions or  burdens  on  commerce  between  the  States. 

Since,  in  our  opinion,  section  6  must  be  held  ex  vi  ter- 
mini applicable  to  all  railroads  which  are  doing  business  in 
this  State,  without  reference  to  the  State  from  which  they 
derive  their  charters  and  wholly  regardless  of  whether  they 
are  engaged  in  inter-State  or  intra-State  commerce,  we  come 
next  to  the  question  whether  this  section  is  void  under  the 
commerce  clause  of  the  constitution  of  the  United  States. 
This  clause  provides  that  Congress  shall  have  power  to 
"regulate  commerce  with  foreign  nations  and  among  the 
several  States  and  with  the  Indian  tribes."  (U.  S.  Const, 
art.  I,  sec.  8,  par.  3.)  No  well  defined  classification  has  been 
made  of  the  laws  which  a  State  may  properly  pass  under  its 
taxing  or  police  power  and  those  which  it  may  not  pass  be- 
cause of  the  exclusive  power  of  Congress  over  inter-State 
commerce.  Indeed,  the  difficulties  inherent  in  the  subject 
are  such  that,  so  far,  courts  have  dealt  with  each  case  by  its 
points  of  agreement  or  disagreement  with  previous  cases  and 
deduced  therefrom  a  decision  of  the  case  in  hand.    The  case3 
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in  the  United  States  Supreme  Court  on  this  subject  may  be 
clasified  under  one  or  the  other  of  the  following  heads :  ( i ) 
Cases  where  the  power  of  the  State  is  exclusive;  (2)  cases 
in  which  the  State  may  act  in  the  absence  of  conflicting  leg- 
islation by  Congress ;  (  3  )  cases  where  the  power  of  Congress 
is  exclusive  and  the  State  cannot  act  at  all.  (Bridge  Co, 
V.  Kentucky,  154  U.  S.  204.)  This  classification  is  not  very 
helpful  in  the  decision  of  any  given  case,  since  the  case  must 
be  decided  before  it  can  be  classified.  "Commerce"  means 
the  exchange  of  property,  and  includes  the  usual  agencies 
of  communication  and  transportation  to  effect  the  exchange. 
It  extends  to  the  means  employed  to  move  the  property  in- 
volved and  the  persons  making  the  contract.  Inter-State 
commerce  is  the  exchange  of  property  in  one  State  for  prop- 
erty in  another,  and  its  essential  characteristic  is  that  it  in- 
volves the  moving  of  property  from  one  State  to  another. 
(People  V.  Rear  don,  77  N.  E.  Rep.  970,  N.  Y.  Ct.  of  App. 
1906.)  A  State,  under  its  inherent  and  reserved  police 
power,  may  enact  any  law  promotive  of  the  peace  and  good 
order  of  society;  for  the  preservation  of  life  and  health  or 
conducive  to  the  comfort,  convenience  and  welfare  of  the 
people.  It  is  no  valid  objection  that  such  law  operates  on  the 
subjects  and  means  of  inter-State  commerce  and  persons  en- 
gaged therein,  unless,  in  its  effect,  it  lays  some  burdens  or 
restrictions  thereon  which  otherwise  would  not  exist.  Thus, 
States  may  exclude  animals  having  contagious  diseases. 
(Ried  V.  Colorado,  187  U.  S.  137.)  They  may  prohibit  the 
consolidation  of  competing  or  parallel  lines  of  railroad. 
(Louisville  and  Nashville  Railroad  Co.  v.  Kentucky,  161 
U.  S.  677.)  They  may  compel  the  erection  and  maintenance 
of  fences  and  cattle-guards.  (Minneapolis  and  St.  Louis 
Railroad  Co.  v.  Emmons,  149  U.  S.  364.)  They  may  com- 
pel engineers  operating  freight  and  passenger  engines  to 
have  their  eyes  examined.  (Smith  v.  Alabama,  124  U.  S. 
465.)  They  may  provide  for  the  separation  of  white  and 
colored  races  on  trains,  (Louisville,  Nezv  Orleans  and  Texas 
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Railway  Co.  v.  Mississippi,  133  U.  S.  587,)  and  prohibit 
the  running  of  freight  trains  on  Sunday.  (Hennington  v. 
Georgia,  163  U.  S.  299.)  In  all  these  cases,  and  many 
others  of  like  character,  the  State  laws  in  question  oper- 
ated either  on  subjects  or  means  of  or  the  persons  engaged 
in  inter-State  commerce,  and  they  were  sustained  on  the 
ground  that  they  were  properly  within  the  reserved  powers 
of  the  States,  and  did  not,  in  their  effect  and  intention,  op- 
erate, except  incidentally,  as  a  restriction  or  burden  on  com- 
merce between  the  States.  These  cases,  and  others  in  line 
with  them,  recognize  the  right  of  the  State  to  adopt  such 
laws  as,  in  the  wisdom  of  the  legislature,  will  subserve  the 
best  interests  of  the  people  and  enforce  them  against  all  per- 
sons and  corporations  that  come  within  the  territorial  ju- 
risdiction, subject  to  the  limitation  that  no  restrictions  or 
burdens  shall  be  laid  on  inter-State  commerce.  Any  business 
corporation  organized  under  the  laws  of  a  foreign  State  or 
country  which  comes  into  this  State  for  the  purpose  of  do- 
ing business  becomes  subject  to  all  the  laws  applicable  to 
domestic  corporations  engaged  in  the  same  line  of  business. 
This  is  illustrated  by  foreign  insurance  companies  doing 
business  in  this  State.  They  must  comply  with  the  laws  of 
the  State  within  which  they  propose  to  do  business,  in  the 
same  manner  and  to  the  same  extent  as  domestic  insurance 
companies.  (Doyle  v.  Continental  Ins.  Co.  94  U.  S.  535.) 
But  for  the  clause  of  the  Federal  constitution  now  under  con- 
sideration corporations  doing  an  inter-State  commerce  busi- 
ness would  stand  upon  the  same  footing  and  be  subject  to  the 
same  regulations  as  other  corporations,  either  domestic  or 
foreign. 

It  follows  that  all  the  powers  which  inhere  in  the  people 
of  a  State,  and  which  have  not  been  expressly  granted  to  the 
United  States  and  not  prohibited  to  the  States,  still  reside 
with  the  people  with  respect  to  common  carriers  of  inter- 
State  commerce  as  well  as  to  persons  and  companies  engaged 
in  other  lines  of  business.   The  power  of  a  State  to  create 
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an  administrative  board  and  invest  it  with  power  to  make 
reasonable  rules  and  regulations  applicable  to  all  railroads 
doing  business  in  the  State  has  been  upheld.  (Railroad  Com- 
mission cases,  ii6  U.  S.  307;  New  York  and  Northeastern 
Railroad  Co.  v.  Town  of  Bristol,  151  id.  556;  American 
Steel  and  Wire  Co.  v.  Speed,  192  id.  500;  Houston  and 
Texas  Central  Raikvay  Co.  v.  Mayes,  201  id,  321 ;  McNeill 
V.  Southern  Raihvay  Co.  202  id.  543.)  In  the  Mayes  case, 
above  cited,  Mr.  Justice  Brown,  on  page  328  of  the  opinion, 
uses  this  language:  **That  notwithstanding  the  exclusive 
nature  of  this  power,  (to  regelate  commerce,)  the  States 
may,  in  the  exercise  of  their  police  power,  make  reasonable 
rules  with  regard  to  the  methods  of  carrying  on  inter-State 
business,  the  precautions  that  shall  be  used  to  avoid  danger, 
the  facilities  for  the  comfort  of  passengers  and  the  safety  of 
freight  carried,  and,  to  a  certain  extent,  the  stations  at  which 
stoppages  shall  be  made,  is  settled  by  repeated  decisions  of 
this  court.  Of  course,  such  rules  are  inoperative  if  con- 
flicting with  regulations  on  the  same  subject  enacted  by  Con- 
gress, and  can  be  supported  only  when  consistent  with  the 
general  requirement  that  inter-State  commerce  shall  be  free 
and  unobstructed  and  not  amounting  to  a  regulation  of  such 
commerce.  As  the  power  to  build  and  operate  railways  and 
to  acquire  land  by  condemnation  usually  rests  upon  State  au- 
thority, the  legislatures  may  annex  such  conditions  as  they 
please  with  regard  to  intra-State  transportation,  and  such 
other  rules  regarding  inter-State  commerce  as  are  not  in- 
consistent with  the  general  right  of  such  commerce  to  be 
free  and  unobstructed." 

In  the  light  of  these  authorities,  what  should  be  the  rule 
in  the  case  at  bar?  Here  the  State  has  created  an  admin- 
istrative agency,  called  railroad  and  warehouse  commission. 
It  has  enjoined  upon  this  commission  certain  duties,  among 
others,  to  examine  into  the  condition  and  management  and 
all  other  matters  pertaining  to  railroads,  so  far  as  the  same 
concern  the  relation  of  such  roads  to  the  public  and  the  ac- 
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commodation  and  security  of  persons  doing  business  there- 
with. They  are  required  to  report  such  facts,  statements 
and  explanations  to  the  Governor  once  each  year  as  will  dis- 
close the  actual  working  of  the  railroad  system  of  transpor- 
tation, in  their  bearings  upon  the  business  and  prosperity  of 
the  people.  All  this  is,  manifestly,  for  the  purpose,  in  part, 
at  least,  of  uncovering  the  necessity  for  such  corrective  leg- 
islation as  the  State  may  properly  enact.  How  is  the  com- 
mission to  perform  these  duties  unless  it  has  some  means  of 
obtaining  the  necessary  data  upon  which  it  can  act,  and  such 
as  the  executive  and  legislative  branches  of  the  government 
will  require  as  a  guide  in  the  application  of  appropriate  rem- 
edies? Section  6  meets  this  requirement  and  is  the  super- 
structure of  the  whole  act.  This  law  does  not  impose  any 
tax  or  license  on  the  business  or  the  property  of  the  com- 
pany. It  does  not  direct  when  or  how  its  trains  shall  be  run, 
or  seek  to  direct,  manage  or  control  its  internal  affairs.  So 
far  as  this  particular  section  is  concerned,  it,  in  effect,  says : 
"Do  your  business  in  your  own  way,  but  report  to  the  people 
of  the  State  once  a  year  what  you  have,  what  you  are  doing 
and  how  you  are  doing  it."  This,  in  our  opinion,  is  not  a 
restriction  or  a  burden  on  inter-State  commerce,  within  any 
rule  laid  down  in  any  of  the  adjudged  cases.  If  it  be  said 
that  the  information  called  for  may  be  used  as  the  basis  of 
some  future  unconstitutional  legislation,  we  reply  that  it 
will  be  time  enough  to  meet  that  emergency  when  it  arises,  if 
it  ever  does. 

It  is  said  in  argument  that  Congress  having  acted  on  this 
subject  in  the  passage  of  the  Inter-State  Commerce  law  of 
1887  and  the  several  amendments  thereto,  the  right  of  the 
State  to  legislate  on  that  subject  is  gone  and  the  power  of 
Congress  is  exclusive.  This  would  be  sound  if  there  was  a 
collision  between  the  State  and  Federal  statutes.  In  such 
case  the  Federal  statute  would  prevail  over  the  State  law; 
and  if  the  State  law  was  a  regulation  of  inter-State  com- 
merce it  would  give  way  under  the  constitution,  whether 
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Congress  had  acted  or  not.  But  in  a  case  where  the  State 
law  is  not  repugnant  to  the  constitution  and  is  not  in  con- 
flict with  existing  Federal  legislation  on  tlie  subject,  we  do 
not  understand  that  the  bare  fact  that  Congress  has  as- 
sumed to  act  makes  the  powers  granted  to  the  Federal  gov- 
ernment greater  or  those  reserved  to  the  State  less  than  they 
would  be  without  such  action.  In  respect  to  subjects  over 
which  the  power  of  Congress  is  exclusive,  a  failure  to  act 
means  that  the  subject  is  to  be  left  free ;  (Robbins  v.  Shelby 
County  Taxing  District,  120  U.  S.  489;  Leisy  v.  Harding, 
135  id.  100;)  and  in  regard  to  subjects  exclusively  under 
the  control  of  Congress,  such  as  the  regulation  of  inter-State 
commerce,  but  which  are  at  the  same  time  and  within  certain 
limitations  subject  to  the  police  regulations  of  the  State, 
then  the  State  regulation  is  only  void  in  the  paticulars  where- 
in it  conflicts  with  the  Federal  law  on  the  subject.  There  is 
no  conflict  between  section  6  and  the  Federal  law  on  the 
same  subject.  Section  20  of  the  Inter-State  Commerce  law 
requires  a  report  to  the  inter-State  commerce  commission, 
substantially  the  same  as  required  by  our  statute.  The  simi- 
larity is,  indeed,  so  striking  as  to  suggest  that  the  one  might 
have  been  modeled  after  the  other.  The  section  of  the  stat- 
ute is  free  from  the  objection  that  it  is  void  under  the  pro- 
visions of  the  constitution  relating  to  commerce  or  as  being 
in  conflict  with  the  Federal  law. 

Respondents  have  argued  some  other  matters  of  minor 
importance,  but  none  of  them,  in  our  view,  afford  any  rea- 
son for  sustaining  the  demurrer. 

The  facts  alleged  in  the  petition  show  a  clear  right  to  the 
writ.  The  demurrer  will  therefore  be  overruled  and  a  per- 
emptory writ  of  mandamus  awarded.         w  't  d  d 
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The  Kellyville  Coal  Company 

V. 

Jennie  Bruzas. 
Opinion  filed  October  23,  jpo6 — Rehearing  denied  Dec.  11,  ipo6, 

1.  Mines — when  rule  requiring  master  to  furnish  a  safe  place 
does  not  apply.  The  rule  requiring  the  master  to  use  reasonable 
diligence  to  furnish  a  reasonably  safe  place  for  his  servants  to  work 
does  not  apply  to  those  servants  whose  duty  it  is  to  make  dangerous 
places  safe;  and  this  is  true  in  the  case  of  mines,  notwithstanding 
the  statute. 

2.  Same — mine  manager  not  required  to  personally  accompany 
and  direct  rock  gang.  Section  18  of  the  Mines  act,  which  prohibits 
mine  owners  or  operators  from  allowing  men  to  enter  any  place 
which  the  mine  examiner  has  marked  as  dangerous,  "except  under 
the  direction  of  the  mine  manager,"  does  not  mean  that  the  mine 
manager  must  personally  accompany  the  rock  gang  sent  to  remedy 
the  unsafe  condition  and  personally  direct  their  work. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Vermilion  county;  the  Hon.  J.  W.  Craig,  Judge,  pre- 
siding. 

This  is  an  action  on  the  case  in  the  circuit  court  of  Ver- 
milion county,  brought  by  appellee,  Jennie  Bruzas,  against 
appellant,  the  Kellyville  Coal  Company,  to  recover  damages 
for  causing  the  death  of  her  husband,  Joseph  Bruzas,  in  de- 
fendant's coal  mine.  On  the  trial  before  the  court  and  a 
jury,  judgment  was  rendered  in  plaintiff's  favor  for  $1700, 
which  has  been  affirmed  by  the  Appellate  Court,  and  this 
further  appeal  is  prosecuted. 

The  facts  are,  that  appellant  operated  a  coal  mine  in 
said  county  known  as  mine  No.  2.  The  accident  occurred 
May  II,  1904,  and  on  the  night  before,  the  mine  examiner 
had  discovered  a  loose  rock  in  the  roof  of  "the  fourth  north 
entry  off  of  the  third  west  entry  off  of  the  second  south  en- 
try," and  marked  it  with  a  piece  of  chalk,  which,  as  provi- 
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ded  by  the  statute,  indicated  that  it  was  dangerous,  and 
must  be  either  taken  down  or  timbered  up.  This  condition 
was  reported  by  him  to  the  mine  manager,  who  notified  the 
night  boss  or  assistant  mine  manager,  and  gave  him  direc- 
tions concerning  the  same.  In  the  mine  at  that  time  were 
employed  at  night  twenty-six  men,  whose  business  it  was 
to  go  over  all  the  entries  for  the  purpose  of  removing  dan- 
gerous conditions  and  making  them  safe  for  the  next  day's 
work.  This  gang  was  known  in  mining  parlance  as  the  "rock 
gang,"  and  were  under  the  charge  and  directions  of  the 
night  boss  or  assistant  mine  manager,  who  on  this  occasion 
divided  them  into  squads  and  told  them  where  the  danger- 
ous places  were.  Joseph  Bruzas,  the  deceased,  was  a  mem- 
ber of  one  of  these  squads,  and  on  the  night  of  May  1 1  his 
squad  was  sent  to  the  above  described  entry  for  the  purpose 
of  removing  the  dangerous  condition  which  had  been  re- 
ported by  the  mine  examiner.  In  attempting  to  either  clean 
up  the  rock  which  had  already  fallen  from  the  roof,  or  while 
trying  to  prop  up  the  loose  rock,  a  large  portion  of  it  fell 
upon  and  killed  him, 

H.  M.  STEEI.Y,  for  appellant. 

Daniel  Belasco,  and  Penwei^l  &  Lindi^ey,  (Wawer 
C.  LiNDi^EY,  of  counsel,)  for  appellee. 

Mr,  Justice  Wilkin  delivered  the  opinion  of  the  court : 

The  original  declaration  consisted  of  four  counts,  but  a 
demurrer  was  sustained  to  the  first  and  third  and  the  court 
instructed  the  jury  to  find  for  the  defendant  under  the  sec- 
ond. The  finding  and  judgment  for  the  plaintiff  were  upon 
the  fourth  and  an  additional  count.  The  wrong  charged  in 
the  fourth  was  the  failure  of  the  mine  manager  to  keep  the 
men  out  of  the  entry  which  had  been  marked  dangerous 
and  in  which  plaintiff's  intestate  was  killed,  "except  under 
the  direction  of  the  mine  manager,  until  all  conditions  had 
been  made  safe,"    The  additional  count  is :    "That  the  de- 
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fendant  willfully  ordered  the  said  Joseph  Bruzas  to  enter 
the  said  entry  and  work  therein  in  removing  a  certain  fall  of 
rock  while  the  roof  of  the  entry  at  the  place  was  in  a  weak, 
unsafe  and  dangerous  condition,  *  *  *  without  the  said 
mine  manager  being  present  directing  the  said  work  and 
without  being  under  the  direction  of  the  said  mine  mana- 
ger," etc.  Both  of  these  counts  are  based  upon  the  eight- 
eenth section  of  the  statute  concerning  mines  and  miners. 
(Kurd's  Stat.  1903,  chap.  93,  p.  1260.)  That  section  reads 
as  follows : 

"Sec.  18.  (a)  A  mine  examiner  shall  be  required  at  all 
mines.  His  duty  shall  be  to  visit  the  mine  before  the  men 
are  permitted  to  enter  it,  and,  first,  he  shall  see  that  the  air 
current  is  traveling  in  its  proper  course  and  in  proper  quan- 
tity. He  shall  then  inspect  all  places  where  men  are  ex- 
pected to  pass  or  to  work,  and  observe  whether  there  are 
any  recent  falls  or  obstructions  in  rooms  or  toadways  or 
accumulations  of  gas  or  other  unsafe  conditions.  He  shall 
especially  examine  the  edges  and  accessible  parts  of  recent 
falls  and  old  gobs,  and  air-courses.  As  evidence  of  his  ex- 
amination of  all  working  places,  he  shall  inscribe  on  the 
walls  of  each,  with  chalk,  the  month  and  the  day  of  the 
month  of  his  visit. 

"(&)  When  working  places  are  discovered  in  which  ac- 
cumulations of  gas,  or  recent  falls,  or  any  dangerous  condi- 
tions exist,  he  shall  place  a  conspicuous  mark  thereat  as 
notice  to  all  men  to  keep  out,  and  at  once  report  his  finding 
to  the  mine  manager.  No  one  shall  be  allowed  to  remain 
in  any  part  of  the  mine  through  which  gas  is  being  carried 
into  the  ventilating  current,  nor  to  enter  the  mine  to  work 
therein,  except  under  the  direction  of  the  mine  manager, 
imtil  all  conditions  shall  have  been  made  safe." 

The  decision  of  the  case  must  turn,  under  the  foregoing 
counts,  upon  the  construction  of  this  last  clause, — i.  e.,  as  to 
the  meaning  of  the  words,  "except  under  the  direction  of 
the  mine  manager." 
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It  is  insisted  by  counsel  for  appellant  that  the  clause  has 
no  application  to  men  working  in  the  mine  for  the  purpose 
of  removing  dangerous  conditions,  but  was  intended  simply 
for  the  protection  of  the  miners  and  others  engaged  in  the 
performance  of  the  work  of  mining.  On  the  other  hand, 
counsel  for  appellee  contend  that  by  the  clause  the  duty  is 
imposed  upon  the  mine  manager,  upon  being  notified  of 
dangerous  conditions,  to  exclude  all  persons  from  the  place 
where  the  danger  exists,  except  those  who  work  under  his 
immediate  directions  or  supervision,  and  on  the  theory  of  the 
declaration  that  the  deceased  was  sent  into  the  dangerous 
entry  unattended  by  the  mine  manager,  the  statute  was  vior 
lated  and  the  defendant  thereby  became  liable.  The  circuit 
court  seems  to  hAve  adopted  this  construction.  It  instructed 
the  jury  on  behalf  of  the  plaintiff : 

"That  by  the  law  of  this  State  every  mine  owner  is  un- 
der the  duty  not  to  allow  any  one  to  enter  the  mine  to  work 
therein,  except  under  the  directions  of  the  mine  manager, 
until  all  conditions  shall  be  made  safe ;  and  if  you  believe, 
from  the  preponderance  of  the  evidence  in  this  case,  that  the 
defendant  company  knowingly  permitted  the  deceased  to 
enter  this  mine,  as  charged  in  the  declaration,  while  the 
mine  was  not  in  safe  condition,  and  to  work  in  that  part  of 
the  mine  where  the  conditions  were  not  safe,  and  allowed 
him  to  work  therein  without  being  directed  by  the  mine 
manager,  and  the  deceased  was  killed  by  reason  thereof,  as 
charged  in  the  declaration,  then  you  should  find  for  the 
plaintiff." 

This  instruction  was  calculated  to  lead  the  jury  to  un- 
derstand that  if  the  deceased,  at  the  time  of  the  accident, 
was  not  working  under  the  personal  direction  of  the  mine 
manager  the  statute  was  violated  and  the  defendant  liable; 
and  this  view  of  the  trial  court  was  more  clearly  shown  by 
its  refusal  to  give  certain  instructions  asked  by  the  defend- 
ant, among  others  the  fourteenth,  which  would  have  told 
the  jury,  "where  dangerous  places  are  discovered  in  the 
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mine,  that  the  statute  gives  the  right  to  have  men  enter  the 
mine  under  the  direction  of  the  pit-boss  or  mine  manager 
and  remedy  such  dangerous  conditions,  and  the  law  does 
not  require  that  while  they  are  doing  such  work  and  remov- 
ing such  dangerous  conditions  that  the  pit-boss  or  mine 
manager  should  be  personally  present  to  personally  superin- 
tend the  work."  To  the  giving  of  the  first  instruction  and 
refusal  of  the  fourteenth  proper  exceptions  were  preserved, 
and  error  is  now  assigned  upon  that  ruling  of  the  court. 

In  our  opinion  the  construction  given  to  the  statute  by 
the  circuit  court  and  approved  by  the  Appellate  Court  is  en- 
tirely too  strict.  All  will  agree  that  the  language  quoted, 
"except  under  the  direction  of  the  mine  manager,"  should 
receive  a  reasonable  construction  and  one  which  will  render 
the  statute  capable  of  practical  enforcement.  To  illustrate : 
the  mine  in  question  was  a  large  one,  requiring  almost  the 
entire  night  for  the  mine  examiner  to  make  an  examination 
of  the  places  where  the  men  were  to  work  the  next  day. 
The  rock-men  were  under  the  direction  of  the  assistant  mine 
manager,  and  the  evidence  shows  that  after  he  had  notified 
the  men  as  to  the  places  where  the  dangerous  conditions  ex- 
isted, it  was  their  duty  to  go  to  such  places  and  remove  the 
dangerous  conditions.  The  rock  gang  were  men  skilled  and 
experienced  in  the  performance  of  their  duties.  On  account 
of  the  amount  of  work  to  be  performed  it  was  practically 
impossible  for  the  mine  manager  to  be  personally  present 
and  direct  these  experienced  men  specifically  as  to  what 
they  should  do  and  how  they  should  do  it.  It  is  not  claimed 
in  this  case  that  those  men  were  not  in  every  way  competent 
to  perform  their  particular  duties.  If  the  statute  must  re- 
ceive the  construction  placed  upon  it  by  the  courts  below,  it 
would  be  a  matter  of  no  particular  consequence  whether 
they  were  experienced  in  the  performance  of  that  work  or 
not,  because  the  mine  manager  would  be  required  to  be  per- 
sonally present  and  specifically  direct  what  should  be  done, 
and  therefore  any  common  laborer  could  perform  the  mere 
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manual  labor.  There  were  in  this  mine  a  large  number  of 
rooms  or  entries  in  which  there  were  liable  to  be  fallen  rock, 
loose  roofs,  etc.,  rendering  them  more  or  less  dangerous,  and 
we  think  where  the  mine  owner  has  employed  a  competent 
licensed  mine  manager  and  competent  rock-men,  and  when 
the  mine  manager  has  been  informed  by  the  report  of  the 
examiner  as  to  the  various  dangerous  conditions,  placing 
his  danger  signal  at  such  places,  as  required  by  the  statute, 
and  the  mine  manager  determines  that  the  rock  gang  shall 
enter  the  rooms  and  entries  for  the  purpose  of  removing  the 
dangerous  conditions,  and  so  orders,  the  employees  whose 
duty  it  is  to  make  the  place  safe  should  be  held  to  be 
working  under  the  manager's  directions,  within  the  mean- 
ing of  the  statute.  One  of  the  accepted  meanings  of  the 
word  "direction"  is,  "the  act  of  governing,  ordering  or  rul- 
ing," and  it  would  seem  that  where  the  language  is  general, 
as  here,  "under  the  direction,"  anything  which  brings  the 
conduct  of  the  rock-men  reasonably  within  the  control  of 
the  mine  manager  in  the  performance  of  their  duties  would 
be  a  compliance  with  the  statute.  At  the  time  of  this  acci- 
dent the  deceased  and  those  with  whom  he  was  working 
were  under  the  direction  of  the  assistant  mine  manager,  to 
the  extent  that  he  had  notified  them  to  go  to  the  places  where 
the  danger  existed  and  remove  the  dangerous  conditions. 
He,  the  assistant  mine  manager,  was  present  in  the  mine, 
and  if  extraordinary  conditions  were  discovered  the  rock- 
men  could  have  called  upon  him  for  more  specific  directions. 
They  were,  within  the  meaning  of  the  term  above  set  forth, 
under  his  general  directions.  He  directed  them  when  to  en- 
ter the  dangerous  places  and  to  remove  the  danger. 

There  is  some  evidence  in  the  record  to  the  effect  that 
the  deceased  was  not  an  experienced  rock-man,  and  was  not 
familiar  with  the  English  language  and  could  not  under- 
stand the  directions  of  the  assistant  mine  manager ;  but,  as 
before  stated,  this  action  is  not  based  upon  any  omission  of 
duty  on  the  part  of  the  defendant  in  that  regard. 
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We  are  not  to  be  understood  as  holding  that  the  statu- 
tory duties  of  the  defendant,  its  mine  examiner  or  mine 
manager  are  in  any  way  to  be  relaxed.  If  the  examiner  had 
failed  to  use  reasonable  diligence  to  discover  the  dangers  in 
the  entry  in  question  or  had  not  placed  his  danger  signal 
there,  or  if  the  mine  manager  or  his  assistant  had  recklessly 
ordered  the  deceased  into  the  place  of  danger  without  proper 
warning,  the  defendant  could  have  been  properly  held  liable ; 
but  here  the  gravamen  of  the  defendant's  offense  is  that  the 
mine  manager  did  not  personally  accompany  the  deceased 
and  specifically  direct  the  work.  The  rule  which  requires 
the  master  to  use  reasonable  diligence  to  furnish  a  reason- 
ably safe  place  for  his  employees  to  work  has  no  applica- 
tion to  those  whose  duty  it  is  to  make  dangerous  places  safe. 
Such  employees  assume  the  additional  hazard  of  their  em- 
plo)rment,  and  necessarily  so.  (Finlayson  v.  Utica  Mining 
Co,  67  Fed.  Rep.  510;  Colorado  Coal  and  Mining  Co.  v. 
Lamb,  40  Pac.  Rep.  251 ;  Moon  Anchor  Consolidated  Coal 
Mines  v.  Hopkins,  in  Fed.  Rep.  298.)  These  authorities, 
it  is  insisted,  have  no  application  here,  for  the  reason  that 
the  action  is  not  at  common  law  but  under  the  statute.  In 
our  opinion,  however,  the  statute,  fairly  construed,  does  not 
change  the  foregoing  common  law  rule.  What  we  desire  to 
be  understood  as  holding  is,  that  the  statute  does  not  require 
that  the  mine  examiner  shall  accompany  the  rock-men  and 
personally  direct  them  in  removing  dangerous  conditions 
from  a  mine. 

Other  grounds  of  reversal  are  strenuously  urged,  but  in 
view  of  the  foregoing  construction  of  the  statute  they  be- 
come unimportant. 

For  the  reason  stated  the  judgment  of  the  Appellate 
Court  must  be  reversed,  and  the  case  will  be  remanded  to 
the  circuit  court  for  further  proceedings  not  inconsistent 
with  the  views  here  expressed. 

Reversed  and  remanded. 
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H^NRY  H.  Gagk  et  aL 

V. 

Th^  City  oi^  Chicago. 
Opinion  filed  October  23,  1^06— Rehearing  denied  Dec.  J  J,  ipo6. 

1.  SpECIAi.  assessments — affidavit  of  mailing  notices  need  not 
recite  the  names  of  all  tax-payers  and  occupants.  The  affidavit  re- 
quired by  section  34  of  the  Local  Improvement  act  to  show  the 
mailing  of  notices  to  each  person  v^'ho  paid  the  taxes  for  the  pre- 
ceding year  and  to  each  occupant  of  the  premises  is  sufficient  if  it 
shows  that  notice  was  mailed  to  each  tax-payer  and  occupant,  and 
it  is  not  necessary  that  it  recite  the  names  of  the  persons  to  whom 
the  notice  was  mailed. 

2.  Same— wA^n  an  ordinance  is  sufficiently  certain  as  to  incline 
and  location  of  sidewalk.  An  ordinance  providing  that  the  side- 
walk to  be  constructed  shall  conform  to  the  grade  of  the  space  be- 
tween the  curb  line  and  the  street  line,  which  grade  shall  be  a  uni- 
form incline  from  the  curb  line  to  the  street  line  of  one  inch  in 
every  three  feet  and  shall  be  constructed  at  a  line  parallel  with  and 
one  foot  from  the  lot  line,  is  sufficiently  certain  as  to  the  incline  of 
the  walk  and  its  location  with  reference  to  the  property  line. 

3.  Same — zvhat  is  not  a  variance  between  recommendation  and 
the  or&inance.  Failure  of  the  recommendation  of  the  improvement 
board  to  except  from  a  sidewalk  improvement  the  roadways  of  in- 
tersecting streets  and  alleys,  steam  railroad  rights  of  way  and  places 
where  sidewalks  already  existed,  whereas  such  exceptions  are  made 
in  the  ordinance,  does  not  constitute  a  variance  between  the  recom- 
mendation and  the  ordinance  such  as  invalidates  the  assessment. 

4.  Same — when  an  ordinance  is  properly  admitted  in  evidence 
though  it  contains  interlineations.  An  improvement  ordinance  is 
properly  admitted  in  evidence  in  a  special  assessment  proceeding 
although  it  contains  interlineations  and  has  one  paragraph  stricken 
out,  where  it  is  shown  that  the  ordinance  was  originally  prepared 
upon  a  printed  form  and  the  changes  were  made  before  the  ordi- 
nance was  passed  and  approved. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  W.  L.  Pond,  Judge,  presiding. 

F.  W.  Becker,  for  appellants. 
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Chas.  H.  Mitchei.i<,  and  John  M.  O'Connor,  (James 
Hamiwon  Lewis,  Corporation  Counsel,  of  counsel,)  for 
appellee. 

Mr.  Justice  Wii^kin  delivered  the  opinion  of  the  court : 

The  city  of  Chicago  filed  its  petition  in  the  county  court 
of  Cook  county  for  the  confirmation  of  a  special  assessment 
for  the  construction  of  cement  sidewalks  six  feet  wide  on 
both  sides  of  Railroad  avenue  from  the  south  and  southerly 
curb  of  Seventy-third  street  to  the  north  and  northerly  curb 
of  Seventy-fifth  street.  Appellants  filed  objections,  which 
were  overruled  and  judgment  of  confirmation  rendered.  To 
reverse  that  judgment  an  appeal  has  been  prosecuted  to  this 
court. 

It  is  first  insisted  that  the  notices  sent  out  under  section 
34  of  the  Local  Improvement  act  were  not  sufficient,  because 
they  did  not  specifically  designate  by  name  the  occupant  of 
each  piece  of  land  to  be  assessed  and  did  not  describe  the 
specific  ordinance  under  which  the  walks  were  to  be  con- 
structed or  give  data  from  which  the  property  owners  could 
know  that  their  property  was  to  be  assessed.  Section  34 
provides  that  notice  of  the  passage  of  such  ordinance  shall 
be  sent  by  mail  within  ten  days  after  such  passage  to  the  per- 
son who  paid  the  taxes  on  said  premises  for  the  preceding 
year,  if  he  or  they  can  be  found  in  said  county,  and  also  a 
like  notice  addressed  to  the  occupant  of  said  premises,  if  the 
same  be  at  such  time  occupied,  and  an  affidavit  of  such  ser- 
vice shall  be  filed  with  the  final  report  of  such  assessment, 
and  such  affidavit  shall  be  privia  facie  evidence  of  a  compli- 
ance with  said  requirement.  To  show  compliance  with  this 
section  appellee  offered  in  evidence  the  affidavit  of  Charles 
T.  Lacey,  which,  in  substance,  was,  that  at  the  request  and 
under  the  direction  of  the  superintendent  of  special  assess^ 
ments  he  caused  to  be  sent  by  mail,  on  March  22, 1905,  post- 
paid, to  each  person  who  paid  the  taxes  for  the  preceding 
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year  on  the  respective  lots,  pieces  and  parcels  of  land  front- 
ing on  the  improvement,  and  to  each  occupant  thereof,  a 
notice  of  the  passage  of  said  ordinance,  a  substantial  copy 
of  the  same  being  as  follows : 

"Mr.  (here  name  was  given)  :  You  are  hereby  notified  that 
the  city  council  of  the  city  of  Chicago  did,  on  the  (here  date  of 
passage  of  ordinance  was  given)  pass  an  ordinance  that  a  side- 
walk be  built  on  (here  a  description  of  the  nature  of  the  improve- 
ment was  given).  The  owner  of  any  lot  or  piece  of  land  fronting 
on  such  sidewalk  is  allowed  forty  days  after  the  time  at  which  said 
ordinance  shall  take  effect  in  which  to  build  (in  conformity  to  the 
requirements  of  said  ordinance)  such  sidewalk  opposite  to  his 
land  and  thereby  relieve  the  same  from  assessment. 

(Here  date  was  given.)  John  A.  May, 

Sec,  Board  of  Local  Improvements  of  City  of  Chicago," 

While  it  is  true  the  affidavit  does  not  specifically  desig- 
nate the  names  of  the  persons  who  paid  the  taxes  on  each 
separate  piece  and  parcel  of  real  estate  affected  by  the  ordi- 
nance nor  designate  by  name  the  specific  occupant  of  each 
separate  piece,  yet  it  does  show  that  to  each  of  such  persons 
was  mailed  a  copy  of  the  notice,  and  in  no  instance  is  it 
claimed  that  appellants,  or  any  other  person  required  by  the 
statute  to  receive  a  copy  of  the  notice,  did  not  receive  the 
copy  so  mailed  to  them.  All  that  the  statute  requires  is,  that 
to  each  person  who  paid  the  taxes  the  year  previous,  and  to 
each  occupant  of  the  premises,  shall  be  mailed  a  copy  of  the 
notice,  and  the  affidavit  in  this  record  shows  this  was  done. 
The  notice  was  sufficient  to  inform  the  owner  or  occupant 
of  the  nature  of  the  improvement  and  of  the  premises  af- 
fected by  the  ordinance. 

It  is  next  insisted  that  the  ordinance  is  uncertain  as  to 
the  incline  of  the  walk  and  its  location  with  reference  to  the 
property  line.  It  provides  that  the  walk  shall  conform  to 
the  grade  of  the  space  between  the  curb  line  and  the  street 
line,  which  grade  shall  be  a  uniform  incline  from  the  curb 
line  to  the  street  line  of  one  inch  in  every  three  feet,  and 
shall  be  constructed  at  a  line  parallel  with  and  one  foot 
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from  the  lot  line  on  each  side  of  the  street.  It  is  urged  that 
the  incline  described  in  the  ordinance  may  be  either  ascend- 
ing or  descending  from  the  curb  line  to  the  street  line,  and 
that  the  one  foot  from  the  lot  line  as  provided  in  the  ordi- 
nance may  mean  one  foot  either  way,  on  the  lot  line  or  on 
the  street  line.  There  can  be  no  reasonable  ground  of  argu- 
ment as  to  either  of  these  points.  The  term  "lot  line"  or 
"property  line"  has  a  well  known  and  understood  meaning. 
The  fee  to  the  streets  and  sidewalks  is  in  the  city.  The  prop- 
erty line  or  lot  line  extends  only  to  the  inner  edge  of  the 
sidewalk.  If  the  walks  were  to  be  constructed  one  foot 
from  the  lot  line  that  description  definitely  defines  the  loca- 
tion so  there  could  be  no  mistake.  The  term  "uniform  in- 
cHne  from  the  curb  line  to  the  street  line  of  one  inch  in  every 
three  feet"  certainly  is  definite  enough  so  that  any  contractor 
would  know  the  exact  grade  upon  which  to  build  the  walk. 
It  is  claimed  by  appellants  that  there  is  a  variance  be- 
tween the  recommendation  of  the  board  of  local  improve- 
ments and  the  ordinance  as  to  the  extent  of  the  improvement, 
the  former  describing  the  walk  as  extending  the  entire  dis- 
tance from  Seventy-third  street  to  Seventy-fifth  street,  and 
the  latter  excepting  the  roadways  of  all  intersecting  streets 
and  alleys,  all  steam  railroad  rights  of  way,  the  frontage 
of  several  lots  mentioned  and  the  intersection  at  Seventy- 
fourth  street.  The  recommendation  of  the  board  mani- 
festly could  not  be  interpreted  to  include  street  and  alley 
intersections  and  the  railroad  rights  of  way,  or  those  lots 
in  front  of  which  there  were  already  walks.  In  the  case  of 
City  of  Chicago  v.  Hulbert,  205  111.  346,  having  disposed  of 
other  objections,  we  said  (p.  363)  :  "The  complaint  in  the 
case  at  bar  that  the  street  intersections  were  not  excepted 
when  the  curbing  was  provided  for  seems  to  us  to  fall  with- 
in the  same  class  of  objections  and  defects.  It  would  be 
hard  to  conceive  of  a  contractor  who  had  so  little  intelli- 
gence as  one  that  would  bid  upon  a  public  improvement  like 
the  paving  of  a  street  and  not  know  that  the  curbs  on  the 
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sides  of  the  street  were  not  to  extend  across  street  intersec- 
tions." The  terms  used  in  both  the  recommendation  and  the 
ordinance  were  substantially  the  same  and  covered  substan- 
tially the  same  territory,  and  were  such  that  a  contractor  of 
average  intelligence  would  know  the  property  in  front  of 
which  the  walks  were  to  be  constructed. 

To  make  out  a  prima  facie  case  the  city  offered  in  evi- 
dence certified  copies  of  the  recommendation,  estimate  and 
ordinance.  These  documents  were  objected  to  on  the  ground 
that  they  contained  material  interlineations  and  alterations. 
The  words  "northerly"  and  "southerly"  had  been  interlined 
in  the  description  of  the  location  of  the  walk,  as  follows: 
"From  the  south  [and  southerly]  curb  of  Seventy-fifth 
street."  Section  4  of  the  ordinance  was  stricken  out  by 
lines  drawn  through  it.  James  M.  Grimm  testified  on  behalf 
of  the  city  that  the  ordinance  was  originally  drawn  upon  a 
printed  form,  and  that  the  words  inserted  and  the  para- 
graph stricken  out  were  changed  before  it  was  presented  to 
or  passed  by  the  city  council.  The  words  inserted  were  not 
material  alterations,  and  the  changes  having  been  made  be- 
fore the  ordinance  was  passed  and  approved,  the  court  com- 
mitted no  error  in  overruling  this  objection. 

The  engineer's  estimate  stated  that  it  included  labor, 
material,  "and  all  other  expense  attending  the  same,  as  pro- 
vided by  law."  It  is  urged  that  among  the  items  are  mak- 
ing and  levying  the  assessment,  letting  and  executing  the 
contract,  making  and  returning  the  assessment  roll  and  ad- 
vertising for  bids,  all  of  which  are  to  be  paid  for  out  of  the 
general  fund,  and  that  under  the  terms  of  the  engineer's  es- 
timate these  items  were  included  in  the  special  assessment. 
It  is  sufficient  to  say  that  while  the  estimate  of  the  engineer 
does  state  that  it  contains  all  the  other  expenses  attending 
the  same,  as  provided  by  law,  the  estimate  itself,  as  it  ap- 
pears in  the  record,  is  itemized,  and  among  the  various 
items  therein  specifically  stated  none  of  those  pointed  out  by 
appellants  are  included. 
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We  find  no  reversible  error  in  the  proceedings  below, 
and  the  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Carter  took  no  part  in  the  decision  of  this 
case. 


Phiwp  Kistner 

V. 

Hettie  J.  Peters. 

opinion  Hied  October  ^j,  igo6 — Rehearing  denied  Dec.  ii,  jpo6. 

1.  B11.1.S  AND  NOTES — one  may  be  a  joint  maker  regardless  of 
position  of  signature.  One  may  be  a  joint  maker  of  a  note  regard- 
less of  the  position  of  his  signature,  whether  upon  the  face  or  back 
of  the  note,  provided  it  be  shown  by  satisfactory  evidence  that  the 
parties  signing  did  so  as  joint  makers. 

2.  Same — legal  effect  of  an  endorsement.  The  legal  effect  of 
an  endorsement  upon  the  back  of  a  promissory  note  includes,  firsts 
a  transfer  of  the  title  to  the  note,  and  second,  unless  otherwise  lim- 
ited, an  additional  promise  to  pay  the  same. 

3.  Same — when  an  endorsement  is,  in  effect,  an  endorsement  in 
blank.  The  name  of  the  payee  endorsed  upon  the  back  of  a  prom- 
issory note  transfers  the  legal  title  and  must  be  treated  as  an  en- 
dorsement in  blank,  notwithstanding  there  is  written  over  the 
payee's  name  the  words,  "I  hereby  acknowledge  myself  a  principal 
maker  of  this  note  with  E.  N.  Rinehart,  and  my  liability  as  such 
principal  jointly  with  him,"  where  there  are  other  signers  besides 
the  one  mentioned. 

4.  Same — party  may  write  consistent  contract  over  endorsement 
in  blank.  Where  the  endorsement  upon  the  back  of  a  promissory 
note  is  in  blank,  actually  or  in  legal  effect,  the  assignee  may  write 
any  words  over  the  signature  consistent  with  the  contract  of  en- 
dorsement, and  may  do  so  at  any  time  before  or  at  the  time  of  the 
trial  in  an  action  on  the  note. 

AppEai.  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Effingham  county;  the  Hon.  W.  M.  Farmer,  Judge, 
presiding. 
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On  March  i8,  1895,  E.  N.  Rinehart,  Philip  Kistner  and 
Ph.  Wiwi  executed  a  promissory  note  to  Rosa  M.  Rinehart 
in  words  and  figures  following: 

''March  18,  iSgs- 
"One  year  after  date  we  promise  to  pay  to  the  order  of  Rosa 
M.  Rinehart  one  thousand  dollars  at  Effingham,  Illinois,  value  re- 
ceived, with  interest  at  the  rate  of  six  per  cent  per  annum. 

E.  N.  Rinehart, 
Phiup  Kistner, 
Ph.  Wiwi." 

On  the  same  date  Rosa  M.  Rinehart  made  the  following 

endorsement  on  the  back  of  the  note : 

"I  hereby  acknowledge  myself  a  principal  maker  of  this  note 
with  E.  N.  Rinehart  and  my  liability  as  such  principal  jointly  with 

^^^'  Rosa  M.  Rinehart." 

The  appellee,  Hettie  J.  Peters,  subsequently  began  a  suit 
in  attachment  in  the  circuit  court  of  said  Effingham  county 
against  appellant,  Philip  Kistner,  the  only  surviving  maker 
of  the  note.  The  declaration,  after  reciting  the  making  of 
the  note,  payable  to  Rosa  M.  Rinehart,  and  its  delivery  to 
her,  and  the  death  of  the  makers  other  than  the  defendant, 
alleged  that  on  the  day  and  date  aforesaid  the  said  Rosa  M. 
Rinehart  then  and  there  assigned  the  said  note,  by  endorse- 
ment thereon  under  her  hand,  to  the  plaintiff,  Hettie  J. 
Peters,  by  means  whereof  the  makers,  including  the  defend- 
ant, Philip  Kistner,  then  and  there  became  liable  to  pay  her 
the  amount  of  said  note,  and  being  so  liable,  made  default. 
The  defendant  craved  oyer  of  the  note  and  the  endorse- 
ment thereon,  which  was  allowed  by  the  court,  and  he  there- 
upon demurred  to  the  declaration  upon  the  ground  that  there 
was  a  variance  between  the  endorsement  and  the  allegations 
contained  in  the  declaration.  The  demurrer  was  overruled 
and  he  elected  to  stand  by  it.  A  default  was  then  entered 
against  him  and  the  court  proceeded  to  assess  the  damages. 
The  plaintiff  offered  in  evidence  the  note,  and  asked  leave 
to  write,  preceding  the  above  endorsement,  the  words,  "For 
value  received  I  assign  the  within  note  to  Hettie  J.  Peters, 
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and,"  making  the  whole  endorsement  read :  "For  value  re- 
ceived I  assign  the  within  note  to  Hettie  J.  Peters,  and  I 
hereby  acknowledge  myself  a  principal  maker  of  this  note 
with  E.  N.  Rinehart  and  my  liability  as  such  principal  jointly 
with  him. — March  i8,  1895. — Rosa  M.  Rinehart."  The  de- 
fendant objected  to  the  additional  words,  but  the  court  over- 
ruled the  objection  and  permitted  the  endorsement  to  be 
made.  Judgment  was  then  entered  by  default  in  favor  of 
the  plaintiff  for  the  amount  of  the  note  and  costs.  That 
judgment  has  been  affirmed  by  the  Appellate  Court,  and  this 
further  appeal  is  prosecuted. 

Jacob  Zimmerman,  and  Wright  Bros.,  for  appellant. 

R.  C.  Harrah,  and  S.  F.  Gilmore,  for  appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court : 

The  appellant  claims  that  the  trial  court  erred,  first,  in 
overruling  his  demurrer ;  and  second,  in  allowing  the  addi- 
tional endorsement  to  be  made.  As  we  understand  his  coun- 
sel, his  contention  is  that  the  allegation  of  the  declaration 
that  the  note  was  assigned  to  appellee  is.  at  variance  with  the 
legal  effect  of  the  endorsement  on  the  back  of  the  instru- 
ment, in  that  the  endorsement  was  not  legally  an  assign- 
ment, but  by  its  terms  Rosa  M.  Rinehart  became  a  joint 
maker.  The  decision  of  this  question  will  turn  upon  the 
legal  effect,  if  any,  to  be  given  to  the  writing  first  endorsed 
on  the  note. 

It  is  earnestly  contended  that  by  the  endorsement  Rosa 
M.  Rinehart  became  a  joint  maker  of  the  instrument.  With 
this  contention  we  cannot  agree.  It  is  undoubtedly  true 
that  one  may  become  liable  as  a  joint  maker  of  a  promissory 
note  without  reference  to  the  position  of  his  signature, 
whether  it  be  found  upon  the  face  or  back  of  the  note,  if  it 
be  shown  by  satisfactory  evidence  that  the  parties  signing 
did  so  as  joint  makers.     In  other  words,  it  is  immaterial 
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upon  what  part  of  the  paper  the  signature  of  a  party  may 
appear,  provided  it  be  shown  by  satisfactory  evidence  that 
in  signing  it  he  did  so  intending  to  become  a  joint  maker. 
Lincoln  v.  Hinzey,  51  111.  435,  goes  to  this  extent  but  no 
farther.  Ordinarily  the  signatures  of  parties  to  negotiable 
instruments  have  a  well  understood  position  on  the  paper. 
The  payee  is  named  in  the  body  of  the  note,  the  makers  sign 
it  upon  its  face  below  the  body  of  the  instrument,  and  the 
endorser  or  guarantor  signs  his  or  her  name  upon  the  back. 
Under  the  foregoing  rule,  however,  the  position  of  the 
names  is  not  of  controlling  importance  if  an  intention  be 
satisfactorily  shown  to  bind  the  parties  as  makers  or  guar- 
antors. In  this  case  the  note  was  made  and  signed  in  con- 
formity with  the  usual  and  ordinary  custom.  It  was  made 
payable  to  Rosa  M.  Rinehart  and  signed  at  the  bottom  by 
E.  N.  Rinehart,  Philip  Kistner  and  Ph,  Wiwi.  The  name 
of  Rosa  M.  Rinehart  was  signed  upon  the  back,  which  made 
her  an  endorser  in  blank  unless  the  words  preceding  her  sig- 
nature show  a  different  intention,  and  the  person  to  whom 
she  delivered  it,  so  endorsed,  became  the  legal  owner,  au- 
thorized to  maintain  an  action  upon  it.  (Kurd's  Stat.  1903, 
chap.  98,  sec.  4,  p.  1278.)  "In  its  most  general  and  literal 
signification  an  endorsement  is  an  incidental  or  subsidiary 
writing  upon  the  back  of  the  paper  or  document  to  the  con- 
tents of  which  it  relates  or  pertains."  (4  Am.  &  Eng.  Ency. 
of  Law, — 2d  ed. — 256.)  "It  may  consist  merely  of  the 
name,  commonly  called  an  endorsement  in  blank,  or  it  may 
be  limited  or  specific ;  but  under  the  law  merchant  its  legal 
eflfect  includes  properly,  first,  a  transfer  of  title  to  the  in- 
strument endorsed ;  and  secondly,  unless  otherwise  limited, 
an  additional  promise  to  pay  the  same."    (Ibid.  257.) 

In  determining  what,  if  any,  legal  effect  can  be  given  to 
the  words,  "I  hereby  acknowledge  myself  a  principal,"  etc., 
it  must  be  borne  in  mind  that  Rosa  M.  Rinehart  was,  at  the 
time  of  the  endorsement,  the  payee  of  the  note,  and  not  a 
stranger  or  third  party.    The  contention  that  she  became  a 
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joint  maker  of  the  note  payable  to  herself,  under  the  well 
settled  rule,  also  insisted  upon  by  counsel  for  appellant,  that 
a  note  payable  to  the  maker  is  without  legal  effect  until  as- 
signed, renders  the  whole  transaction  a  nullity,  which  we 
cannot  presume  was  intended.  An  attempt  to  become  the 
principal  maker  of  a  negotiable  instriunent  with  one  of  sev- 
eral makers  is  an  anomaly  in  the  law.  Of  course  it  may  be 
done,  but  the  evidence  of  that  intention  must  clearly  appear, 
and  to  give  the  endorsement  in  this  case  that  effect  would 
destroy  the  negotiability  of  the  instrument  and  do  violence 
to  the  intention  of  Mrs.  Rinehart.  She  manifestly  intended 
to  assign  the  note  to  Hettie  J.  Peters.  What  purpose  she 
may  have  had  in  the  use  of  the  language  preceding  her  sig- 
nature can  only  be  a  matter  of  conjecture.  Probably  it  was 
with  some  idea  of  enlarging  her  liability  as  endorser.  But 
however  this  may  be,  we  will  not  attribute  to  that  language 
the  intention  of  relieving  the  makers  of  all  legal  liability. 
The  name  of  the  payee  upon  the  back  of  a  negotiable  instru- 
ment will  transfer  the  legal  title  to  the  same,  and  it  makes 
no  difference  that  there  is  written  about  it  language  enlarg- 
ing the  liability  of  the  endorser,  such  as  a  guaranty  of  the 
payment  of  the  note.  Heaton  v.  Hulbert,  3  Scam.  489; 
Herring  v.  IVoodhtUl,  29  111.  92 ;  Judson  v.  Goodwin,  37 
id.  268. 

Our  conclusion  is  that  the  language,  "I  hereby  acknowl- 
edge myself  a  principal  maker,*'  etc.,  may  be  stricken  out 
as  surplusage,  without  legal  meaning  or  e^ect,  and  that  un- 
der the  allegations  of  the  declaration  the  signature  of  Rosa 
M.  Rinehart  makes  her  an  endorser.  In  other  words,  the 
endorsement,  unexplained,  does  not  show  an  intention  other 
than  to  assign  and  transfer  the  legal  title  of  the  instrument 
to  the  appellee. 

As  to  the  correctness  of  the  ruling  of  the  trial  court  in 
permitting  the  endorsement,  "for  value  received,"  etc.,  pre- 
ceding the  writing  first  placed  on  the  note,  little  need  be 
said.    If  the  endorsement  was,  in  legal  effect,  in  blank,  as 
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we  think  it  was,  the  assignee  had  the  authority  to  write  any 
words  over  the  signature  consistent  with  the  contract  of 
endorsement,  and  she  might  do  that  at  any  time  before  or 
during  the  trial  of  the  case.  {Vansant  v.  A  Union,  23  III. 
30;  Maxwell  v.  Vansant,  46  id.  58;  Boynton  v.  Pierce,  79 
id.  145.)  Furthermore,  the  defendant  having  demurred  to 
the  declaration  and  elected  to  stand  by  his  demurrer,  was  in 
no  position  to  object  to  that  endorsement.  He  was  in  no 
way  injured  by  it. 

We  concur  in  the  judgment  of  the  Appellate  Court,  and 
it  wiU  accordingly  be  affirmed.  ju^g^eftt  aMrmed. 

Mr.  Justice  Farmer  having  heard  this  case  in  the  cir- 
cuit court  took  no  part  in  its  decision  here. 


James  E.  Daughters,  Trustee, 

V. 

James  Christy  et  al. 
Opinion  filed  October  23,  igo6 — Rehearing  denied  Dec.  iiy  ipo6, 

1.  Courts — when  State  court  will  not  take  jurisdiction  of  hill 
by  a  trustee  in  bankruptcy,  A  State  court  will  not  entertain  a  bill 
by  a  trustee  in  bankruptcy  to  reach  the  interest  of  the  bankrupt  in 
certain  land,  where  the  bankruptcy  proceeding  is  pending  in  the 
Federal  court  at  the  time  the  bill  is  filed  and  the  legal  title  to  the 
interest  sought  to  be  reached  is  in  the  bankrupt,  who  scheduled  the 
property  as  an  asset  in  the  Federal  court. 

2.  Homestead — as  against  a  creditor  the  householder  need  not 
have  title  in  fee.  As  against  a  creditor  it  is  not  essential  that  a 
householder  in  possession  of  land  occupied  by  him  and  his  family 
as  a  homestead  have  a  title  in  fee  upon  which  to  predicate  his 
homestead  right 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

William  T.  Dickerman,  for  appellant. 
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A.  J.  Ran^y,  (Freeman  K.  Bi^ake,  of  counsel,)  for  ap- 
pellees. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  decree  of  the  superior  court  of 
Cook  county  sustaining  a  demurrer  to  a  bill  in  chancery  and 
dismissing  the  same  for  want  of  equity.  The  bill  was  filed 
February  14,  1906,  from  the  averments  of  which  it  appears 
that  the  appellee  James  Christy,  on  October  14,  1902,  was 
adjudged  a  bankrupt  in  the  United  States  District  Court  for 
the  Northern  District  of  Illinois ;  that  the  appellant  was  ap- 
pointed and  qualified  as  trustee  of  said  bankrupt's  estate; 
that  the  only  claim  proven  against  the  estate  was  one  in 
favor  of  Elenor  Lyman  for  the  sum  of  $1010.30 ;  that  at  the 
time  said  James  Christy  was  adjudged  a  bankrupt  he  and  his 
wife  resided  at  No.  6143  Stewart  avenue,  in  the  city  of  Chi- 
cago ;  that  the  legal  title  to  said  premises  was  in  S.  S.  Had- 
ley,  the  father  of  Mrs.  Christy;  that  said  premises  were 
purchased  by  James  Christy  on  June  i,  1901,  for  the  sum  of 
$3500?  of  which  amount  he  and  his  wife  paid  $900  and  Had- 
ley  $2600 ;  that  James  Christy  scheduled  in  said  bankruptcy 
proceeding  the  joint  interest  of  himself  and  wife  in  said 
premises  at  $900;  that  on  August  2,  1904,  S.  S.  Hadley  and 
wife  conveyed  said  premises  to  James  Christy  and  wife  by 
warranty  deed,  and  James  Christy  and  wife  executed  and 
delivered  to  Hadley  their  promissory  note  for  $2600,  secured 
by  mortgage  on  said  premises,  and  James  Christy  was  dis- 
charged as  a  bankrupt  October  9,  1904. 

It  therefore  appears  at  the  time  the  bill  was  filed  by  the 
trustee  to  reach  the  interest  of  James  Christy  in  said  prem- 
ises, the  legal  title  thereto,  subject  to  the  $2600  mortgage 
thereon  held  by  S.  S.  Hadley,  was  in  James  Christy  and  wife, 
and  James  Christy  and  wife  had  invested  in  said  premises 
the  sum  of  $900,  one-half  of  which  represented  the  interest 
therein  of  James  Christy,  and  as  the  interest  of  James  Christy 
in  the  premises  was  all  that  was  sought  to  be  reached  by  the 
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trustee  and  the  bankruptcy  proceeding  was  still  pending  in 
the  United  States  District  Court,  we  see  no  reason  for  filing 
a  bill  in  the  State  court  to  reach  James  Christy's  interest  in 
said  premises.  The  United  States  District  Court,  if  the  in- 
terest of  James  Christy  in  said  premises  was  liable  for  the 
amount  of  the  debts  proven  against  his  bankrupt  estate, 
clearly  had  the  right  to  order  his  interest  in  said  premises 
sold  and  to  apply  the  proceeds  of  the  sale  to  the  payment  of 
said  indebtedness.  The  general  rule  is,  subject  to  few  ex- 
ceptions, that  where  a  court  of  competent  jurisdiction  has 
assumed  jurisdiction  over  a  particular  subject,  a  court  of 
concurrent  jurisdiction  will  not  interfere  with  the  subject 
matter  of  the  litigation,  but  will  leave  the  matter  in  the  hands 
of  the  court  first  acquiring  jurisdiction.  The  wisdom  of  that 
rule  is  here  apparent.  The  United  States  District  Court  had 
jurisdiction  of  the  res, — the  property  in  question  having  been 
scheduled  in  that  court  as  an  asset  of  the  bankrupt, — ^and  the 
legal  title  to  the  interest  therein  sought  to  be  reached  in  this 
proceeding  at  the  time  this  bill  was  filed  being  in  the  bank- 
rupt, the  United  States  District  Court,  in  a  summary  manner, 
if  deemed  proper,  had  the  power  to  order  the  interest  of  the 
bankrupt  in  said  premises  divested  by  a  sale  and  to  fully  pro- 
tect the  equities  of  the  mortgagor  in  the  premises,  while  a 
bill  to  accomplish  the  same  object  in  the  State  court  would 
be  accompanied  by  great  delay  and  expense.  We  therefore 
think  it  clear  that  the  superior  court,  for  the  reason  sug- 
gested, did  not  err  in  sustaining  a  demurrer  to  the  bill  filed 
by  the  trustee. 

There  is,  however,  another  reason  why  the  bill  cannot  be 
maintained.  The  premises  in  question  were  occupied  by 
James  Christy  and  wife  as  a  homestead  at  the  time  Christy 
was  declared  a  bankrupt,  and  their  joint  interest  therein  did 
not  exceed  in  value  $1000,  and  James  Christy's  interest 
therein,  by  reason  of  said  homestead  right,  was  not  liable  for 
and  could  not  be  divested  to  raise  a  fund  with  which  to  pay 
the  debts  proven  against  him  as  a  bankrupt 
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It  is,  however,  urged  that  James  Christy  did  not  have 
the  legal  title  to  said  premises  at  the  time  he  was  adjudged 
a  bankrupt,  and  it  is  said  for  that  reason  he  had  no  home- 
stead estate  in  said  premises.  We  have  never  understood 
that  it  was  necessary  that  the  legal  title  to  premises  occupied 
as  a  homestead  by  the  head  of  a  family  should  be  in  the  head 
of  the  family  before  the  right  of  homestead  would  attach  to 
said  premises,  as  against  the  creditors  of  the  head  of  the 
family.  In  Rock  v.  Haas,  i  lo  111.  528,  on  page  533,  it  was 
said :  "Three  things  must  concur  in  the  creation  of  a  home- 
stead estate :  First,  the  person  must  be  a  householder ;  sec- 
ond, he  must  have  a  family;  and  third,  the  premises  must 
be  occupied  as  a  residence.  If  either  of  these  requisites  is 
wanting  the  law  will  not  create  the  estate  of  homestead." 
And  in  Wike  Bros.  v.  Garner,  179  111.  257,  on  page  265,  the 
court  said :  "We  are  inclined  to  the  opinion  that  where  a 
householder  is  in  the  exclusive  possession  of  a  lot  of  land 
occupied  by  him  as  a  residence,  it  does  not  concern  the  judg- 
ment creditor  whether  such  householder  possesses  the  fee, 
an  estate  for  life  or  for  years,  or  what  title  he  m^  have."  If 
it  were  necessary  that  James  Christy  or  his  wife  have  the 
legal  title  to  said  premises  before  the  homestead  right  would 
attach  in  their  favor,  they  acquired  the  legal  title  thereto 
more  than  a  year  and  six  months  before  the  bill  in  this  case 
was  filed.  The  controversy  here,  however,  was  between  a 
creditor  and  a  party  claiming  homestead,  and  under  the  re- 
peated decisions  of  this  court  it  was  not  necessary  that  the 
householder  have  the  fee  title  upon  which  to  predicate  his 
homestead  right. 

Finding  no  reversible  error  in  this  record  the  decree  of 
the  superior  court  will  be  affirmed.  ^^^^^  ^^^^^^_ 
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The  Southern  Fire  Brick  and  Ci.ay  Company 

'  z/. 

The  Garden  City  Sand  Company  et  al. 

and 

Dick  N.  Lanyon  v.  Same. 

Opinion  Hied  October  2^,  1906 — Rehearing  denied  Dec.  11,  ipo6. 

1.  Contracts — contracts  in  partial  restraint  of  trade  may  be 
valid.  Contracts  in  partial  restraint  of  trade,  in  order  to  be  valid, 
must  be  reasonable  as  to  time,  place,  terms,  etc.,  and  manifest  an 
intention  to  simply  protect  the  party  relying  upon  the  covenant  by 
a  reasonable  restraint  upon  unjust  discrimination  against  him. 

2.  Same — purpose  of  the  anti-trust  statutes.  The  purpose  of  the 
Federal  and  State  anti-trust  statutes  is  to  prohibit  the  formation  of 
trusts  and  combinations  and  to  remove  all  obstructions  in  restraint 
of  trade  and  free  competition,  but  not  to  prevent  contracts  upon  the 
part  of  private  corporations  and  individuals  intended  merely  to 
foster  trade  and  business,  although  they  may  partially  restrain  com- 
petition or  trade. 

3.  Same — when  a  contract  in  partial  restraint  of  trade  is  valid. 
A  contract,  to  run  for  a  period  of  eight  years,  whereby  the  owner 
of  a  bed  of  fire  clay  agrees  to  erect  a  plant,  experienced  fire  clay 
miners  agree  to  run  it  and  several  corporations  agree  to  take  a  spe- 
cified amount  of  the  product  daily  at  a  fixed  price,  the  first  party 
agreeing  not  to  operate  a  fire  clay  plant  on  any  other  land  owned 
or  controlled  by  him  in  the  State,  the  second  parties  agreeing  not  to 
sell  fire  clay  to  any  other  parties  than  the  corporations  specified, 
and  the  latter  agreeing  not  to  buy  any  fire  clay  in  the  State  except 
that  produced  by  the  second  parties  and  not  to  enter  into  any  com- 
bination or  trust  to  limit  the  output  of  the  plant,  is  not  invalid  as 
being  in  restraint  of  trade. 

4.  Injunction — breach  of  a  negative  covenant  may  be  enjoined. 
An  agreement  by  a  party  to  a  contract  not  to  operate  any  other  fire 
clay  grinding  plant  upon  any  land  owned  or  controlled  by  him  and 
not  to  sell  fire  clay  to  any  other  persons  during  the  life  of  the  con- 
tract is  a  direct  negative  covenant,  and  a  court  of  equity  has  juris- 
diction to  enjoin  its  breach,  even  though  it  might  have  no  power 
to  compel  him  to  specifically  perform  his  contract. 

5.  Same — right  to  enjoin  breach  of  negative  covenant  not  de- 
pendent upon  remedy  at  law.  The  right  to  an  injunction  to  enforce 
a  negative  covenant  is  independent  of  the  question  whether  an  ac- 
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tion  at  law  will  lie  or  not,  and  does  not  depend  upon  the  subject 
matter  of  the  contract  but  may  relate  to  any  interest  in  or  charge 
upon  property. 

6.  Samk — when  party  cannot  complain  that  injunction  will  in- 
jure his  business,  A  party  who  purchases  land  and  erects  a  fire 
clay  plant  thereon  with  full  knowledge  that  his  vendor  is  violating 
a  contract  with  other  parties  in  making  the  sale  and  permitting  the 
plant  to  be  erected,  cannot  complain,  as  an  innocent  party,  that  his 
business  is  injured  by  an  injunction  restraining  the  sale  of  fire  clay 
from  the  land  in  question  to  any  persons  other  than  the  parties 
entitled  thereto  under  the  contract. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  M.  Kavanagh,  Judge, 
presiding. 

The  Garden  City  Sand  Company,  the  Hillsdale  Fire 
Brick  and  Clay  Company,  (both  Illinois  corporations,)  and 
Maria  Warner  and  Jacob  B.  Warner,  of  Indianapolis,  In- 
diana, filed  their  joint  bill  in  the  superior  court  of  Cook 
county  April  4,  1903,  against  the  Southern  Fire  Brick  and 
Clay  Company,  also  an  Illinois  corporation,  and  Dick  N. 
Lanyon,  by  which  they  sought  to  enjoin  the  defendants 
from  mining  fire  clay  upon  a  certain  tract  of  land  in  Ver- 
milion county,  Indiana,  and  from  selling  the  same  to  any 
parties  other  than  the  complainants,  at  any  time  prior  to 
September  10,  1909,  and  from  making  the  clay  into  fire 
brick  or  other  clay  products,  and  for  an  accounting  for  fire 
clay  already  manufactured  and  sold.  An  amended  and  sup- 
plemental bill  was  filed  September  24,  1904,  alleging  that 
on  September  10,  1901,  a  contract  was  entered  into  in  writ- 
ing between  Dick  N.  Lanyon,  first  party,  James  A.  Heber 
and  Willis  S.  Bonebrake,  second  party,  the  Garden  City 
Sand  Company,  third  party,  the  Hillsdale  Fire  Brick  and 
Clay  Company,  fourth  party,  and  J.  B.  Warner  and  Maria 
Warner,  fifth  party,  which  provided  as  follows: 
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The  second  party,  James  A.  Heber  and  Willis  S.  Bone- 
brake,  agreed  to  mine,  grind  and  operate  for  the  first  party, 
Dick  N.  Lanyon,  his  fire  clay  grinding  plant  located  at 
Jonesdale  switch,  Vermilion  county,  Indiana.  Said  first 
and  second  parties  agreed  that  they  would  deliver  f .  o.  b. 
cars  at  said  switch  first-class  marketable  fire  clay  at  sev- 
enty-seven and  one-half  cents  per  ton,  in  such  quantities  and 
at  such  times  as  the  third,  fourth  and  fifth  parties  might 
order.  The  first  party  agreed  to  erect  and  equip  a  new  plant 
at  his  own  expense  for  the  grinding  of  the  clay,  and  the 
second  parties  were  to  give  their  individual  personal  atten- 
tion to  the  operation  of  said  plant.  The  first  party  also 
agreed  not  to  operate  any  other  fire  clay  grinding  plant  on 
any  land  that  he  owned  or  controlled  in  the  State  of  Indiana, 
and  the  first  and  second  parties  agreed  not  to  sell  fire  clay 
to  any  other  persons  than  the  third,  fourth  and  fifth  parties 
during  the  time  of  the  contract.  The  second,  third,  fourth 
and  fifth  parties  agreed  to  cease  to  operate  a  certain  plant 
located  at  Russell  switch,  Indiana,  but  in  case  the  new  plant 
could  not  supply  the  demand,  the  old  plant  at  Russell  switch 
was  to  be  re-opened.  The  third,  fourth  and  fifth  parties 
agreed  that  they  would  not  buy  fire  clay  produced  in  the 
State  of  Indiana,  except  such  as  was  produced  by  the  parties 
to  the  contract,  and  they  would  make  the  greatest  possible 
effort  to  sell  all  the  fire  clay  so  produced,  and  would  jointly 
order  and  pay  for  not  less  than  an  average  of  forty  tons  for 
every  working  day  during  the  period  of  the  contract,  for 
which  they  were  to  pay  seventy-seven  and  one-half  cents  per 
ton,  and  not  enter  into  any  combination  or  trust  for  the  pur- 
pose of  limiting  the  output  of  either  plant.  The  contract 
was  to  be  in  full  force  and  effect  for  a  period  of  eight  years, 
and  after  its  execution  on  October  26,  1901,  was  filed  for 
record  in  the  recorder's  oflSce  of  Vermilion  county,  Indiana. 

The  bill  further  alleged  that  Lanyon  began  the  erection 
of  the  plant  on  his  land  at  Jonesdale  switch,  but  that  it  was 
never  completed;   that  on  September  17,  1902,  the  defend- 
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ant  the  Southern  Fire  Brick  and  Clay  Company  received 
from  Lanyon  and  wife  a  warranty  deed  conveying  about 
ninety-three  acres  of  the  lands  contained  in  the  contract, 
with  full  notice  of  the  contract  and  its  terms,  and  com- 
menced the  erection  of  a  plant  upon  the  same,  and  was  sub- 
sequently notified  by  complainants  that,  if  necessary,  legal 
steps  would  be  taken  to  restrain  it  from  operating  a  plant 
or  selling  fire  clay  in  violation  of  the  terms  of  the  contract ; 
that  on  May  28,  1902,  the  complainants  served  notice  on 
the  first  and  second  parties  that  more  than  enough  time  to 
equip  the  plant  which  was  to  be  built  by  Lanyon  had  ex- 
pired, and  demanded  that  forty  tons  per  day  be  delivered  to 
them,  as  provided  in  the  contract;  that  notwithstanding 
the  warning  and  notice  the  Southern  Fire  Brick  and  Clay 
Company  constructed  its  plant  and  placed  the  product  upon 
the  open  market  for  sale.  It  is  further  alleged  that  the 
complainants  were  the  first  persons  to  introduce  and  place 
upon  the  market  fire  clay  of  this  quality  under  the  name  of 
"Dome  Fire  Clay*'  as  a  trade-mark,  and  they  had  built  up 
a  large  trade  therein,  and  the  Southern  Fire  Brick  and  Clay 
Company  had  entered  the  market  in  direct  competition  with 
the  complainants,  and  represented  that  it  would  sell  at  re- 
duced prices  the  same  clay  under  the  same  name.  The  com- 
plainants further  alleged  that  they  were  ready,  willing  and 
able  to  accept  and  handle  the  fire  clay  to  be  furnished  by 
the  contract,  but  that  the  first  and  second  parties  had  failed 
and  refused  to  deliver  it,  the  prayer  being  for  an  injunction, 
as  above  stated. 

The  answer  of  the  defendants  admitted  most  of  the  ma- 
terial allegations  of  the  bill,  but  denied  that  complainants 
had  any  interest  in  or  lien  upon  the  lands  in  controversy  and 
averred  they  had  an  adequate  and  complete  remedy  at  law. 
Issue  being  joined,  the  cause  was  referred  to  a  master,  to 
take  the  evidence  and  report  his  conclusions.  On  January 
18,  1904,  during  the  taking  of  the  evidence,  the  defendant 
Lanyon  notified  the  complainants,  in  writing,  that  he  had 
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constructed  on  his  lands  described  in  the  contract,  a  plant, 
and  was  ready  to  enter  upon  and  carry  out  his  part  of  the 
contract  and  awaited  the  order  of  the  complainants. 

The  master,  in  his  report,  found  that  the  bill  was  filed 
to  secure  the  specific  performance  of  the  contract  and  for  an 
injunction  to  restrain  the  violation  of  the  negative  cove- 
nants thereof;  that  such  an  action  would  not  lie;  that  the 
injunction  prayed  for  would  not  obtain  fire  clay  for  the  com- 
plainants, but  would  merely  prevent  the  defendants  from 
selling  the  same  elsewhere;  also  that  the  complainants  had 
an  adequate  remedy  at  law.  On  the  coming  in  of  that  re- 
port the  cause  was  re-referred  to  the  same  master  and  addi- 
tional evidence  taken  and  a  second  report  made,  in  which 
the  master  found  that  the  contract  was  in  the  form  of  a 
trust  in  restraint  of  trade,  and  that  the  sole  object  of  the 
complainants*' bill  was,  not  to  obtain  fire  clay,  but  to  prevent 
the  defendant  company  from  entering  the  market  in  compe- 
tition with  complainants.  Objections  were  filed  to  the  re- 
port, which  stood  as  exceptions,  and  they  were  overruled 
by  the  chancellor  and  the  bill  dismissed.  The  complainants 
prosecuted  an  appeal  to  the  Appellate  Court  for  the  First 
District,  where  the  decree  of  the  superior  court  was  re- 
versed.   This  appeal  is  from  that  judgment  of  reversal. 

Beach  &  Beach,  for  appellant  the  Southern  Fire  Brick 
and  Clay  Company. 

J.  M.  Camelon,  for  appellant  Dick  N.  Lanyon. 

Edwin  C.  Crawford,  and  William  R.  Burleigh,  for 
appellees. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court : 

The  first  question  discussed  in  the  argument  of  counsel 
is  whether  the  agreement  of  September  lo,  1901,  is  a  valid 
contract,  as  was  held  by  the  Appellate  Court,  or  is  in  re- 
straint of  trade  and  violative  of  the  Anti-trust  law  of  this 


Digitized  by  VjOOQIC 


Dm.  'Ot]    Southern  Fire  Brick  Co.  t?.  Sand  Co.        621 

State  or  of  the  United  States,  as  found  by  the  superior 
court,  and  therefore  void.  The  appellants,  in  support  of 
the  latter  contention,  insist  mainly  upon  that  part  of  the 
contract  by  which  the  first  party  agrees  not  to  operate  any 
other  fire  clay  grinding  plant  on  any  land  owned  or  con- 
trolled by  him  in  the  State  of  Indiana  or  to  sell  to  any  other 
person  during  the  time  of  the  contract,  and  in  which  the 
third,  fourth  and  fifth  parties  agree  not  to  buy  fire  clay  pro- 
duced in  that  State  other  than  from  the  first  and  second 
parties. 

The  Federal  statute  which,  it  is  claimed,  prohibits  such 
a  contract,  provides  that  "every  contract  or  combination  in 
the  form  of  a  trust,  or  otherwise,  or  conspiracy  in  restraint 
of  trade  or  commerce  among  the  several  States  or  with  for- 
eign nations,  is  hereby  declared  to  be  illegal."  The  statute 
of  this  State  provides :  "If  any  corporation  organized  under 
the  laws  of  this  or  any  other  State  or  country  for  trans- 
acting or  conducting  any  kind  of  business  in  this  State,  or 
any  partnership  or  individual  or  other  association  of  per- 
sons whosoever,  *  *  *  shall  enter  into,  become  a  member 
of  or  party  to  any  pool,  agreement,  contract,  combination 
or  confederation  to  fix  or  limit  the  amount  or  quantity  of 
any  article,  commodity  or  merchandise  to  be  manufactured, 
mined,  produced  or  sold  in  this  State,  such  corporation,  part- 
nership, or  individual  or  other  association  of  persons  shall 
be  deemed  and  adjudged  guilty  of  a  conspiracy  to  defraud, 
and  be  subject  to  indictment  and  punishment,  as  provided  in 
this  act."    (Kurd's  Stat.  1905,  par.  269a,  p.  725.) 

The  object  of  these  statutes  is  to  prohibit  the  formation 
of  trusts  and  combinations  and  remove  all  obstructions  in 
restraint  of  trade  and  free  competition.  It  was  not  the  pur- 
pose of  either  law  to  hinder  or  prohibit  contracts  on  the  part 
of  corporations  or  individuals  made  to  foster  or  increase 
trade  or  business.  But  a  contract  may  incidentally  restrain 
competition  or  trade  without  violating  the  statutes  if  its 
chief  purpose  is  to  promote  and  increase  the  business  of 
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those  who  enter  into  it.  "Agreements  in  general  restraint 
of  trade  are  void,  but  those  in  reasonable  partial  restraint, 
founded  upon  a  valid  consideration,  may  be  sustained.  But 
this  rule  does  not  apply  to  corporations  engaged  in  a  public 
business.  A  contract  embracing  parts  of  several  States,  and 
contracts  to  sell  the  goods  of  a  certain  manufacturer,  not  to 
lease  a  certain  store  for  a  particular  business,  not  to  trans- 
act a  particular  business  in  a  certain  town,  particularly  if 
the  period  is  limited,  agreements  that  certain  land  shall  not 
be  used  for  ferry  purposes,  and  an  agreement  by  a  physi- 
cian not  to  practice  within  a  six-mile  territory,  have  been 
held  valid.  Agreements  not  to  do  business  in  a  certain 
State  or  elsewhere  where  it  would  compete  with  a  certain 
person,  agreements  embracing  an  entire  State  and  agree- 
ments confined  to  a  certain  territory,  where  such  territory  is 
the  only  one  in  which  the  business  may  be  carried  on,  have 
been  held  invalid."  (2  111.  Cyc.  Dig.  658,  sec.  C,  and  cases 
cited  in  notes.)  The  authorities  agree  that  contracts  in  par- 
tial restraint  of  trade,  in  order  to  be  valid,  must  be  reason- 
able as  to  time,  place,  terms,  etc.,  manifesting  an  intention 
to  simply  protect  the  party  relying  upon  the  covenant  in  the 
reasonable  restraint  of  unjust  discrimination  against  him. 
Such  contracts  usually  grow  out  of  sales  of  property  with 
the  good  will  of  a  business,  profession,  partnership,  etc.,  but 
they  are  not  confined  to  such  contracts.  Speaking  of  the 
Federal  statute  in  the  well  considered  case  of  Whitwell  v. 
Continental  Tobacco  Co,  125  Fed.  Rep.  454,  it  is  said:  "If 
it  [the  contract]  promotes  or  accidentally  restrains  compe- 
tition while  its  main  purpose  and  chief  effect  are  to  foster 
the  trade  and  increase  the  business  of  those  who  made  and 
operated  it,  then  it  is  not  a  contract,  combination  or  con- 
spiracy in  restraint  of  trade  within  the  true  meaning  of  this 
act,  and  is  not  subject  to  its  denunciation." 

Are  the  foregoing  terms  of  the  contract  of  September 
10,  1901,  violative  of  the  law  under  the  rules  of  construction 
above  set  forth? — that  \s,  are  the  restrictions  partial,  reason- 
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able,  and  calculated  to  foster  the  business  rather  than  to 
destroy  competition?  Looking  into  the  facts  and  circum- 
stances surrounding  the  parties  at  the  time  the  contract  was 
entered  into,  we  find  that  Lanyon,  the  first  party,  possessed 
a  large  tract  of  land  containing  fire  clay  in  the  State  of  In- 
diana which  was  undeveloped  and  produced  no  adequate  in- 
come as  compared  with  its  capabilities.  He  had  the  money 
to  develop  it  and  make  it  productive,  but  was  without  expe- 
rience in  the  business  of  dealing  in  the  product  and  without 
means,  within  himself,  of  obtaining  a  market  for  the  same. 
Heber  and  Bonebrake  were  experienced  miners  of  fire  clay 
and  in  a  small  way  engaged  in  the  business,  which,  if  prop- 
erly extended,  would  make  Lanyon's  property  valuable. 
The  appellee  corporations  had  for  many  years  been  engaged 
in  selling  the  product  and  were  looking  for  opportunities  to 
increase  their  business.  Naturally  the  several  interests  of 
these  parties  drew  them  together  and  prompted  them  to 
make  the  contract  in  question.  It  was  of  mutual  benefit  and 
advantage  to  each  of  them.  Without  it  each  party  would 
labor  at  a  disadvantage  and 'fail  to  realize  the  full  limit  of 
his  or  its  resources  and  opportunities.  The  contract  seems 
just  and  reasonable  in  the  light  of  these  facts.  The  corpo- 
rations might  reasonably  refuse,  to  enter  into  the  contract  or 
purchase  the  forty  tons  of  fire  clay  daily  unless  they  could 
be  protected  against  the  selling  of  the  same  product  by  Lan- 
yon in  competition  with  them.  The  contract  was  to  run  for 
eight  years, — a  time  not  unreasonable  for  the  development 
of  the  business  entered  upon.  The  limitation  applied  to  only 
about  1 80  acres  of  land  in  a  territory  of  many  hundreds  of 
acres  underlaid  with  the  same  fire  clay  deposits.  The  con- 
tract in  no  way  sought  to  control  the  labor  or  experience 
of  all  or  any  considerable  number  of  experienced  fire  clay 
workers.  The  evidence  also  shows  that  large  deposits  of 
this  same  fire  clay  are  found  in  localities  outside  of  the  State 
of  Indiana, — i,  e,,  in  Illinois,  Ohio,  Pennsylvania,  and  per- 
haps other  States.    Considering  the  contract  as  a  whole,  in 
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the  light  of  the  facts  surrounding  the  parties,  we  are  of  the 
opinion  that  it  is  not  invalid ;  that  the  object  of  it  was  to 
foster  and  establish  a  legitimate  business,  and  although  to  a 
limited  extent  it  may  have  restrained  competition,  there  was 
not  such  a  limitation  or  restriction  as  should  defeat  its  va- 
lidity under  the  law. 

It  needs  little  argument  to  show  that  the  case  is  clearly 
distinguishable  from  that  of  Arnot  v.  Pittston  and  Elmira 
Coal  Co,  68  N.  Y.  558,  relied  upon  by  counsel  for  appellant 
and  said  by  them  to  be  absolutely  and  directly  in  point.  In 
that  case,  as  found  by  the  referee,  the  purpose  of  the  defend- 
ant in  making  the  contract  was  to  so  control  the  shipment 
and  supply  of  coal  for  the  Elmira  market  as  to  maintain  an 
unnaturally  high  price  of  coal  in  that  market  and  to  prevent 
competition  in  the  sale  of  coal  therein,  and  but  for  that  pur- 
pose the  defendant  would  not  have  entered  into  the  contract 
with  the  Butler  Colliery  Company.  In  this  case,  as  we  im- 
derstand  the  facts,  there  was  no  such  purpose  or  intention 
whatever.  That  case  is  distinguishable  from  this  in  other 
material  facts. 

The  next  substantial  ground  of  reversal  insisted  upon  is, 
that  the  bill  in  this  case  is,  in  fact,  one  for  the  specific  per- 
formance of  the  contract  set  up,  and  that  the  terms  of  that 
contract  are  such  that  they  cannot  be  specifically  enforced 
in  equity ;  also,  that  complainants  have  a  complete  and  ade- 
quate remedy  at  law.  The  bill,  on  its  face,  shows  that  the 
relief  sought  is  an  injunction  restraining  the  defendants 
from  mining  or  selling  any  of  the  fire  clay  in  violation  of 
the  foregoing  provisions  of  the  contract.  The  agreement  on 
the  part  of  Lanyon  not  to  operate  any  other  fire  clay  grind- 
ing plant  on  any  land  owned  or  controlled  by  him  in  the 
State  of  Indiana  or  to  sell  to  any  other  person  during  the 
time  of  the  contract  is  a  direct  negative  covenant,  and  while 
a  court  of  equity  might  not  compel  him  to  mine  and  sell  the 
product  to  complainants  in  conformity  with  his  agreement, 
yet  there  is  equitable  jurisdiction  to  prevent  him  from  sell- 
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ing  to  other  parties.  This  is  not  an  implied  negative  agree- 
ment, but  one  clearly  and  directly  expressed. 

In  the  early  case  of  Lumley  v.  Wagner,  i  DeG.,  McN.  & 
G.  604,  a  case  against  an  opera  singer,  the  lord  chancellor 
said:  "It  is  contended  that  the  plaintiff's  remedy,  if  any, 
is  at  law ;  but  it  is  no  objection  to  the  remedy  by  injunction 
that  the  plaintiff  may  have  a  legal  remedy.  *  ♦  ♦  When- 
ever this  court  has  not  proper  jurisdiction  to  enforce  specific 
performances  it  operates  to  bind  men's  consciences,  as  far 
as  they  can  be  bound,  to  a  true  and  literal  performance  of 
their  agreements,  and  it  will  not  suffer  them  to  depart  from 
their  contracts  at  their  pleasure,  leaving  the  party  with  whom 
they  contracted  to  the  mere  chance  of  the  damages  the  jury 
may  give.  *  *  *  It  is  true,  I  have  no  means  of  compelling 
her  to  sing;  but  she  has  no  cause  of  complaint  if  I  compel 
her  to  abstain  from  the  commission  of  an  act  which  she  has 
bound  herself  not  to  do.  The  jurisdiction  which  I  now  ex- 
ercise is  wholly  within  the  power  of  the  court." 

In  Singer  Sezving  Machine  Co.  v.  Union  Button-Hole 
and  Embroidery  Co.  1  Holmes,  253,  the  defendant  conjpany 
owned  certain  patent  machines  for  making  button-holes,  and 
a  factory  for  manufacturing  the  machines.  It  desired  a  mar- 
ket for  the  machines,  and  contracted  with  the  Singer  Sewing 
Machine  Company  constituting  it  sole  and  exclusive  agent 
for  the  sale  of  the  machines,  except  only  in  France  and  in  the 
city  of  Boston.  The  sewing  machine  company  was  to  sup- 
ply the  market  and  extend  the  same.  The  button-hole  com- 
pany was  to  furnish  the  sewing  machine  company  machines 
as  called  for,  to  the  full  capacity  of  its  factory,  at  a  certain 
price,  to  be  paid  monthly.  The  sewing  machine  company 
had  created  a  market  for  one  thousand  machines  when  the 
defendant  refused  to  deliver  any  more,  and  for  the  purpose 
of  avoiding  the  contract  conveyed  its  patent  to  its  co-defend- 
ant. Wood,  as  trustee.  Wood  had  knowledge  of  the  sewing 
machine  company's  rights,  and  it  filed  a  bill  praying  a  decree 
for  the  specific  performance  of  the  contract  and  an  injunc- 
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tion  against  the  manufacture  and  sale  of  machines  except  in 
conformity  with  the  contract.  In  the  decision  of  the  case 
the  court  said:  "The  relief  asked  is  specific  performance 
and  injunction.  It  is  ably  argued  that  the  complainant  is 
not  entitled  to  a  specific  performance,  and  that  therefore  it 
cannot  have  an  injunction  which  is  merely  auxiliary.  *  *  * 
If  the  court  cannot  order  a  contract  for  the  making  of  button- 
hole machines  specifically  performed  by  reason  of  the  im- 
possibility of  superintending  the  details  of  such  a  business,  it 
does  not  follow  that  the  bill  may  not  be  retained  as  an  in- 
junction bill.  It  was  formerly  thought  that  an  injunction 
would  not  be  granted  to  restrain  the  breach  of  any  contract 
unless  the  contract  were  of  such  a  character  that  the  court 
could  fully  enforce  the  performance  of  it  on  both  sides.  Up- 
on this  ground  there  were  many  decisions  refusing  to  inter- 
fere with  contracts  for  personal  services,  however  flagrant 
might  be  the  breach  of  them.  *  *  *  But  all  these  cases  were 
overruled  by  one  of  the  ablest  chancellors  who  has  adorned 
the  woolsack,  in  Lumley  v.  Wagner.  *  *  *  It  is  now  firmly 
established  that  the  court  will  often  interfere  by  an  injunc- 
tion when  it  cannot  decree  a  performance."  The  prayer  for 
performance  was  refused  but  the  injunction  ordered.  (See, 
also,  Consolidated  Coal  Co.  v.  Schtnisseur,  135  111.  371.) 
Numerous  decisions  from  other  States  might  be  cited  to  the 
same  effect. 

The  right  to  an  injunction  for  the  enforcement  of  nega- 
tive covenants  in  contracts  is  independent  of  the  question  as 
to  whether  an  action  at  law  will  lie  or  not.  (Diamond  Match 
Co.  V.  Roeber,  106  N.  Y.  473.)  There  the  negative  cove- 
nant was  that  the  defendant  would  not  engage  in  business 
in  competition,  and  having  violated  the  agreement  the  bill 
was  filed  to  enjoin  him.  The  court,  in  sustaining  the  in- 
junction, said :  "In  respect  to  the  general  question  raised, 
we  are  of  the  opinion  that  the  equitable  jurisdiction  of  the 
courts  to  enforce  the  covenant  by  injunction  was  not  ex- 
cluded by  the  fact  of  the  defendant,  by  contract,  having 
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executed  a  bond  for  its  performance  with  a  stipulation  for 
liquidated  damages.  It  is,  of  course,  competent  for  parties 
to  a  covenant  to  agree  that  a  fixed  sum  shall  be  paid  in  case 
of  the  breach,  and  that  this  shall  be  the  exclusive  remedy. 
The  intention  in  that  case  manifestly  is  that  the  payment  of 
a  penalty  would  be  the  price  of  the  non-performance  and  be 
accepted  by  the  covenantee  in  lieu  of  performance.  {Phos- 
nix  Ins,  Co.  v.  Continental  Ins,  Co.  87  N.  Y.  400.)  But  the 
taking  of  a  bond  in  connection  with  the  covenant  does  not 
exclude  the  jurisdiction  of  equity  in  a  case  otherwise  cogni- 
zable, and  the  fact  that  the  damages  are  liquidated  does  not 
change  the  rule."  In  Roeper  v.  Upton,  125  Mass.  258^  the 
court  says :  "Penalty  is  a  mere  security  for  a  performance 
of  a  contract,  and  not  the  price  for  doing  that  which  the  man 
has  expressly  agreed  not  to  do.  A  court  of  etjuity  fastens 
upon  the  real  contract  and  compels  the  execution  of  the  very 
thing  covenanted  to  be  done." 

Nor  do  we  understand  that  the  remedy  by  injunction  to 
prevent  the  violation  of  negative  covenants  depends  upon 
the  subject  matter  of  the  contract,  but  it  may  relate  to  any 
equitable  interest  in  or  charge  upon  property.  See  Wil- 
loughby  V.  Laurence,  116  111.  11 ;  National  Bank  Note  Co. 
V.  Hamilton  Bank  Note  Co.  83  Hun,  593. 

It  is  also  insisted  that  the  granting  of  an  injunction  will 
greatly  injure  the  business  of  appellant  the  Southern  Fire 
Brick  and  Clay  Company.  The  evidence  shows  that  after 
the  making  of  the  contract  Lanyon  began  the  erection  of  a 
plant  according  to  his  agreement,  which  he  failed  to  com- 
plete. The  contract  was  placed  upon  record,  and  shortly 
afterwards  Lanyon  sold  a  portion  of  the  land  to  the  South- 
em  Fire  Brick  and  Clay  Company.  At  the  time  of  the  pur- 
chase it  had  full  knowledge  of  the  contract  and  of  the  rights 
of  all  the  parties,  including  appellees.  After  its  purchase  it 
was  warned  by  appellees  that  if  it  proceeded  to  erect  a  plant 
on  the  lands  purchased,  appellees  would  endeavor  to  protect 
their  rights  in  the  courts,  notwithstanding  which  it  pro- 
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ceeded  to  erect  the  plant  and  place  the  product  upon  the 
market.  Lanyon  afterwards  erected  a  plant  at  another  place 
than  the  one  specified  in  the  contract  and  offered  to  furnish 
clay  from  it  as  he  had  agreed  to  do.  No  justifiable  reason 
is  offered  for  this  breach  of  faith  upon  his  part,  and  the  ap- 
pellant corporation  is  in  no  condition  to  claim  that  it  was 
innocently  injured  by  reason  of  the  injunction.  If  its  busi- 
ness has  been  or  will  be  injured  it  can  blame  no  one  but 
itself. 

It  is  next  claimed  by  appellants  that  the  bill  was  properly 
dismissed  because  the  appellees  had  an  adequate  remedy  at 
law.  But  this  contention  is  not  sustained  by  the  proof.  The 
evidence  shows  that  the  Southern  Fire  Brick  and  Clay  Com- 
pany was  not  a  party  to  the  original  contract  and  was  not 
bound  by  it.  •  Appellees  could  not  maintain  an  action  at  law 
against  it  for  damages  sustained.  It  was  one  of  the  of- 
fenders, if  not  the  chief  offender,  and  was  threatening  to 
put  the  product  of  its  mine  on  the  open  market  in  competi- 
tion with  appellees.  If  no  relief  could  be  obtained  at  law 
by  way  of  damages  the  injury  could  not  be  prevented  with- 
out recourse  to  equity  by  injunction,  upon  the  theory  that 
the  appellant  corporation  had  full  knowledge  of  the  terms 
of  the  contract  before  it  purchased  the  land.  As  to  Lanyon, 
the  bill  alleges  that  by  the  violation  of  the  terms  of  the  con- 
tract appellees  have  sustained  and  will  sustain  irreparable 
injury.  The  record  is  full  of  evidence  as  to  the  financial 
irresponsibility  of  Lanyon.  He  claims  himself  that  he  failed 
to  carry  out  his  part  of  the  contract  because  of  his  financial 
inability  to  do  so.  If  this  was  true,  he  certainly  was  in  no 
condition  to  respond  in  damages  to  appellees  in  an  action  at 
law,  and  hence  they  were  entitled  to  equitable  relief  against 
him  to  prevent  his  doing  that  which  he  had  solemnly  cove- 
nanted not  to  do. 

We  find  no  reversible  error,  and  the  judgment  of  the 
Appellate  Court  will  be  affirmed.       ^^^,„,„^  ^^„„,^. 
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Henry  L.  Turner 

V. 

The  Osgood  Art  Cowrtype  Company. 
Opinion  filed  October  2j,  ipod — Rehearing  denied  Dec.  xi,  ipo6. 

1.  Evidence — evidence  of  a  usage  is  not  admissible  to  contra- 
dict or  vary  contract.  Evidence  of  a  usage  may  be  admissible  to 
add  to  or  explain  the  terms  of  a  written  contract  but  not  to  vary 
or  contradict  such  terms,  either  expressly  or  by  implication. 

2.  Same — when  admitting  evidence  of  usage  is  not  prejudicial. 
In  an  action  on  the  guaranty  of  a  written  contract  providing  for 
the  delivery  of  certain  specified  pictures  then  in  course  of  comple- 
tion as  represented  by  proofs  already  delivered,  admitting  evidence 
of  a  usage  in  the  colortype  trade  not  to  "rough"  pictures  unless 
"roughing"  is  expressly  contracted  for  is  not  prejudicial  error, 
where  the  evidence  shows  the  proofs  delivered  were  not  roughed, 
but  that  after  the  contract  was  made  an  estimate  was  furnished  for 
"roughing"  at  an  additional  price. 

3.  CoNTRACTS—w/i^n  construction  of  contract  is  for  the  jury. 
Where  the  construction  of  a  written  contract  depends  not  only  upon 
the  meaning  of  the  words  employed  but  also  upon  extrinsic  facts 
or  the  construction  which  the  parties  themselves  have  placed  upon 
it,  which  is  to  be  proved  as  any  other  fact,  if  the  facts  so  proven 
are  controverted  then  the  whole  question  as  to  what  the  contract 
was  should  be  submitted  to  the  jury  under  proper  instructions. 

4.  Same — when  court  does  not  err  in  instructing  jury  as  to  the 
meaning  of  contract.  Where  a  written  contract  for  the  delivery  of 
pictures  expressly  provides  that  the  first  ten  thousand  of  each  sub- 
ject shall  have  backgrounds  in  two  colors  and  subsequent  runs  of 
ten  thousand  should  have  backgrounds  in  four  colors,  it  is  not 
error  for  the  court  to  instruct  the  jury,  in  an  action  to  recover  for 
the  first  ten  thousand  of  each  subject,  that  the  purchaser  was  not 
warranted  in  refusing  to  accept  them  because  the  background  was 
not  in  four  colors. 

5.  Same — party  alleging  performance  of  a  contract  must  prove 
strict  performance.  Except  in  the  case  of  building  contracts,  where 
a  substantial  performance  is  sufficient,  a  party  suing  at  law  on  a 
written  contract  and  alleging  performance  of  it  can  only  recover  by 
proving  performance  in  strict  accordance  with  the  terms ;  but  it  is 
not  prejudicial  error,  in  such  a  case,  to  give  an  instruction  permit- 
ting a  recovery  for  substantial  performance,  if  the  evidence  shows 
the  contract  was  literally  performed. 
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Appeal  from  the  Branch  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Arthur  H.  Frost,  Judge, 
presiding. 

Menz  I.  RosENBAUM,  and  Louis  M.  Cahn,  (George 
M.  HoFFHEiMER,  of  counsel,)  for  appellant. 

Lackner,  Butz  &  M11.1.ER,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  appellant,  Henry  L.  Turner,  a  banker  doing  busi- 
ness under  the  name  of  Henry  L.  Turner  &  Co.,  guaranteed 
the  performance  by  the  American  Soligraph  Company  of  a 
contract  by  which  that  company  agreed  to  deliver  to  appellee 
two  notes  of  the  American  Consumers  Alliance,  Inc.,  for 
$1741.50  each,  in  payment  for  160,000  pictures,  consisting 
of  10,000  of  each  of  sixteen  different  subjects.  One  note 
was  delivered  when  the  contract  was  executed  and  was  paid 
at  maturity.  Pictures  were  delivered  by  the  appellee  to  the 
American  Soligraph  Company  which  it  refused  to  accept  as 
a  performance  of  the  appellee's  contract  for  three  reasons: 
First,  that  there  were  but  two  colors  in  the  borders  when 
there  should  have  been  four ;  second,  that  the  pictures  were 
not  roughed ;  and  third,  that  there  were  specks  in  the  bor- 
ders. The  second  note  was  to  be  delivered  when  the  pictures 
were  received,  and  not  having  been  delivered,  the  appellee 
brought  this  suit  against  appellant  in  the  superior  court  of 
Cook  county  and  recovered  judgment  upon  his  guaranty  for 
$2076.76.  The  Branch  Appellate  Court  for  the  First  Dis- 
trict affirmed  the  judgment,  and  appellant  appealed  from 
the  judgment  of  the  Appellate  Court. 

We  cannot  say  that  the  record  is  free  from  error,  but  we 
are  of  the  opinion  that  such  errors  as  occurred  should  not 
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work  a  reversal  of  the  judgment  for  the  reason  that  no  other 
conclusion  could  have  been  reached  by  the  jury.  The  con- 
tract and  guaranty  were  as  follows : 

"Chicago,  Sept.  7,  ipoo. 
"Osgood  Art  Colortype  Co.,  City: 

^'Gentlemen — Regarding  the  matter  of  the  pictures  now  in  the 
course  of  completion  by  your  conipany,  we  propose  the  following 
and  offer  for  your  acceptance:  That  on  the  acceptance  of  this 
agreement  we  will  deliver  to  you  a  note  signed  by  the  American 
Consumers  Alliance,  Inc.,  and  endorsed  by  Henry  L.  Turner  &  Co., 
amounting  to  $1741.50.  In  consideration  of  which  you  agree  to  de- 
liver to  us  ten  thousand  (10,000)  each  of  the  pictures  (16)  sixteen 
subjects,  as  represented  by  the  proofs  now  in  our  possession,  at  the 
earliest  possible  time  and  not  later  than  October  15,  and  on  the 
delivery  of  the  pictures  to  us  we  will  give  you  another  note  signed 
by  the  American  Consumers  Alliance,  Inc.,  and  endorsed  by  Henry 
L.  Turner  &  Co.,  for  the  amount  of  $1741.50.  The  two  obligations 
to  pay  the  account  in  full  and  both  to  mature  January  i,  1901. 

"In  consideration  of  the  several  agreements  above,  it  is  fully 
understood  that  some  changes  are  to  be  made  on  these  plates,  ac- 
cording to  the  statement  that  was  made  by  Mr.  Behrens  that  the 
plates  could  be  altered. 

"Trusting  you  will  find  this  satisfactory  and  we  may  have  your 
acceptance  at  once,  we  are 

Very  truly, 

American  Soligraph  Company, 
By  J.  A.  Stevens. 

"We  guarantee  the  execution  of  this  contract  by  the  American 
Soligraph  Conipany.  ^^^^^  ^  ^^^^^^  ^  ^^ 

Accepted:     Osgood  Art  Colortype  Co., 
Frederick  I.  Osgood,  Pres.y 
C.  J.  Whipple." 

The  contract  related  to  pictures  then  in  the  course  of 
completion  and  provided  for  changes  in  the  plates,  and  the 
history  of  the  transaction  is  as  follows :  The  defendant  and 
J.  A.  Stevens  had  contemplated  establishing  in  Chicago  the 
business  of  producing  and  selling  art  specialties  and  adver- 
tising novelties,  and  on  February  20,  1900,  they  entered  into 
an  agreement  by  which  defendant  was  to  furnish  sums  of 
money  as  requested  by  Stevens,  to  the  amount  of  $600,  in 
laying  the  foundation  and  preparing  the  way  for  that  busi- 
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ness.  A  corporation  named  American  Soligraph  Company 
was  to  be  organized  and  defendant  was  to  receive  sixty  per 
cent  of  the  capital  stock,  and  the  money  advanced  by  him 
was  to  be  refunded  before  any  dividends  were  paid.  In  pur- 
suance of  that  agreement  propositions  to  furnish  reproduc- 
tions of  oil  paintings  furnished  by  him  were  made  to  him  by 
plaintiff.  One  proposition,  which  was  not  accepted,  was  dated 
April  12,  1900,  offering  to  furnish  reproductions  of  sixteen 
different  oil  paintings  and  to  print  10,000  copies  of  each  sub- 
ject, with  paper  stock  of  a  certain  weight  and  backgrounds 
of  four  different  colors,  and  10,000  copies  of  reproductions 
of  sixteen  other  subjects  of  a  different  size,  for  specified 
prices.  The  next  day,  April  13,  upon  request  of  defendant 
for  a  new  estimate,  a  different  proposition  was  submitted,  by 
which  plaintiff  proposed  to  furnish  10,000  each  of  eight 
subjects  of  the  larger  size  and  10,000  each  of  eight  subjects 
of  the  smaller  size  with  two  backgrounds,  and  an  additional 
10,000  of  each  subject  with  four  different  backgrounds. 
That  proposition  was  accepted  by  the  defendant  as  to  the 
first  10,000  of  each  subject,  with  the  privilege  of  increasing 
the  order  to  20,000  on  each  sheet  before  the  run  was  fin- 
ished. In  May,  1900,  plaintiff  made  plates  for  the  pictures 
from  paintings  furnished  by  the  defendant  and  made  two  or 
three  proofs  of  each,  which  were  submitted  to  Stevens,  the 
agent  of  the  defendant.  Stevens  returned  one  set  of  the 
proofs  to  plaintiff  endorsed  "O.  K.  for  colortype  and  bor- 
der," and  the  other  proofs  were  retained.  The  proofs  were 
not  roughed,  and  Stevens  said  they  were  good  and  he  had 
submitted  them  to  the  defendant.  What  is  called  "roughing" 
is  a  separate  process  after  the  printing  of  a  picture,  which 
gives  to  it  somewhat  the  effect  of  an  oil  painting,  increases 
its  durability  and  improves  its  appearance.  The  proposition 
of  April  13  required  the  plaintiff  to  furnish  200  prints  from 
each  plate  by  June  i,  which  were  to  be  used  as  samples  by 
canvassing  agents  employed  to  take  orders  for  calendars  in 
which  the  pictures  were  to  be  used.    Under  the  agreement 
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200  prints  from  each  plate  were  delivered  to  Stevens  and 
were  not  roughed.  He  returned  them  soon  after  with  a  re- 
quest that  they  should  be  roughed,  that  he  might  see  how 
they  would  look  after  they  were  put  through  that  process. 
Plaintiff  roughed  the  pictures  and  returned  them  to  Stevens, 
who  requested  plaintiff  to  give  him  a  price  for  roughing  the 
whole  160,000  under  the  contract.  Plaintiff  offered  to  do 
that  work  for  $4  per  thousand,  and  Stevens  declined  the 
offer,  saying  that  he  could  have  the  work  done  elsewhere  for 
$3  per  thousand.  The  process  of  roughing  consists  of  pass- 
ing a  picture  between  a  roller  and  a  cylinder  with  a  rough 
surface,  which  slightly  roughens  the  surface  of  the  paper. 
The  proposition  of  April  13  referred  to  the  one  of  April  12, 
and  stated  that  other  conditions  should  remain  as  stated  in 
the  former  estimate.  The  organization  of  the  Soligraph 
Company  was  completed  June  28,  1900,  and  the  business 
was  then  turned  over  to  that  corporation,  with  Stevens  in 
charge  as  manager.  Pictures  were  in  the  course  of  comple- 
tion under  the  contract  of  April  13  when  the  contract  of 
September  7  between  the  plaintiff  and  the  Soligraph  Com- 
pany, which  had  taken  the  place  of  defendant,  was  entered 
into,  and  the  defendant  assumed  the  obligation  of  guarantor. 
During  the  trial  the  court  admitted  evidence  to  prove 
the  existence  of  a  usage  in  the  colortype  trade  not  to  rough 
pictures  unless  roughing  has  been  expressly  contracted  for, 
and  it  is  contended  that  the  court  erred  in  overruling  objec- 
tions to  such  evidence.  Both  parties  relied  upon  an  express 
agreement  for  the  delivery  of  certain  specified  pictures  then 
in  the  course  of  completion  and  as  represented  by  proofs  in 
the  possession  of  the  Soligraph  Company,  with  the  excep- 
tion of  some  changes  to  be  made  on  the  plates,  which  were 
made  as  agreed.  The  only  question  between  the  parties  was 
the  identification  of  the  proofs  and  the  pictures  in  the  course 
of  completion  referred  to  in  the  contract.  The  plaintiff  con- 
tended that  the  language  referred  to  the  proofs  furnished  to 
Stevens  and  approved  by  him,  while  defendant  insisted  that 
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it  referred  to  the  roughed  pictures  which  had  been  returned 
by  Stevens  and  roughed  by  plaintiff.  There  was  evidence 
that  the  parties  themselves  had  put  a  construction  upon  the 
contract,  but  the  agreement  was  for  the  delivery  of  certain 
specified  pictures,  and  evidence  of  a  usage  in  the  colortype 
trade  was  not  admissible  to  vary  or  control  that  agreement. 
It  was  not  a  case  where  it  can  be  said  that  the  parties  were 
supposed  to  have  contracted  in  reference  to  a  usage  or  custom 
of  the  colortype  trade,  and  while  evidence  of  usage  may  be 
admissible  to  add  to  or  explain  the  terms  of  a  written  instru- 
ment it  is  never  admissible  to  vary  or  contradict  such  terms, 
either  expressly  or  by  implication.  (Gilbert  S'  Co.  v.  Mc- 
Ginnis,  1 14  111.  28 ;  Leavitt  v.  Kennicott,  157  id.  235 ;  West- 
ern Union  Cold  Storage  Co.  v.  Produce  Co.  197  id.  457.) 
The  evidence,  however,  is  undisputed  that  the  proofs  deliv- 
ered were  not  roughed ;  that  the  pictures  delivered  to  be  used 
as  samples  by  canvassing  agents  were  returned  by  Stevens 
with  a  request  to  rough  them ;  that  he  negotiated  with  the 
plaintiff  to  have  all  the  pictures  put  through  that  process, 
and  when  a  price  of  $4  a  thousand  was  given  him  he  de- 
clined because  he  could  get  the  work  done  cheaper  elsewhere. 
The  contract  referred  to  proofs  in  the  possession  of  the  Soli- 
graph  Company  which  were  not  roughed,  and  the  evidence 
would  not  have  justified  the  jury  in  finding  that  the  finished 
pictures  were  to  have  been  like  those  which  were  returned, 
in  view  of  the  undisputed  evidence  that  Stevens  obtained  an 
estimate  for  roughing  the  whole  at  an  additional  price.  The 
evidence  of  usage  was  therefore  not  prejudicial  to  the  rights 
of  the  defendant. 

The  court  instructed  the  jury  that  the  Soligraph  Com- 
pany was  not  warranted  in  refusing  to  accept  the  pictures 
because  of  the  fact  that  the  backgrounds  were  in  two  colors 
instead  of  four,  and  it  is  contended  that  the  court  thereby 
invaded  the  province  of  the  jury.  A  large  amount  of  oral 
evidence  was  introduced  upon  the  trial  for  the  purpose  of 
identifying  the  subject  matter  of  the  contract  and  showmg 
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the  construction  put  upon  it  by  the  parties.  The  meaning 
of  a  written  contract  is  ordinarily  a  question  of  law  for 
the  court  and  not  one  of  fact  for  the  jury,  but  if  the  con- 
struction depends  not  only  upon  the  meaning  of  the  words 
employed  but  upon  extrinsic  facts  and  circumstances,  or 
upon  the  construction  which  the  parties  themselves  have 
placed  upon  the  contract,  which  is  to  be  proved  like  any 
other  fact,  if  such  facts  are  controverted  the  inference  to  be 
drawn  is  for  the  jury,  and  in  such  a  case  the  whole  question 
as  to  what  the  contract  was  should  be  submitted  to  the  jury 
under  proper  instructions,  (i  Thompson  on  Trials,  sec. 
1083 ;  23  Am.  &  Eng.  Ency.  of  Law, — 26.  ed. — 555 ;  9  Cyc. 
591.)  That  is  the  rule  where  the  facts  are  in  dispute,  but  if 
the  facts  are  not  controverted  it  is  not  error  for  the  court  to 
assume  the  existence  of  such  facts  and  construe  the  contract 
accordingly.  In  such  a  case  the  meaning  of  the  contract  may 
be  determined  by  the  court.  (Beach  on  Contracts,  sec.  745 ; 
Cyc.  supra,)  In  this  case  the  court  did  not  construe  the  con- 
tract except  as  to  one  question  which  was  covered  by  the 
written  contract,  and  that  question  was  not  and  could  not  be 
affected  by  oral  testimony.  The  contract  of  April  13,  under 
which  the  pictures  were  in  the  course  of  completion,  ex- 
pressly provided  that  the  backgrounds  should  be  in  two  col- 
ors for  the  first  10,000  of  each  subject,  and  that  subsequent 
runs  of  10,000  of  each  subject  should  have  four  different 
backgrounds.  That  proposition  was  accepted  for  10,000  of 
each  subject  with  the  privilege  of  increasing  to  20,000  each, 
and  when  the  contract  of  September  7  was  entered  into  re- 
lating to  the  same  pictures  it  was  only  for  10,000  of  each 
subject.  The  court  did  not  err  in  instructing  the  jury  as 
to  that  feature  of  the  written  contract,  which  could  not  be 
varied  by  oral  testimony. 

The  declaration  consisted  of  the  common  counts  and 
four  additional  counts.  The  first  and  second  additional 
counts  charged  the  defendant  as  purchaser  of  the  pictures, 
and  the  third  and  fourth  charged  him  as  guarantor  of  the 
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American  Soligraph  Company.  On  the  trial  plaintiff  at  first 
claimed  the  right  to  recover  both  upon  the  guaranty  and  the 
original  contract,  and  evidence  was  offered  tending  to  prove 
both  causes  of  action,  but  after  closing  its  case  counsel  for 
plaintiff  stated  that  it  did  not  seek  to  recover  from  the  de- 
fendant on  the  ground  that  the  corporation  was  not  properly 
organized  and  that  it  was  relying  only  upon  the  contract  of 
guaranty.  All  evidence  except  that  relating  to  the  guaranty 
was  withdrawn,  and  this  occurred  in  the  absence  of  the  jury. 
The  defendant  asked  the  court  to  give  four  instructions  in- 
forming the  jury  that  the  plaintiff  could  not  recover  on  the 
common  counts  nor  on  the  first  or  second  additional  count, 
which  charged  that  the  plaintiff  sold  the  pictures  to  the  de- 
fendant, or  contracted  with  the  defendant  for  the  manufac- 
ture or  delivery  of  them,  and  delivered  the  pictures,  and  the 
defendant  thereby  became  indebted  to  plaintiff.  The  court 
refused  to  give  the  instruction.  The  counts  were  not  faulty 
but  all  evidence  tending  to  sustain  them  was  withdrawn,  and 
it  would  have  been  proper  for  the  court  to  have  given  the  in- 
structions. There  was  no  instruction,  however,  which  au- 
thorized the  plaintiff  to  recover  from  defendant  as  purchaser 
of  the  pictures  or  having  contracted  for  them.  The  instruc- 
tions related  only  to  his  liability  as  a  guarantor.  The  third 
and  fourth  additional  counts  stated  a  cause  of  action  and  the 
evidence  and  instructions  were  applicable  to  them,  and  we 
do  not  think  any  prejudice  to  the  defendant  resulted  from 
the  refusal  and  do  not  regard  it  as  ground  for  the  reversal 
of  the  judgment.  Chicago,  Wilmington  and  Vermilion  Coal 
Co.  V.  Moran,  210  111.  9. 

The  next  complaint  is  that  the  court  refused  to  give  four 
instructions  asked  by  defendant,  all  of  which  were  framed 
upon  the  theory  that  the  contract  was  for  the  delivery  of 
pictures  represented  by  samples  of  goods  to-be  delivered  or 
samples  submitted,  and  counsel  say  they  were  intended  to 
present  to  the  jury  the  question  whether  the  3200  pictures 
which  had  been  roughed  were  samples  of  the  pictures  to  be 
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delivered.  The  agreement  was  to  make  and  deliver  pictures 
then  in  the  course  of  completion  and  represented  by  the 
proofs  in  the  possession  of  the  defendant,  and  there  was 
nothing  which  could  be  called  a  sale  of  pictures  by  sample, 
as  understood  in  the  law.  The  3200  pictures  delivered  were 
to  be  used  by  canvassing  agents  as  samples  of  what  they 
would  deliver,  but  Stevens  had  said  that  he  would  have  the 
pictures  roughed  elsewhere  if  he  wanted  it  done,  and  the 
3200  were  in  no  sense  samples  of  what  plaintiff  was  to  de- 
liver. The  court  did  not  err  m  refusing  to  give  those  in- 
structions. 

It  is  insisted  that  the  court  erred  in  giving  instructions  at 
the  request  of  plaintiff  authorizing  a  recovery  if  the  pictures 
were  made  substantially  in  accordance  with  the  terms  of  the 
contract.  The  rule  of  the  common  law  is,  that  a  party  suing 
upon  a  contract  and  alleging  performance  of  it  can  only  re- 
cover by  proving  performance  in  strict  accordance  with  its 
terms.  (9  Cyc.  601.)  The  equitable  rule  allowing  a  recov- 
ery where  there  has  been  a  substantial  compliance  with  the 
contract,  with  a  deduction  for  slight  departures  and  uninten- 
tional deviations,  has  been  applied  to  building  contracts  for " 
reasons  peculiar  to  that  class  of  contracts,  {Keeler  v.  HerVy 
157  111.  57;  Shepard  v.  Mills,  173  id.  223;)  but  it  does  not 
appear  to  have  been  extended  to  contracts  like  this  and  where 
the  pictures  were  refused.  In  this  case  the  pictures  were 
made  in  accordance  with  the  contract  as  we  interpret  it. 
The  borders  were  from  two  to  four  and  one-half  inches  wide, 
and  the  specks  alleged  to  exist  in  the  borders  were  such  as 
would  not  be  seen  without  close  inspection,  and  were  not 
due  to  defects  in  the  plates  or  printing  but  were  caused  by 
occasional  dust  particles  in  the  air.  The  evidence  that  such 
specks  cannot  be  avoided  was  uncontroverted,  and  it  appears 
that  the  contract  was  not  only  substantially  but  literally 
complied  with  by  the  plaintiff. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  afHrmed. 
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The  United  States  Wind  Engine  and  Pump  Company 

V. 

James  J.  Butcher. 
Opinion  Med  October  ^j,  ipo6 — Rehearing  denied  Dec.  15,  ipo6, 

1.  Evidence — zvhat  admissible  as  an  explanation  of  plaintiff's 
act.  Upon  the  question  whether  the  plaintiff  used  ordinary  care 
in  putting  his  hand  under  the  blade  of  a  slat-cutting  machine  in  a 
wind-mill  factory  to  remove  slats  or  slivers  instead  of  going  back 
of  the  machine  to  remove  them,  it  is  not  error  to  admit  testimony 
that  there  were  certain  posts  back  of  the  machine  which  made  it 
difficult  to  remove  the  slats  from  behind,  even  though  such  testi- 
mony would  not  be  admissible  as  tending  to  establish  the  cause  of 
action. 

2.  Negligence — what  is  not  necessarily  contributory  negUgence. 
The  facts  that  it  was  not  necessary  for  the  plaintiff  to  put  his  hand 
under  the  cutter-blade  to  remove  scraps  from  the  machine  with 
which  he  was  working,  and  that  there  were  other  safe  methods  of 
removing  them,  does  not  necessarily  constitute  contributory  negli- 
gence barring  a  right  of  recovery,  where  the  cutter-blade  would  not 
have  dropped  and  inflicted  the  injury  had  the  machine  been  in  per- 
fect order. 

3.  Same — when  failure  to  provide  guard  for  cutter-blade  is  not 
ground  for  recovery.  Failure  of  the  master  to  provide  a  guard  for 
the  cutter-blade  of  a  slat-cutting  machine  to  prevent  his  employee 
from  voluntarily  putting  his  hand  under  the  blade  is  not  ground  for 
recovery,  where  the  servant  had  worked  with  the  machine  and  was 
familiar  with  its  construction,  thereby  assuming  the  risk  due  to  the 
absence  of  such  guard. 

4.  Trial — when  question  of  defect  in  machine  should  go  to  jury. 
Where  the  determination  of  the  questions  whether  the  machine  with 
which  plaintiff  was  working  was  defective,  and  whether  the  defend- 
ant knew  or  ought  to  have  known  of  the  defect,  depends  upon  the 
credibility  of  the  witnesses  and  the  weighing  of  the  evidence  to  de- 
termine the  preponderance,  it  is  proper  to  submit  those  questions  to 
the  jury. 

Appeai,  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Kane  county;  the  Hon.  Ch arises  A.  Bishop,  Judge,  pre- 
siding. 
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John  M.  Raymond,  and  John  K.  NewhalLt,  for  ap- 
pellant. 

Frank  W.  Joslyn,  and  Waite  Joslyn,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Appellant  is  a  manufacturer  of  wind-mills  at  Batavia.  It 
had  a  shearing  machine  for  cutting  sheet  metal  to  make  sails 
or  paddles  for  the  wind-mills.  The  machine  was  about  seven 
feet  long  and  three  feet  wide.  The  bed  was  twenty  inches 
above  the  floor.  The  height  of  the  cutter-blade  above  the 
bed  was  about  twelve  inches,  and  there  was  gearing  above 
which  made  the  distance  from  the  top  of  the  gearing  to  the 
floor  about  four  or  four  and  one-half  feet.  The  machine  was 
operated  by  steam  power,  and  the  cutter-blade  had  an  up 
and  down  stroke  of  about  two  and  on-half  inches.  This 
blade  was  hung  on  a  revolving  shaft  held  by  a  clutch,  and  it 
would  not  move  unless  the  clutch  was  released.  Sheet  metal 
was  placed  on  the  bed  under  the  blade,  back  of  which  were 
gauges  to  be  adjusted  to  cut  the  desired  shape.  Back  of  the 
blade  there  was  a  lattice-work  rack  for  holding  the  material 
after  it  was  cut.  In  front  of  the  bottom  of  the  machine  there 
was  a  treadle  upon  which  the  operator  placed  his  foot,  and 
pressure  on  the  treadle  released  the  clutch  so  that  the  blade 
would  descend  and  cut  the  sheet  of  metal.  The  clutch  was 
held  by  a  spring,  and  when  the  pressure  was  removed  from 
the  treadle  the  spring  would  throw  the  clutch  back  again 
and  the  machine  would  be  stopped.  If  the  machine  was  in 
order  the  cutter  would  not  work  without*  the  pressure  on  the 
treadle  which  released  the  clutch.  The  custom  was  to  cut 
fifteen  or  twenty  sheets  of  metal  and  then  remove  the  pieces 
which  had  been  cut,  from  the  rack  back  of  the  blade.  On 
June  25,  1903,  appellee  had  been  working  for  appellant  for 
eight  or  nine  years  but  had  not  worked  with  this  machine 
for  nearly  a  year.    He  worked  with  it  part  of  the  previous 
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day  and  went  to  work  again  on  the  morning  of  said  day.  It 
operated  perfectly  until  about  twenty  minutes  before  twelve 
o'clock.  He  would  put  his  foot  on  the  treadle  and  the  cutter- 
blade  would  come  down  and  cut  the  metal  and  go  up  again 
when  he  would  remove  his  foot,  and  that  operation  was  re- 
peated continuously.  The  clutch  did  not  slip  and  the  blade 
did  not  descend  unless. he  put  his  foot  on  the  treadle.  At 
about  twenty  minutes  before  twelve  he  was  standing  in  front 
of  the  machine  and  put  his  hand  under  the  blade  either  to 
take  out  metal  which  had  been  cut,  or  waste,  when  the  knife 
descended  and  cut  off  three  of  his  fingers.  He  brought  this 
suit  against  appellant  in  the  circuit  court  of  Kane  county, 
and  his  declaration  contained  two  counts.  In  the  first  he 
charged  appellant  with  failing  and  neglecting  to  furnish  him 
with  safe  machinery  and  appliances  properly  guarded  for 
his  safety,  and  in  the  second  he  charged  negligence  in  failing 
to  keep  the  machine  in  good  and  safe  repair  and  condition 
and  protected  by  guards  and  appliances  to  prevent  injury. 
Appellant  pleaded  the  general  issue,  and  upon  a  trial  there 
was  a  verdict  for  appellee  for  $2500,  upon  which  judgment 
was  entered.  The  judgment  has  been  affirmed  by  the  Ap- 
pellate Court  for  the  Second  District. 

Two  questions  within  the  jurisdiction  of  this  court  are 
to  be  determined :  First,  whether  the  circuit  court  erred  in 
admitting  evidence  of  the  location  of  certain  posts  back  of 
the  machine ;  and  second,  whether  the  court  erred  in  refus- 
ing to  direct  a  verdict  of  not  guilty. 

It  was  not  necessary  for  the  appellee  to  put  his  hand  un- 
der the  blade  to  remove  the  sails  or  slats  which  had  been  cut, 
or  slivers.  They  could  be  removed  by  going  behind  the  ma- 
chine, or  by  pushing  them  out  at  the  side  with  a  stick  or 
other  instrument,  or  pulling  them  out  there.  Appellee  testi- 
fied that  he  had  used  a  stick  or  file  at  times  to  push  the  slats 
or  slivers  out,  and  that  the  usual  and  ordinary  way  of  taking 
out  the  slats  after  they  were  cut  was  to  go  behind  the  ma- 
chine.   His  excuse  for  putting  his  hand  under  the  blade  was 
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that  it  would  have  been  more  difRcult  to  remove  the  slats  by 
some  other  method ;  that  it  would  take  more  time  and  harder 
work  to  push  them  out  or  take  them  out  at  the  side,  and  that 
there  was  but  little  space  behind  the  machine  on  account  of 
posts  which  were  set  there,  leaving  but  a  narrow  space  and 
rendering  that  method  difficult.  The  evidence  as  to  the  loca- 
tion of  the  posts  was  not  admissible  as  proof  of  negligence 
or  to  establish  a  cause  of  action  against  appellant,  both  for 
want  of  any  averment  concerning  them  in  the  declaration 
and  because  appellee  knew  all  about  their  location  and  as- 
sumed all  risks  occasioned  thereby.  The  posts  were  not  the 
cause  of  the  injury,  and  the  evidence  was  only  offered,  for 
whatever  it  might  amount  to,  as  an  excuse  for  not  removing 
the  slats  in  a  different  manner.  It  was  a  question  whether 
appellee  was  exercising  ordinary  care  for  his  own  safety, 
and  the  court  did  not  err  in  admitting  the  testimony  as  an 
explanation  why  he  did  not  go  behind  the  machine  instead 
of  putting  his  hand  under  the  blade. 

The  appellant  asked  the  court  to  direct  a  verdict  of  not 
guilty,  and  the  court  refused  to  do  so.  There  was  no  evi- 
dence in  support  of  the  charge  of  negligence  in  failing  to 
provide  a  guard  or  protection  to  prevent  appellee  from  vol- 
tmtarily  putting  his  fingers  under  the  cutter-blade,  and  inas- 
much as  he  had  worked  with  the  machine  and  knew  all 
about  its  construction  he  assumed  all  risks,  if  there  were  any, 
arising  from  a  want  of  a  guard.  The  questions  before  the 
jury  were  whether  the  machine  was  out  of  order ;  whether 
appellant  had,  or  ought  to  have  had,  knowledge  that  such 
was  the  case,  and  whether  appellee  was  guilty  of  negligence 
in  putting  his  hand  under  the  cutter-blade.  He  had  no  direc- 
tions to  put  his  hand  under  the  blade  nor  to  remove  the  slats 
and  slivers  in  the  way  he  chose  to  use.  The  evidence  for  the 
appellant  was,  that  appellee  had  been  in  the  habit  of  putting 
his  hands  under  the  machine  to  take  out  slivers  and  waste 
and  was  warned  to  quit  doing  it  or  he  would  get  hurt,  but 
he  denied  that  he  had  been  so  warned.    There  was  no  evi- 
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dence  that  he  knew  there  was  anything  wrong  with  the  ma- 
chine, and,  indeed,  so  far  as  his  testimony  went,  it  tended  to 
prove  that  the  defect  or  unsafe  condition  of  the  machine 
arose  at  the  time  of  the  accident.  He  had  operated  it  a  part 
of  the  day  before  and  all  of  that  forenoon,  and  it  had  worked 
perfectly.  He  testified  that  he  did  not  have  his  foot  on  the 
treadle  and  yet  the  machine  kept  in  operation,  and  that  after 
the  accident  he  observed  that  the  spring  was  not  strong 
enough  to  throw  the  clutch  back  and  hold  it  in  place.  He 
had  a  witness  who  testified  that  he  came  to  the  witness  and 
showed  that  his  fingers  were  cut  off,  and  the  witness  saw 
that  the  machine  was  still  running  and  went  over  and  put 
his  foot  on  the  treadle  several  times  before  he  could  stop  it. 
There  was  evidence  for  appellant  that  on  the  day  of  the  acci- 
dent, and  after  it  occurred,  the  machine  was  tried  and  it  was 
found  to  be  in  good  order  and  the  treadle  and  clutch  per- 
formed their  duty  perfectly.  Whether  the  machine  was  out 
of  order  was  a  controverted  question  of  fact.  A  workman 
testifying  for  appellee  said  that  three  or  four  months  before 
the  accident  he  worked  on  the  machine  and  sometimes  the 
clutch  would  not  catch  and  hold,  and  his  supposition  was 
that  the  spring  which  threw  the  clutch  in  was  weak.  He 
said  that  he  noticed  when  working  on  the  machine,  from 
time  to  time,  that  it  refused  to  work  right,  but  he  knew 
enough  to  keep  his  hands  from  under  the  cutter,  and  when 
he  did  put  his  hands  there  he  put  in  a  piece  of  iron  so  that 
it  could  not  catch  him.  He  further  said  that  it  was  not  nec- 
essary to  put  the  hands  under  the  cutter,  and  for  that  reason 
he  did  no  pay  much  attention  to  the  imperfect  working  of 
the  machine.  The  appellant  did  not  have  any  actual  notice, 
before  the  injury,  of  any  defect  in  the  machine,  and  only 
received  such  notice  on  the  afternoon  of  the  day  of  the  acci- 
dent, but  the  testimony  of  the  witness  referred  to  tended  to 
prove  that  the  machine  had  been  out  of  order  for  some  time 
and  raised  the  question  whether  the  appellant  ought  to  have 
known  of  its  condition.     There  were  other  perfectly  safe 
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methcxis  of  removing  from  the  machine  materials  which  had 
been  cut.  One  was  to  go  behind  the  machine  and  another 
was  to  remove  it  from  the  side,  and  the  operator  could  reach 
over  the  top  of  the  machine  and  remove  it  in  that  way,  but 
it  is  also  true  that  the  knife  could  not  descend  and  inflict  any 
injury  if  everything  was  in  good  order.  While  it  was  un- 
necessary for  the  appellee  to  put  his  hand  under  the  cutter- 
blade,  it  could  not  come  down  and  injure  him  if  the  machine 
was  in  perfect  order.  The  evidence  for  appellant  by  several 
witnesses  was  that  the  machine  was  in  perfect  order,  and  on 
inspection  after  the  accident  proved  to  be  so ;  that  the  posts 
did  not  interfere  with  taking  out  the  slats  at  the  side  of  the 
machine  or  over  the  top ;  that  they  did  not  prevent  taking 
them  out  at  the  back,  and  that  appellee  had  been  warned  not 
to  put  his  hands  under  the  blade.  The  determination  of  the 
questions  involved  depended  on  the  credibility  of  the  wit- 
nesses, and,  whether  the  preponderance  was  on  one  side  or 
the  other,  the  court  did  not  err  in  submitting  the  questions 
to  the  jury.  Those  questions,  as  well  as  the  extent  of  appel- 
lee's injury  and  the  amount  of  his  damages,  are  questions  of 
fact  finally  settled  by  the  judgment  of  the  Appellate  Court. 
The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

Farmer  and  VickERS,  JJ.,  took  no  part  in  the  decision 
of  this  case. 
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when  attachment  for  contempt  is  unauthorized 244 

section  16  of  Corporation  act,  relating  to  the  liability  of  di- 
rectors if  indebtedness  exceeds  the  capital  stock,  applies 
only  to  de  jure  corporations 260 

sections  16  and  18  of  the  Corporation  act  provide  distinct 
remedies    260 
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ACTIONS  AND  DEFENSES.— Conhntt^d.  pace. 

when  remedy  against  improper  assessment  is  by  injunction 
and  not  by  appeal  to  Auditor  from  the  decision  of  board 
of  review 284 

when  liability  for  money  paid  out  is  not  excused  upon  the 
ground  defendant  was  acting  as  agent 339 

when  habeas  corpus  will  be  awarded  to  discharge  a  child 
from  House  of  Correction , 346 

when  decree  is  res  judicata 349 

suit  begun  in  a  court  of  record  to  recover  penalty  for  ob- 
structing highway  involves  a  freehold 367 

assumpsit  is  not  the  proper  form  of  action  to  litigate  and 
to  settle  intricate  accounts,  involving  long  standing  and 
many  transactions  ! 407 

bill  of  interpleader  must  show  that  defendants  are  claim- 
ing the  same  debt,  duty  or  thing  from  complainant 507 

bill  of  interpleader  will  not  lie  if  the  complainant  is  a  tort 
feasor  as  to  either  defendant 507 

when  bank  cannot  maintain  bill  of  interpleader 508 

breach  of  a  negative  covenant  may  be  enjoined,  and  right 
to  such  injunction  is  independent  of  a  remedy  at  law. . .  616 

one  purchasing  land  and  engaging  in  business  knowing  his 
vendor  is  violating  a  contract  cannot  complain  that  en- 
joining of  breach  of  contract  will  injure  his  business. . .  617 

ADMINISTRATION.— See    EXECUTORS    AND    ADMINIS- 
TRATORS. 

ADVANCEMENTS. 

when  an  instrument  evidences  an  advancement  and  is  not 
taxable  as  a  loan 285 

AFFIDAVITS. 

when  affidavit  as  to  the  truth  of  the  allegations  of  a  bill  for 
injunction  is  defective 244 

AGENCY.— See  PRINCIPAL  AND  AGENT. 

APPEALS  AND  ERRORS. 

when  instruction  in  trespass  is  not  harmful 59 

when  no  question  is  presented  for  review  on  appeal  from 

order  confirming  drainage  assessment 6j 

the  chancellor's  findings  of  fact  will  stand  on  appeal  unless 

clearly  wrong  9^ 

when  instruction  in  sidewalk  injury  case  is  not  erroneous 

in  not  referring  to  the  evidence 99 
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APPEALS  AND  ERRORS.— Continued.  page. 

when  affidavits  are  not  part  of  the  record  on  appeal 121 

what  does  not  show  that  the  court  read  and  considered 
affidavits  in  ruling  upon  motion 121 

stipulation  becomes  part  of  the  record  upon  filing 121 

when  motion  is  part  of  the  record 121 

what  finding  in  decree  dismissing  bill  is  sufficient  to  sus- 
tain it 121 

when  limiting  argument  to  forty-five  minutes  is  not  error.  143 

when  freehold  is  not  involved  in  bill  for  injunction 155 

a  decision  long  followed  will  not  be  overruled  if  it  vio- 
lates no  positive  rule  of  law  and  causes  no  serious  detri- 
ment to  public  interests 173 

when  answer  to  a  special  interrogatory  does  not  preclude 
raising  the  question  as  one  of  law  on  appeal 176 

when  refusal  of  instruction  upon  the  feHow-servant  ques- 
tion is  proper 177 

permitting  counsel  to  discuss  question  not  referred  to  in 
opening  argument  is  largely  discretionary 177 

a  freehold  is  not  involved  on  appeal  from  a  partition  de- 
cree where  the  only  question  involved  is  one  of  practice.  201 

a  freehold  must  be  involved  in  the  questions  to  be  deter- 
mined on  appeal  in  order  to  give  the  Supreme  Court  ju- 
risdiction upon  that  ground 201 

questions  not  urged  in  brief  and  argument  are  waived 201 

rule  as  to  preserving  evidence  in  order  to  support  decree 
on  appeal    209 

evidence  must  be  preserved  in  order  to  support  the  decree 
granting  separate  maintenance  on  cross-bill  after  dis- 
missing bill  for  divorce 209 

when  refusal  to  allow  witness  in  condemnation  to  testify 
as  to  effect  which  construction  of  railroad  will  have  up- 
on rental  values  is  prejudicial  error 223 

where  a  writ  of  error  is  sued  out  by  a  person  not  a  party 
to  record  below  his  right  to  the  writ  must  affirmatively 
appear  from  his  assignment  of  error 271 

a  creditor,  by  filing  a  claim  with  receiver  without  leave  of 
court,  does  not  become  a  party  to  the  receivership  pro- 
ceeding     271 

admitting  abstract  of  title  in  evidence  in  a  proceeding  to 
register  title,  without  the  preliminary  proof  required  by 
section  24  of  the  Records  act,  is  error 282 

instruction  need  not  include  theory  of  opponent  as  to  facts.  329 

questions  not  raised  in  any  manner  in  trial  court  cannot  be 
raised  on  appeal 3^9 

when  alleged  error  in  overruling  demurrer  is  waived 364 
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APPEALS  AND  ERRORS.^C oniinued.  page. 

when  propositions  of  law  are  necessary 364 

when  no  question  of  law  is  presented  on  appeal 364 

suit  begun  in  a  court  of  record  to  recover  penalty  for  ob- 
structing highway  involves  a  freehold 367 

jurisdiction,  where  a  freehold  is  involved,  cannot  be  con- 
ferred upon  Appellate  Court  by  acts  of  parties 367 

violation  of  Supreme  Court  rule  15,  in  filing  brief  not  con- 
taining opinion  of  Appellate  Court,  is  ground  for  an  af- 
firmance     382 

errors  not  pointed  out  in  briefs  are  waived 417 

wife's  right  to  homestead  while  husband  is  living  with  the 
family  is  not  a  freehold  estate 423 

when  appeal  from  decree  dismissing  bill  to  enforce  ante- 
nuptial contract  goes  to  Appellate  Court 423 

general  reversal  of  a  decree  abrogates  it  "and  restores  the 
parties  litigant  to  their  original  rights 454 

party  to  suit  is  presumed  to  know  of  errors  in  record,  and 
if  he  has  derived  a  benefit  from  the  decree  he  must  make 
restitution  if  decree  is  reversed 454 

innocent  third  persons  may  rely  upon  decree  if  court  had 
jurisdiction,  and  their  interests  will  be  protected  even 
though  the  decree  is  reversed 454 

party  to  partition  suit  who  sells  land  on  faith  of  a  decree 
must  account  for  the  proceeds  in  case  the  decree  is  re- 
versed generally 455 

party  in  whose  favor  a  decree  granting  affirmative  relief 
is  rendered  must  preserve  the  evidence  in  order  to  sus- 
tain the  decree  on  appeal 500 

when  objections  to  receiver's  report  will  not  be  presumed 
to  have  been  filed  after  report  was  approved 500 

when  principle  of  law  laid  down  by  the  Appellate  Court  on 
first  appeal  is  not  binding  upon  that  court  upon  second 
appeal  5^^ 

a  claim  of  a  material  variance  between  the  allegations  and 
proof  is  equivalent  to  a  claim  that  the  declaration  is  not 
sustained — what  rule  applies  521 

Appellate  Court's  judgment  is  void  if  court  did  not  have 
jurisdiction  of  subject  matter,  and  the  Supreme  Court 
will  reverse  with  directions  to  dismiss  appeal 540 

jurisdiction  of  the  subject  matter  cannot  be  conferred  by 
consent  54^ 

jurisdiction  where  city  ordinance  is  attacked — when  Ap- 
pellate Court  has  jurisdiction  of  appeal 540 

party  must  obtain  a  decision  upon  his  point  that  an  ordi- 
nance is  unconstitutional  or  the  point  is  waived 54^ 
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APPEALS  AND  ERRORS.— Con/«««^d.  page. 

when  judgment  of  Appellate  Court,  on  appeal  from  man- 
damus proceeding  to  compel  mayor  to  issue  license  to 
keep  a  junk  shop,  is  conclusive 540 

when  admitting  proof  of  a  trade  usage,  in  an  action  on  a 
contract,  is  not  prejudicial 629 

error  in  giving  an  instruction  permitting  a  recovery  upon 
proof  of  substantial  performance  is  harmless  if  the  evi- 
dence shows  a  literal  performance 629 

ARBITRATION  AND  AWARD. 

rules  governing  arbitration  apply  where  parties  stipulate, 
in  ejectment,  to  leave  question  of  disputed  boundary  to 
surveyors  336 

ASSAULT  TO  RAPE.— See  RAPE. 

ASSESSMENT  COMPANIES.— See  BENEFIT  SOCIETIES. 

ASSESSMENT  FOR  TAXATION.— See  TAXES. 

ASSUMPSIT. 

what  does  not  excuse  liability  for  paying  out  money  upon 
the  ground  that  the  defendant  was  merely  acting  as  an 
agent  for  another 339 

assumpsit  is  not  the  proper  form  of  action  to  litigate  and 
settle  intricate  accounts  of  long  standing  and  involving 
many  transactions  407 

ASSUMED  RISK.— See  MASTER  AND  SERVANT. 

ATTORNEY  AND  CLIENT. 

a  business  transaction  between  parties  is  not  affected  by 
their  subsequent  relation  as  attorney  and  client 109 

BALLOTS. 

ballots  having  clear  distinguishing  marks,  such  as  destroy 
their  secrecy,  must  be  thrown  out 493 

what  are  not  distinguishing  marks — when  ballots  are  prop- 
erly counted  , 493 

ballots  having  crosses  in  squares  opposite  name  of  each 
candidate  for  contested  office  cannot  be  counted 493 

lines  forming  the  cross  must  intersect  at  a  point  within  the 
circle  or  square 493 

ballots  shown  to  have  been  properly  preserved  are  the  best 
evidence  of  result  of  election 493 

effect  where  parties  to  a  contested  election  case  stipulate 
that  the  ballots  have  been  properly  preserved 493 
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BANKRUPTCY.  page. 

when  a  State  court  will  not  take  jurisdiction  of  a  bill  filed 

by  a  trustee  in  bankruptcy 612 

as  against  creditors,  it  is  not  essential  to  an  estate  of 

homestead  that  the  householder  have  title  in  fee 612 

BANKS. 

bank  dealing  with  assumed  agent  acts  at  its  peril 41 

payment  of  a  check  drawn  by  agent  in  name  of  principal 

where  there  are  no  funds  is  a  loan  to  the  agent,  and  the 

bank  must  show  authority  of  agent  to  borrow 42 

failure  of  a  depositor  to  personally  examine  his  pass-book, 

account  and  checks  is  not  necessarily  negligence 42 

what  does  not  render  principal  liable  for  overdrafts  by  his 

agent  paid  by  bank 42 

when  bank  cannot  maintain  bill  of  interpleader 508 

BENEFIT  SOCIETIES. 

when  suicide  by-law  is  valid , 32 

a  benefit  society  is  not  a  charitable  institution,  within  the 
meaning  of  the  constitution 54 

act  of  1905,  exempting  funds  of  benefit  society  from  taxa- 
tion, is  unconstitutional   54 

when  alleged  adopted  daughter  is  the  equitable  beneficiary 
in  a  member's  certificate 301 

when  person  is  a  dependent 301 

when  certificate  of  organization  of  benefit  society  governs 
the  eligibility  of  beneficiaries 301 

subsequent  by-laws  and  statutes  may  change  contract  with 
benefit  society  if  member  has  so  agreed 302 

a  person  not  a  member  of  the  designated  classes  of  eligible 
beneficiaries  cannot  take  as  beneficiary 302 

when  person  cannot  take  as  a  dependent 302 

when  suicide  of  member  precludes  recovery 518 

BILLS  AND  NOTES. 

payment  by  bank  of  agent's  overdrafts  on  principal's  ac- 
count is  a  loan  to  agent  by  bank,  which  must  show  au- 
thority of  agent  to  borrow  money 42 

failure  of  depositor  to  personally  examine  account,  pass- 
book and  checks  is  not  necessarily  negligence 42 

what  does  not  render  principal  liable  to  bank  for  agent's 
overdrafts  on  principal's  account 42 

whether  contract  was  written  before  or  after  endorsement 
is  immaterial  if  endorser  subsequently  expressly  ratifies 
the  guaranty 477 
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BILLS  AND  NOTES.— Con/«n«^J.                                          page. 
distinction  between  liability  of  an  endorser  and  a  guaran- 
tor of  commercial  paper 477 

a  blank  endorsement  cannot  be  converted  into  a  guaranty 
and  parol  proof  be  relied  upon  to  show  that  such  was  the 

agreement  of  the  parties 477 

one  may  be  a  joint  maker  of  a  note  regardless  of  the  posi- 
tion of  his  signature  on  the  note 607 

legal  effect  of  an  endorsement 607 

when  endorsement  is,  in  effect,  an  endorsement  in  blank..  607 
party  may  write  a  consistent  contract  over  a  blank  en- 
dorsement    607 

BOARDS  OF  REVIEW. 

when  remedy  against  improper  assessment  is  by  injunction 
and  not  by  appeal  to  Auditor  from  decision  of  the  board 
of  review  284 

when  an  instrument  evidences  an  advancement  and  is  not 
taxable  as  a  loan 285 

BOUNDARIES. 

establishment  of  undefined  boundary  by  parol  is  binding, 

notwithstanding  the  Statute  of  Frauds 291 

what  is  necessary  to  effect  a  change  in  known  boundary. .  291 
when  half  century's  possession  does  not  control  boundary.  291 
rules  governing  arbitration  apply  where  parties  to  eject- 
ment suit  stipulate  to  leave  question  of  disputed  bound- 
ary to  surveyors 336 

BRIEFS. 

questions  not  urged  in  brief  and  argument  are  waived 201 

BUILDING  CONTRACTS. 

provision  for  final  payment  construed 88 

when  compliance  with  condition  precedent  to  payment  of 
money  is  waived 88 

when  action  of  architect  is  final 88 

mechanic's  lien  should  not  be  extended  to  cases  not  pro- 
vided for  in  the  statute 468 

statement  of  a  claim  for  mechanic's  lien  construed  as  not 
charging  lessor's  interest  with  the  lien 468 

claimant  must  produce  architect's  certificate  as  required  by 
his  contract  or  show  a  sufficient  reason  for  not  doing  so.  468 

what  is  not  an  architect's  certificate  such  as  is  contem- 
plated by  building  contract 468 

building  contract  construed  as  extending  time  of  final  pay- 
ment beyond  one  year 4^8 
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BUILDING  SOCIETIES.— See  LOAN  ASSOCIATIONS. 

BY-LAWS.                                                                                 PACE, 
when  suicide  by-law  of  benefit  society  is  valid 32 

CARRIERS.— See  RAILROADS;  STREET  RAILWAYS. 

CASES  CONTROLLED  BY  OTHERS.— See  FORMER  CASES. 

C,  B.  &  Q.  R,  R,  Co.  V.  PeopU,  213  111.  458,  controls  the 
decision  in  People  v.  C.  6*  E.  /.  R.  R.  Co 300 

Hull  V.Sangamon  River  Drainage  District,  219  111.  454, 
controls  decision  in  Bane  v.  Sangamon  River  Drainage 
District 363 

Gage  V.  People,  (ante,  p.  410,)  controls  Gage  v.  People. . .  492 

CHAMPERTY. 

participation  by  any  party  having  a  common  interest  in  the 

litigation  is  not  evidence  of  champerty  or  maintenance.  230 
fact  that  litigation  grows  out  of  champertous  contract  is 

no  defense  as  between  outsiders 230 

CHANCERY.— See  EQUITY. 

CHECKS.— See  BANKS. 

CITIES.— See  MUNICIPAL  CORPORATIONS. 

CITY  OF  CHICAGO. 

Chicago  election  of  November  7,  1905,  adopting  amend- 
ment to  City  and  Village  act,  is  valid 371 

COLLATERAL  ATTACK. 

a  petition  by  a  non-resident  heir  to  vacate  an  order  ap- 
proving an  executor's  report  is  not  a  collateral  attack . .  555 

COMMERCIAL  PAPER.— See  BILLS  AND  NOTES. 

CONDEMNATION.— See  EMINENT  DOMAIN. 

CONFLICT  OF  LAWS. 

when  law  of  foreign  State  controls  in  personal  injury  case.  142 
proof  of  foreign  law  may  be  made  by  printed  statutes  and 
decisions  introduced  before  court  and  out  of  the  pres- 
ence of  the  jury 142 

when  foreign  law  need  not  be  specially  pleaded 142 
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CONFLICT  OF  LAWS.— Continued.  pagb. 

what  is  a  waiver  of  objection  that  the  foreign  law  was  not 

pleaded    142 

when  State  court  will  not  take  jurisdiction  of  a  bill  filed  by 

a  trustee  in  bankruptcy 612 

CONFIDENCE  GAME. 

what  is  a  violation  of  statute  against  confidence  game 417 

confidence  game  includes  fraudulent  advertising  schemes.  417 
confidence  game  includes  any  swindling  operation  where- 
by swindler  takes  advantage  of  confidence  of  victim. ...  484 

what  justifies  conviction  for  the  confidence  game 484 

in  a  prosecution  for  the  confidence  game,  evidence  of  sim- 
ilar transactions  in  which  accused  participated  is  admis- 
sible as  showing  guilty  knowledge  and  intent 484 

uncorroborated  testimony  of  accomplice,  if  believed  by  the 
jury,  may  support  a  conviction 484 

CONSERVATORS. 

probate  court  has  original  jurisdiction  to  declare  a  person 
a  spendthrift  and  appoint  a  conservator 455 

CONSIDERATION. 

when  consideration  for  land  purchased  from  a  distracted 
person  is  adequate 108 

CONSTITUTIONAL  LAW. 

legislature  cannot  exempt  from  taxation  property  not  enu- 
merated in  section  3  of  article  9  of  constitution 54 

act  of  1905,  exempting  funds  of  benefit  society  from  taxa- 
tion, is  unconstitutional 54 

what  is  not  a  delegation  of  legislative  power 104 

the  act  of  1874,  relating  to  city  courts,  is  not  unconstitu- 
tional as  a  local  or  special  law 104 

act  of  1874,  relating  to  city  courts,  is  not  in  violation  of 
provision  of  constitution  requiring  all  laws  relating  to 
courts  to  be  uniform  and  general 104 

legislature  has  the  power  to  establish  city  courts  in  Cook 
county 104 

section  33  of  the  Election  law,  as  amended  in  1905,  is  not 
unconstitutional  as  special  legislation 187 

section  33  of  Election  act,  as  amended  in  1905,  is  not  void 
as  delegating  legislative  power  to  county  board 187 

State  may  create  a  board  to  regulate  all  railroads  in  the 
State,  if  such  regulations  do  not  conflict  with  the  Fed- 
eral constitution  and  laws 5^1 
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CONSTITUTIONAL  LAW, ^Continued.  page. 

when  a  State  law  does  not  violate  the  inter-State  com- 
merce provision  of  the  Federal  constitution 581 

section  6  of  Railroad  and  Warehouse  Commission  act  is 
not  unconstitutional  in  requiring  all  the  railroads  doing 
business  in  the  State  to  report  annually  to  commission. .  581 

CONSTRUCTION. 

of  section  i  of  Juhl  law  of  1901 17 

section  i  of  Juhl  law  does  not  apply  where  the  tax  is  less 

than  the  maximum  allowed  by  law 17 

of  act  of  1905,  exempting  the  funds  of  benefit  society  from 

taxation,  as  being  unconstitutional 54 

of  provision  of  building  contract,  as  to  final  payment 88 

of  City  Courts  act  of  1874,  as  being  constitutional 104 

of  will,  as  to  when  use  of  words  "whatever  remains"  does 

not  enlarge  life  estate 160 

of  section  33  of  Election  law,  specifying  method  of  ap- 
pointing judges  of  election,  as  being  mandatory 187 

of  section  33  of  the  Election  law,  as  not  being  unconstitu- 
tional     187 

of  section  79  of  Administration  act,  as  to  abatement  of 

legacies  where  widow  renounces  will 213 

of  will,  as  passing  life  estate  to  widow 339 

of  will,  as  to  when  a  devise  for  life  with  limitation  over 

does  not  carry  power  of  disposition 339 

general  rule  as  to  construing  notices 411 

of  statement  for  mechanic's  lien,  as  not  charging  lessor's 

interest  with  the  lien 468 

of  building  contract,  as  extending  time  of  final  payment 

beyond  one  year  468 

of  will,  as  to  when  word  "effects"  does  not  include  land. .  535 
of  section  6  of  Railroad  and  Warehouse  Commission  act, 
as  requiring  all  railroads  in  Illinois  to  report  to  com- 
mission though  engaged  in  inter-State  commerce 581 

of  section  6  of  Railroad  and  Warehouse  Commission  act, 
as  not  being  in  violation  of  the  inter-State  commerce 

provision  of  the  Federal  constitution 581 

of  section  18  of  the  Mines  act,  as  not  requiring  a  mine 
manager  to  personally  accompany  and  direct  work  of 
the  rock  gang S9S 

CONTEMPT. 

when  attachment  for  contempt  is  unauthorized 244 

what  is  not  a  violation  of  an  injunction  restraining  hos- 
pital from  representing  a  certain  physician  to  be  con- 
nected with  its  surgical  staff 245 
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CONTRACTS.— See  BUILDING  CONTRACTS.  page. 

when  parol  agreement  to  accept  property  in  lieu  of  share 
of  estate  is  valid 70 

mere  mental  weakness  of  one  party  does  not  justify  equity 
in  setting  aside  an  executed  contract 109 

if  corporation  has  no  power  to  make  a  certain  contract, 
performance  by  either  party  does  not  give  it  validity. . .   127 

when  contract  does  not  create  a  trust  relation 136 

what  facts  must  be  proved  to  take  an  oral  promise  to  con- 
vey out  of  the  operation  of  the  Statute  of  Frauds 255 

where  declarations  to  third  persons  are  relied  upon  to 
prove  oral  agreement  to  convey,  proof  must  be  clear. . .  255 

establishment  of  unascertained  boundary  by  parol  is  bind- 
ing notwithstanding  the  Statute  of  Frauds 291 

contract  with  benefit  society  may  be  changed  by  the  subse- 
quent by-laws  and  statutes  if  member  has  so  agreed 302 

when  proof  of  authority  to  execute  a  contract  for  a  cor- 
poration is  unnecessary 477 

when  execution  of  contract  of  guaranty  binds  corporation 
without  proof  of  special  authority  to  make  the  same 477 

one  may  be  a  joint  maker  of  a  note  regardless  of  the  posi- 
tion of  his  signature  on  the  note 607 

legal  effect  of  an  endorsement 607 

when  endorsement  is,  in  effect,  an  endorsement  in  blank. .  607 

a  party  may  write  a  consistent  contract  over  a  blank  en- 
dorsement    607 

contracts  in  partial  restraint  of  trade  may  be  valid 616 

purpose  of  anti-trust  statutes  616 

when  contract  in  partial  restraint  of  trade  is  valid 616 

breach  of  a  negative  covenant  may  be  enjoined,  and  the 
right  to  such  injunction  is  independent  of  remedy  at  law.  616 

one  purchasing  land  and  engaging  in  business  knowing  his 
vendor  is  violating  a  contract,  cannot  complain  that  an 
injunction  to  restrain  the  breach  will  injure  his  business.  617 

evidence  of  a  trade  usage  may  be  admissible  to  explain 
a  contract  but  not  to  vary  or  contradict  its  terms 629 

when  admitting  proof  of  trade  usage  is  not  prejudicial. . .  629 

when  construction  of  contract  is  for  the  jury 629 

when  instruction  as  to  meaning  of  written  contract  is  not 
erroneous 629 

except  in  case  of  building  contracts,  a  party  suing  at  law 
upon  a  contract  and  alleging  performance  must  prove 
strict  performance   629 

giving  an  instruction  permitting  recovery  on  proof  of  sub- 
stantial performance  is  harmless  error,  where  the  evi- 
dence shows  a  literal  performance 629 
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CORPORATIONS.— See  RAILROADS;  MUNICIPAL  CORPO- 
RATIONS. PAGE. 

what  facts  do  not  show  that  an  agent  of  corporation  had 
authority  to  borrow  money 41 

presumptions  as  to  authority  of  agents  of  corporations  are 
the  same  as  those  relating  to  agents  of  individuals 41 

extent  of  doctrine  presuming  authority  of  corporation's 
agents  41 

to  avoid  penalties  of  usury  a  loan  association  must  make 
loans  in  manner  provided  by  statute 126 

under  Homestead  and  Loan  Association  act  the  power  to 
make  by-laws  is  vested  in  the  shareholders,  and  not  in 
the  directors    126 

a  loan  by  a  loan  association  in  pursuance  of  a  directors' 
resolution  is  not  in  pursuance  of  a  by-law 126 

when  shareholder  in  a  loan  association  is  not  estopped  to 
raise  the  defense  of  usury 127 

party  procuring  a  loan  is  not  obliged  to  inform  himself 
whether  loan  association  is  obeying  the  law 127 

if  corporation  has  no  power  to  make  a  certain  contract, 
performance  by  either  party  does  not  g^ve  it  validity..  127 

section  16  of  Corporation  act,  relating  to  liability  of  the 
directors  if  indebtedness  exceeds  the  amount  of  capital 
stock,  applies  only  to  de  jure  corporations 260 

sections  16  and  18  of  the  Corporation  act  provide  distinct 
remedies  260 

what  representations  of  insurance  agent  in  settling  claim 
are  binding  upon  the  insurance  company 329 

when  proof  of  special  authority  for  president  of  corpora- 
tion to  execute  a  contract  of  guaranty  is  not  essential — 
when  guaranty  is  binding 477 

when  attempted  dedication  by  corporation  is  ultra  vires. .  546 

when  party  is  charged  with  notice  that  a  certificate  of  a 
hotel  company  purporting  to  be  a  dedication  of  certain 
privileges  to  purchasers  of  lots  is  ultra  vires 546 

when  rule  against  an  officer  of  corporation  receiving  com- 
pensation for  services,  except  when  authorized  by  pre- 
vious by-law  or  resolution,  does  not  apply 567 

agent  for  corporation  may  be  appointed  by  parol 567 

corporation  may  ratify  acts  of  person  who  assumed  to  act 
for  it,  provided  the  acts  are  such  as  might  have  been 
legally  authorized  by  the  corporation 568 

when  stockholder  is  entitled  to  retain  stock  given  him  for 
services  in  preserving  corporation  and  putting  it  upon  a 
profitable  basis 5^8 
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COURTS.— See  APPEALS  AND  ERRORS;  EQUITY,      pack. 

the  act  of  1874,  relating  to  city  courts,  is  not  unconstitu- 
tional as  a  local  or  special  law 104 

act  of  1874,  relating  to  city  courts,  is  not  in  violation  of 
provision  of  constitution  requiring  all  laws  relating  to 
courts  to  be  uniform  and  general 104 

legislature  has  the  power  to  establish  city  courts  in  Cook 
county   104 

probate  court  may  order  sale  of  land  which  decedent  has 
not  completed  payment  upon — purchaser  at  the  sale  must 
pay  the  balance  due 322 

what  constitutes  a  title  which  may  be  sold 322 

parents  or  guardian  must  have  notice  of  proceeding  in  the 
juvenile  court  to  deprive  them  of  custody  of  child 346 

suit  begun  in  a  court  of  record  to  recover  penalty  for  ob- 
structing highway  involves  a  freehold 367 

jurisdiction  of  suit  necessarily  involving  freehold  cannot 
be  conferred  on  Appellate  Court  by  acts  of  the  parties. .  367 

a  common  law  court  is  not  the  proper  forum  in  which  to 
litigate  and  to  settle  intricate  accounts,  involving  long 
standing  and  many  transactions 407 

probate  court  has  original  jurisdiction  to  declare  a  person 
a  spendthrift  and  appoint  a  conservator 455 

receiver's  report  should  be  closely  scrutinized 500 

court  may  investigate  all  accounts  of  receiver  on  final  re- 
port even  though  partial  report  has  been  approved 501 

when  principle  of  law  laid  down  by  Appellate  Court  on 
first  appeal  is  not  binding  on  that  court  upon  the  sec- 
ond appeal  5^^ 

Appellate  Court's  judgment  is  void  if  court  did  not  have 
jurisdiction  of  subject  matter,  and  Supreme  Court  will 
reverse  with  directions  to  dismiss  the  appeal 540 

when  the  Appellate  Court  has  jurisdiction  of  appeal  from 
mandamus  proceeding  attacking  city  ordinance 540 

when  Appellate  Court's  judgment  is  conclusive 540 

court  must  fix  the  manner  of  giving  constructive  notice  to 
heirs  of  presentation  of  executor's  final  report 555 

when  order  approving  executor's  final  report  is  without 
jurisdiction  and  void  as  to  a  non-resident  heir 555 

when  a  State  court  will  not  take  jurisdiction  of  a  bill  filed 
by  a  trustee  in  bankruptcy , 612 

COVENANTS. 

breach  of  a  negative  covenant  may  be  enjoined,  and  the 
right  to  such  injunction  is  independent  of  remedy  at  law.  616 

tftS  — 48 
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CREDITORS.— See  DEBTOR  AND  CREDITOR. 

CRIMINAL  LAW.  page. 

exact  words  set  out  in  indictment  for  perjury  need  not  be 
proven  if  their  substance  is  proved 117 

a  new  trial  will  not  be  granted  for  newly  discovered  evi- 
dence which  is  cumulative  and  not  conclusive 117 

to  sustain  conviction  of  assault  to  rape,  every  ingredient 
of  the  crime  of  rape,  except  its  accomplishment,  must  be 
proved  beyond  a  reasonable  doubt 324 

proof  of  assault,  coupled  with  persuasion  to  have  sexual 
intercourse,  does  not  prove  assault  to  rape 324 

what  evidence  is  not  sufficient  to  sustain  conviction  of  as- 
sault with  intent  to  rape 324 

what  is  a  violation  of  statute  against  confidence  game 417 

confidence  game  includes  fraudulent  advertising  schemes.  417 

confidence  game  includes  any  swindling  operation  where- 
by swindler  takes  advantage  of  his  victim's  confidence.  484 

what  justifies  conviction  for  the  confidence  game 484 

evidence  of  similar  transactions  by  accused  is  admissible 
as  tending  to  show  guilty  knowledge 484 

uncorroborated  testimony  of  accomplice,  if  believed  by  the 
jury,  may  support  a  conviction 484 

right  of  jury  to  judge  the  law — instructions  attempting  to 
broaden  that  right  should  be  refused 485 

DAMAGES. 

what  facts  justify  an  instruction  allowing  exemplary  dam- 
ages in  action  of  trespass 59 

admissibility  of  proof  of  business  income  of  plaintiff  in  an 
action  for  personal  injury 522 

DEBTOR  AND  CREDITOR. 

section  16  of  Corporation  act,  relating  to  liability  of  di- 
rectors if  indebtedness  exceeds  capital  stock,  applies 
only  to  corporations  having  a  legal  existence 260 

sections  16  and  18  of  the  Corporation  act  provide  distinct 
remedies   260 

a  creditor,  by  filing  claim  with  receiver  without  leave  of 
court,  does  not  thereby  become  a  party  to  the  receiver- 
ship proceeding  271 

bill  of  interpleader  must  show  that  defendants  are  claim- 
ing the  same  debt,  duty  or  thing  from  complainant 507 

bill  of  interpleader  will  not  lie  if  the  complainant  is  a  tort 
feasor  as  to  either  of  the  defendants 507 

when  bank  cannot  maintain  bill  of  interpleader 508 
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DEBTOR  AND  CRZDITOR,— Continued,  page. 

when  a  State  court  will  not  take  jurisdiction  of  a  bill  filed 
by  a  trustee  in  bankruptcy 612 

as  against  creditors  it  is  not  essential  to  estate  of  home- 
stead that  the  householder  have  title  in  fee 612 

DECREES.— See  JUDGMENTS  AND  DECREES. 

DEDICATION. 

what  essential  to  constitute  a  common  law  dedication 546 

when  dedication  is  ultra  vires  hotel  corporation 546 

when  party  is  charged  with  notice  that  a  certificate  of  a 
corporation  purporting  to  be  a  dedication  of  privileges 
is  ultra  vires 546 

DEEDS. 

giving  back  an  unrecorded  deed  does  not  re-vest  the  legal 
title,  but  if  done  with  intention  that  the  deed  shall  be 
destroyed  an  equitable  title  passes 69 

violation  by  grantee  of  parol  promise  to  hold  land  in  trust 
does  not  create  a  constructive  trust  unless  the  grantee 
was  guilty  of  fraud  in  procuring  deed 69 

when  voluntary  grantee  must  be  held  to  have  acquiesced 
to  conditions  imposed  by  grantor 69 

when  grantee  is  under  obligation  to  convey  land  as  a  con- 
structive trustee  69 

what  does  not  show  inadequacy  of  consideration  for  land 
purchased  from  distracted  person 108 

what  evidence  tends  to  show  that  consideration  paid  for 
land  purchased  from  distracted  person  was  adequate. . .   108 

subsequent  relation  of  attorney  and  client  does  not  affect 
a  former  purchase  of  land 109 

mere  mental  weakness  does  not  justify  a  court  of  equity 
in  setting  aside  executed  contract 109 

possession  by  grantee  of  a  recorded  deed  raises  a  pre- 
sumption of  its  delivery,  which  requires  clear  proof  to 
overcome   204 

actual  delivery  of  a  deed  by  the  grantor  to  the  grantee 
passes  title,  notwithstanding  a  verbal  agreement  that  it 
is  not  to  take  effect  until  grantor's  death 204 

a  court  of  equity  will  not  interfere  to  set  aside  a  deed  made 
for  a  fraudulent  purpose 205 

when  court  will  not  interfere,  at  suit  of  grantor,  to  set 
aside  deed  made  to  defraud  creditors 274 

recording  invalid  deed  does  not  make  it  valid-  nor  affect 
the  rights  of  a  subsequent  purchaser 343 
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DEEDS. — Continued.  page. 

title  to  land  may  pass,  in  equity,  without  a  deed  under  seal.  352 

what  does  not  show  delivery  of  deed 438 

there  can  be  no  partial  delivery  of  a  deed 438 

grantee  charged  with  notice  by  court  records  that  grantor 
is  a  spendthrift  is  not  entitled  to  re-imbursement  as  a 
condition  precedent  to  setting  aside  deed 455 

DEFENSES.— See  ACTIONS  AND  DEFENSES. 

DELIVERY.— See  DEEDS. 

DEMURRER.— See  PLEADING. 

DEPENDENTS.— See  BENEFIT  SOCIETIES. 

DRAINAGE. 

dominant  owner  cannot  increase  burden  of  servient  estate.  231 

equity  has  jurisdiction  to  prevent  a  threatened  injury  to 
servient  estate  from  increase  in  burden  of  water 231 

right  of  municipal  corporation  to  divert  surface  water. . .  231 

in  Illinois,  as  to  drainage  rights,  there  is  no  distinction 
between  surface  waters  and  overflow  waters 387 

each  overflow  of  water  caused  by  an  improperly  built  rail- 
road embankment  is  a  fresh  nuisance 387 

parties  restraining  the  natural  flow  of  water  must  guard 
against  damage  from  heavy  rainfalls 387 

whether  rainfall  is  unprecedented  is  a  question  of  fact. . .  387 

EASEMENTS. 

dominant  owner  cannot  increase  burden  of  servient  estate..  231 
equity  has  jurisdiction  to  enjoin  threatened  injury  to  ser- 
vient estate  by  increase  in  burden  of  water 231 

right  of  municipal  corporation  to  divert  surface  water 231 

in  Illinois,  as  to  drainage  rights,  there  is  no  distinction  be- 
tween surface  waters  and  overflow  waters 387 

parties  restraining  the  natural  flow  of  water  must  guard 

against  damage  from  heavy  rainfalls 387 

each  overflow  of  water  caused  by  an  improperly  built  rail- 
road embankment  is  a  fresh  nuisance 387 

EJECTMENT. 

establishment  of  unascertained  boundary  by  parol  is  bind- 
ing notwithstanding  the  Statute  of  Frauds 291 

what  is  necessary  to  effect  a  change  in  known  boundary  . .  291 
when  half  century's  possession  does  not  control  the  ques- 
tion of  boundary  line 291 
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EJECTMENT.— Coit/mwrd.                                                     pagb. 
rules  governing  arbitration  apply  where  parties  to  eject- 
ment suit  stipulate  to  leave  question  of  disputed  bound- 
ary to  surveyors 336 

ELECTIONS. 

statutory  provision  specifying  method  of  appointing  judges 
of  election  is  mandatory 187 

the  precinct,  and  not  the  township,  is  the  unit  to  be  con- 
sidered in  appointing  election  judges 187 

section  33  of  the  Election  law,  as  amended  in  1905,  is  not 
unconstitutional  as  special  legislation 187 

section  33  of  Election  act,  as  amended  in  1905,  is  not  void 
as  delegating  legislative  power  to  county  board 187 

general  statute  does  not  control. election  to  adopt  an  act  if 
the  act  itself  provides  a  different  method  for  submitting 
the  question 371 

Chicago  election  for  adopting  amendment  to  City  and  Vil- 
lage act  is  vaKd 371 

ballots  having  clear  distinguishing  marks,  such  as  destroy 
their  secrecy,  must  be  thrown  out 493 

what  are  not  distinguishing  marks 493 

when  ballots  are  properly  counted 493 

ballots  having  crosses  in  squares  opposite  name  of  each 
candidate  for  contested  office  cannot  be  counted 493 

lines  forming  the  cross  must  intersect  at  a  point  within  the 
circle  or  square 493 

ballots  shown  to  have  been  properly  preserved  are  the  best 
evidence  of  result  of  election 493 

effect  where  parties  to  a  contested  election  case  stipulate 
that  the  ballots  have  been  properly  preserved 493 

EMINENT  DOMAIN. 

assessed  value  of  land  for  taxation  cannot  be  proved  as 
tending  to  show  value 223 

when  refusal  to  allow  witness  to  testify  as  to  effect  which 
construction  of  railroad  will  have  upon  rental  value  of 
store  building  is  prejudicial  error 223 

EQUITY. 

mere  mental  weakness  of  one  party  does  not  justify  equity 

in  setting  aside  an  executed  contract 109 

when  bill  will  not  lie  to  enjoin  manufacture  of  article  ....   136 
court  of  equity  will  not  interfere  to  set  aside  a  deed  made 

for  a  fraudulent  purpose 205 

when  court  may  dissolve  injunction  and  dismiss  bill 230 
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ZQUlTY.^Continued.  page. 

equity  has  jurisdiction  to  enjoin  threatened  injury  to  ser- 
vient estate  by  increase  in  burden  of  water 231 

when  party  cannot  be  relegated  to  action  at  law 231 

court  must  judge  from  facts  alleged  in  bill  whether  com- 
plainant's rights  will  be  prejudiced  by  not  issuing  an  in- 
junction immediately  and  without  notice   244 

injunction  will  not  lie  to  restrain  a  mere  libel 244 

a  party  cannot  refuse  to  obey  an  order  of  court  which  is 
merely  erroneous  but  not  void 244 

injunction  is  binding  though  erroneous 244 

what  is  not  a  violation  of  injunction  restraining  hospital 
from  representing  a  certain  physician  to  be  a  member  of 
its  staff 24s 

when  court  will  not  interfere  at  suit  of  grantor  to  set  aside 
deed  made  to  defraud  creditors 274 

grantee  charged  with  notice  by  court  records  that  grantor 
is  a  spendthrift  is  not  entitled  to  re-imbursement  as  a 
condition  precedent  to  setting  aside  deed 455 

bill  of  interpleader  must  show  th^t  defendants  are  claim- 
ing the  same  debt,  duty  or  thing  from  complainant 507 

interpleader  cannot  be  maintained  if  complainant  is  a  tort 
feasor  as  to  either  of  the  defendants 507 

when  equity  cannot  compel  abandonment  of  suit 507 

when  bank  cannot  maintain  bill  of  interpleader 508 

ESTOPPEL. 

when  shareholder  in  a  loan  association  is  not  estopped  to 
raise  the  defense  of  usury 127 

one  purchasing  land  and  engaging  in  business  knowing  his 
vendor  is  violating  a  contract  cannot  complain  that  en- 
joining a  breach  of  the  contract  will  injure  his  business.  617 

EVIDENCE. 

term  "asphaltic  cement,"  used  in  paving  ordinance,  may  be 
explained  by  parol — what  is  a  sufficient  explanation 37 

what  does  not  show  that  improvement  was  unreasonable. .     37 

agency  cannot  be  proved  by  acts  or  words  of  agent 41 

what  facts  do  not  show  that  agent  of  corporation  had  au- 
thority to  borrow  money  41 

presumptions  as  to  authority  of  agents  of  corporation  are 
the  same  as  those  relating  to  agents  of  individuals 41 

extent  of  doctrine  presuming  authority  of  a  corporation's 
agents 41 

party  relying  upon  apparent  authority  of  agent  must  prove 
knowledge  by  him  of  acts  on  which  he  relies 41 
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EVIDENCE.— ConftwM^d.  page. 

when  specific  objection  to  testimony  is  necessary 58 

in  trespass,  matters  of  justification  cannot  be  proved  un- 
der a  plea  of  not  guilty 58 

extent  to  which  license  may  be  proved  under  plea  of  not 
guilty  in  trespass 59 

when  values  marked  in  inventory  book  should  not  be  dis- 
regarded by  the  jury 59 

what  does  not  support  a  claim  of  highway  by  user 96 

exact  words  set  out  in  indictment  for  perjury  need  not  be 
proven  if  their  substance  is  proved 117 

a  new  trial  will  not  be  granted  for  newly  discovered  evi- 
dence which  is  cumulative  and  not  conclusive 117 

proof  of  foreign  law  may  be  made  by  printed  statutes  and 
decisions  introduced  before  the  court  and  out  of  the  pres- 
ence of  the  jury 142 

when  foreign  law  need  not  be  specially  pleaded 142 

testimony  cannot  be  disregarded  because  witness  is  in  the 
employ  of  the  defendant 143 

what  tends  to  show  negligence  in  operating  train 176 

possession  of  a  recorded  deed  by  the  grantee  raises  a  pre- 
sumption of  delivery  which  requires  clear  proof  to  rebut.  204 

assessed  valuation  cannot  be  proved  in  condemnation  as 
tending  to  show  value  of  the  land 223 

when  refusal  to  allow  witness  to  testify  as  to  effect  which 
construction  of  railroad  will  have  upon  rental  value  of 
store  buildings  is  prejudicial  error 223 

what  facts  must  be  proved  to  take  an  oral  promise  to  con- 
vey out  of  the  operation  of  the  Statute  of  Frauds 255 

where  declarations  to  third  persons  are  relied  upon  to  prove 
oral  agreement  to  convey,  the  proof  must  be  clear 255 

admitting  abstract  of  title  in  evidence  in  a  proceeding  to 
register  title,  without  the  preliminary  proof  required  by 
section  24  of  the  Records  act,  is  error 282 

section  13  of  Wills  act,  permitting  establishment  of  will  by 
any  competent  evidence  on  appeal  to  circuit  court,  does 
not  extend  same  latitude  to  contestants 316 

on  appeal  to  circuit  court,  both  parties,  as  respects  testa- 
mentary capacity,  are  limited  to  the  testimony  of  the  sub- 
scribing witnesses  to  the  will 316 

contestants,  on  appeal  to  circuit  court,  may  introduce  any 
competent  evidence  tending  to  invalidate  the  will  for 
fraud,  compulsion  or  improper  conduct 316 

to  sustain  a  conviction  of  assault  to  rape,  every  ingredient 
of  the  crime  of  rape,  except  its  accomplishment,  must  be 
proved  beyond  a  reasonable  doubt 324 
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EVIDENCE.— ConhnM^rf.  page. 

what  evidence  is  not  competent  to  show  alleged  fraud  in 
procuring  will 316 

proof  of  assault,  coupled  with  persuasion  to  have  sexual 
intercourse,  does  not  prove  assault  to  rape 324 

what  evidence  is  not  sufficient  to  sustain  conviction  of  as- 
sault with  intent  to  rape 324 

what  shows  a  valid  gift  of  land  from  parent  to  child  al- 
though made  without  a  deed  under  seal 352 

facts  under  which  action  for  injury  from  falling  of  barrel 
from  wagon  should  go  to  jury 383 

extent  to  which  jury  in  personal  injury  case  may  consider 
fact  of  intoxication  of  defendant's  servant 383 

what  does  not  show  delivery  of  deed 438 

when  proof  of  special  authority  for  president  of  corpora- 
tion to  execute  contract  of  guaranty  is  not  essential 477 

contract  of  guaranty  cannot  be  written  over  blank  endorse- 
ment of  note  and  parol  proof  be  relied  upon  to  show  that 
such  was  the  agreement  of  the  parties 477 

whether  contract  of  guaranty  was  written  before  or  after 
endorsement  is  immaterial  if  the  endorser  subsequently 
expressly  ratifies  the  guaranty 477 

what  justifies  conviction  for  the  confidence  game 484 

uncorroborated  testimony  of  accomplice,  if  believed  by  the 
jury,  may  support  a  conviction 484 

when  statement  of  conductor  who  issued  transfer  is  admis- 
sible in  action  for  damages  from  forcible  ejection  of  pas- 
senger by  another  conductor 521 

as  respects  his  statements  when  issuing  transfers,  a  street 
car  conductor  occupies  the  same  relation  as  ticket  seller 
for  a  railroad  company 522 

admissibility  of  proof  of  business  income  of  plaintiff  in  an 
action  for  damages  for  personal  injury 522 

when  street  car  transfer  ordinance  is  admissible  in  action 
for  damages  from  forcible  ejection 522 

when  ordinance  is  properly  admitted  in  evidence  although 
it  contains  interlineations  602 

evidence  of  a  trade  usage  may  be  admissible  to  explain  a 
contract  but  not  to  vary  or  contradict  it 629 

except  in  case  of  building  contracts,  a  party  suing  at  law 
upon  a  contract  and  alleging  performance  must  prove 
strict  performance 629 

what  is  admissible  to  explain  plaintiff's  act  in  putting  his 
hand  under  the  blade  of  a  slat-cutting  machine 638 

facts  under  which  the  question  whether  a  machine  was  de- 
fective should  be  submitted  to  the  jury 638 
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probate  court  may  order  sale  of  land  which  decedent  has 
not  completed  payment  upon — ^purchaser  at  the  sale  must 
pay  balance  due 322 

what  constitutes  a  title  which  may  be  sold 322 

notice  to  heirs  of  presentation  of  final  report  of  executor 
or  administrator  is  essential  to  an  order  approving  report.  555 

court  must  fix  the  manner  of  giving  constructive  notice  to 
heirs  of  an  intended  final  settlement 555 

when  constructive  notice  of  intended  final  settlement  is  not 
binding  upon  a  non-resident  heir 555 

a  petition  by  a  non-resident  heir  to  vacate  an  order  approv- 
ing an  executor's  report  is  not  a  collateral  attack 555 

when  order  approving  executor's  report  is  without  juris- 
diction and  void  as  to  a  non-resident  heir 555 

FELLOW-SERVANTS. 

when  switch  tender  is  not  a  fellow-servant  of  engine  crew.  176 
an  instruction  stating  the  law  of  fellow-servant  relation 
need  not  embody  element  of  due  care 176 

FIDUCIARY  RELATIONS. 

a  business  transaction  between  parties  is  not  affected  by 
their  subsequent  relation  as  attorney  and  client 109 

FOREIGN  CORPORATIONS. 

a  foreign  railroad  corporation  doing  business  in  Illinois 
must  report  to  railroad  and  warehouse  commission  al- 
though engaged  in  inter-State  commerce 581 

FORMER  CASES. 

Lantry  v.  Lantry,  51  111.  458,  distinguished,  as  to  when  a 
grantee  must  convey  as  a  constructive  trustee 69 

Collins  V.  Cobe,  202  111.  469,  distinguished,  as  to  when  a 
shareholder  in  loan  association  is  not  estopped  to  raise 
the  defense  of  usury 127 

In  re  Estate  of  C ashman,  134  111.  88,  and  MarkiUie  v.  Rag- 
land,  yy  id.  98,  distinguished,  as  to  what  words  used  in 
will  do  not  enlarge  life  estate 160 

Holmes  y,  C,  &  A.  R.  R,  Co.  94  111.  439,  adhered  to,  as  to 
section  25  of  Limitation  act  applying  only  to  involun- 
tary non-suits 172 

Streatpr  Ind.  Tel.  Co.  v.  Construction  Co.  117  111.  577,  dis- 
tinguished, as  to  section  16  of  Corporation  act  applying 
only  to  corporations  having  a  legal  existence 260 


Digitized  by  VjOOQIC 


666  lNt>E&.  [2iS  tlL 

FORMER  CASlS,S.^Continued.  page. 

Burton  v.  Gagnon,  i8o  111.  345,  explained,  as  to  when  will 
passes  only  a  life  estate  to  widow 339 

Seitzinger  v.  Modern  Woodmen,  204  111.  58,  followed,  as  to 
when  suicide  of  member  of  benefit  society  precludes  re- 
covery   518 

Fisher  v.  Jansen,  128  III.  549,  distinguished,  as  to  admissibil- 
ity of  proof  of  plaintiff's  business  income  upon  question 
of  damages 522 

Maywood  Co.  v.  Village  of  Maywood,  118  111.  61,  distin- 
guished, as  to  when  a  dedication  by  corporation  is  ultra 
vires 546 

FRATERNAL  INSURANCE.— See  INSURANCE. 

FRAUD.— See  STATUTE  OF  FRAUDS. 

when  grantee  is  under  obligation  to  convey  land  as  a  con- 
structive trustee 69 

when  court  will  not  interfere,  at  suit  of  a  grantor,  to  set 
aside  deed  made  to  defraud  creditors  274 

contestants,  on  appeal  to  circuit  court,  may  introduce  any 
competent  evidence  tending  to  invalidate  will  for  fraud, 
compulsion  or  improper  conduct 316 

what  evidence  is  not  competent  to  show  alleged  fraud  in 
procuring  will 316 

FREEHOLD. 

when  freehold  is  not  involved  in  bill  for  injunction 155 

a  freehold  is  not  involved  on  appeal  from  a  partition  decree 
where  the  only  question  raised  is  one  of  practice 201 

a  freehold  must  be  involved  in  the  points  to  be  decided  on 
appeal  to  give  Supreme  Court  jurisdiction 201 

suit  begun  in  court  of  record  to  recover  penalty  for  ob- 
structing highway  involves  a  freehold 367 

jurisdiction,  where  a  freehold  is  involved,  cannot  be  con- 
ferred upon  Appellate  Court  by  acts  of  parties 367 

wife's  right  to  homestead  while  husband  is  living  with  the 
family  is  not  a  freehold  estate 423 

when  appeal  from  decree  dismissing  bill  to  enforce  ante- 
nuptial contract  goes  to  Appellate  Court 423 

GIFTS. 

title  to  land  may  pass,  in  equity,  without  deed  under  seal . .  352 
parent  may  make  a  valid  gift  of  land  to  child  without  a 
deed  under  seal  if  rights  of  creditors  do  not  intervene — 
what  shows  a  valid  gift 352 
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GUARANTY.  pagb. 

when  execution  of  contract  of  guaranty  is  binding  upon  a 
corporation  without  proving  special  authority  to  make  it.  477 

distinction  between  liability  of  endorser  and  guarantor  of 
commercial  paper  477 

a  blank  endorsement  of  a  note  cannot  be  converted  into  a 
guaranty  and  parol  proof  be  relied  upon  to  prove  that 
such  was  the  agreement 477 

whether  contract  of  guaranty  was  written  before  or  after 
endorsement  is  immaterial  if  the  endorser  subsequently 
expressly  ratifies  the  guaranty 477 

HABEAS  CORPUS. 

parents  or  guardian  must  have  notice  of  proceeding  to  de- 
prive them  of  custody  of  child 346 

when  habeas  corpus  will  be  granted  to  discharge  child  from 
House  of  Correction 346 

HIGHWAYS. 

what  does  not  support  a  claim  of  highway  by  user 96 

suit  begun  in  a  court  of  record  to  recover  penalty  for  ob- 
structing highway  involves  a  freehold 367 

HOMESTEAD. 

wife's  right  to  homestead  while  husband  is  living  with  the 
family  is  not  a  freehold  estate 423 

as  against  creditors  it  is  not  essential  to  the  estate  of  home- 
stead that  the  householder  have  title  in  fee 612 

IMPROVEMENTS.— See  SPECIAL  ASSESSMENTS. 

INJUNCTION. 

when  bill  will  not  lie  to  enjoin  manufacture  of  article 136 

when  freehold  is  not  involved  in  bill  for  injunction 155 

when  court  may  dissolve  injunction  and  dismiss  bill 230 

a  court  of  equity  has  jurisdiction  to  enjoin  threatened  in- 
jury to  servient  estate  from  increased  burden  of  water..  231 

right  of  municipal  corporation  to  divert  surface  water 231 

when  party  cannot  be  relegated  to  action  at  law  for  dam- 
ages    231 

court  must  judge  from  facts  alleged  in  bill  whether  com- 
plainant's rights  will  be  prejudiced  by  not  issuing  an  in- 
junction immediately  and  without  notice 244 

when  affidavit  as  to  the  truth  of  a  bill  for  injunction  is  de- 
fective   244 
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INJUNCTION.— C^«/tn«^rf.  page. 

injunction  should  not  issue  to  restrain  a  mere  libel 244 

a  party  cannot  refuse  to  obey  an  order  of  court  which  is 

merely  erroneous  and  not  void 244 

injunction  is  binding  although  erroneous 244 

when  attachment  for  contempt  is  unauthorized 244 

what  is  not  a  violation  of  injunction  restraining  a  hospital 
from  representing  a  certain  physician  to  be  a  member  of 

its  staff 245 

when  remedy  against  improper  assessment  is  by  injunc- 
tion and  not  by  appeal  to  Auditor  from  decision  of  board 

of  review 284 

breach  of  a  negative  covenant  may  be  enjoined,  and  the 

right  to  such  injunction  is  independent  of  remedy  at  law.  616 
one  purchasing  land  and  engaging  in  business  knowing  his 
vendor  is  violating  a  contract  cannot  complain  that  en- 
joining of  breach  of  contract  will  injure  his  business. . .  617 

INSANE  PERSONS. 

what  evidence  tends  to  show  that  consideration  paid  for 

land  purchased  from  distracted  person  was  adequate 108 

mere  mental  weakness  does  not  justify  a  court  of  equity  in 

setting  aside  an  executed  contract 109 

INSTRUCTIONS. 

an  instruction  directing  a  verdict  in  trespass  if  the  jury 
believe  the  facts  stated  therein  are  proved  is  not  faulty 
in  omitting  undisputed  facts 59 

when  instruction  in  trespass  is  not  harmful 59 

when  instruction  in  sidewalk  injury  case  does  not  assume 
existence  of  a  disputed  fact 99 

when  instruction  is  not  erroneous  in  not  referring  to  evi- 
dence      99 

when  instruction  does  not  assume  fact  that  death  resulted 
from  negligence  of  defendant's  servants 176 

an  instruction  stating  law  of  fellow-servant  relation  need 
not  embody  the  element  of  due  care 176 

when  refusal  of  instruction  on  fellow-servant  question  is 
proper 177 

instruction  need  not  include  theory  of  opponent  as  to  facts.  329 

extent  to  which  jury  may  be  authorized  to  consider  fact  of 
intoxication  of  defendant's  servant 383 

instructions  complicating  or  broadening  the  rule  making 
the  jury  the  judges  of  the  law  in  a  criminal  case  should 
be  refused 4S5 

when  instruction  as  to  meaning  of  contract  not  erroneous.  629 
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INSTRUCTIONS.— Co«/in«^d.                                                 page. 
error  in  giving  an  instruction  permitting  a  recovery  upon 
proof  of  substantial  performance  of  a  contract  is  harm- 
less where  the  evidence  shows  a  literal  performance 629 

INSURANCE. 

when  suicide  by-law  of  benefit  society  is  valid 32 

a  benefit  socie^  is  not  a  charitable  institution  within  the 
meaning  of  the  constitution 54 

act  of  1905,  exempting  funds  of  benefit  society  from  taxa- 
tion, is  unconstitutional 54 

when  alleged  adopted  daughter  of  member  of  benefit  soci- 
ety is  the  equitable  beneficiary  of  his  certificate 301 

when  person  is  a  dependent 301 

when  certificate  of  organization  of  benefit  society,  and  not 
the  statute,  will  control  eligibility  of  beneficiaries 301 

subsequent  by-laws  and  statutes  may  change  contract  with 
benefit  society  if  member  has  so  agreed 302 

a  person  not  a  member  of  the  designated  classes  of  benefi- 
ciaries cannot  take  as  a  beneficiary 302 

when  person  cannot  take  as  a  dependent 302 

what  representations  of  insurance  agent  in  settling  claim 
are  binding  upon  the  insurance  company 329 

when  suicide  of  member  of  benefit  society  bars  recovery. .  518 

INTERPLEADER. 

bill  of  interpleader  must  show  that  defendants  are  claim- 
ing the  same  debt,  duty  or  thing  from  complainant 507 

interpleader  cannot  be  maintained  if  complainant  is  a  tort 
feasor  as  to  either  of  the  defendants 507 

when  equity  cannot  compel  abandonment  of  suit 507 

when  bank  cannot  maintain  bill  of  interpleader 508 

INTER-STATE  COMMERCE.— See  RAILROADS. 

JUDGMENTS  AND  DECREES. 

the  evidence  must  be  preserved  in  order  to  support  decree 
granting  separate  maintenance  on  cross-bill  after  dis- 
missing bill  for  divorce 209 

when  decree  is  res  judicata 349 

general  reversal  of  a  decree  abrogates  it  and  restores  the 
parties  litigant  to  their  original  rights 454 

party  to  suit  is  presumed  to  know  of  errors  in  the  record, 
and  if  he  has  derived  a  benefit  from  the  decree  he  must 
make  restitution  upon  its  general  reversal 454 

effect  of  sale  of  land,  as  between  parties  to  a  suit,  where 
the  decree  relied  upon  is  reversed 454 
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JUDGMENTS  AND  DECREES.— Conf«nu<?rf.  PAca. 

innocent  third  parties  may  rely  upon  a  decree  if  the  court 
had  jurisdiction,  and  interests  acquired  on  faith  thereof 
are  protected  in  case  of  reversal 454 

party  to  partition  suit  who  sells  property  on  faith  of  the 
decree  must  account  for  the  proceeds  if  the  decree  is  re- 
versed generally 455 

a  mortgagee  without  notice  is  entitled  to  protection  as 
against  the  general  reversal  of  a  decree  if  the  court  had 
jurisdiction 455 

court  may  investigate  all  accounts  of  receiver  on  final  re- 
port even  though  partial  report  has  been  approved 501 

Appellate  Court's  judgment  is  void  if  court  did  not  have 
jurisdiction  of  the  subject  matter 540 

when  Appellate  Court's  judgment,  on  appeal  from  mandor 
mus  proceeding  to  compel  mayor  to  issue  license  to  keep 
a  junk  shop,  is  conclusive 540 

court  must  fix  the  manner  of  giving  constructive  notice  to 
heirs  of  presentation  of  executor's  final  report 555 

when  order  approving  executor's  report  is  without  juris- 
diction and  void  as  to  a  non-resident  heir 555 

a  petition  by  a  non-resident  heir  to  vacate  an  order  approv- 
ing an  executor's  report  is  not  a  collateral  attack 555 

JUDICIAL  SALES. 

probate  court  has  power  to  order  sale  of  land  which  dece- 
dent has  not  completed  payment  upon — purchaser  at  the 
sale  must  pay  the  balance  due 322 

what  constitutes  a  title  which  may  be  sold 322 

JUNK  SHOPS. 

when  judgment  of  Appellate  Court,  on  appeal  from  man- 
damus proceeding  to  compel  mayor  to  issue  license  to 
keep  a  junk  shop,  is  conclusive 540 

JURISDICTION.— See  APPEALS  AND  ERRORS. 

jurisdiction  of  subject  matter  cannot  be  conferred  by  acts 
of  the  parties 367 

Appellate's  Court's  judgment  is  void  if  court  did  not  have 
jurisdiction  of  subject  matter,  and  the  Supreme  Court 
will  reverse  with  directions  to  dismiss  appeal 540 

jurisdiction  of  subject  matter  cannot  be  conferred  by  con- 
sent    540 

when  Appellate  Court  has  jurisdiction  of  appeal  from  man- 
damus proceeding  attacking  city  ordinance 540 

party  must  obtain  decision  on  his  point  that  ordinance  is 
unconstitutional  or  the  point  is  waived 540 
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JURISDICTION,— Continued,  page. 

notice  to  heirs  of  the  presentation  of  final  report  of  exec- 
utor or  administrator  is  essential  to  an  order  approving 
the  report  555 

when  order  approving  executor's  report  is  without  juris- 
diction and  void  as  to  a  non-resident  heir 555 

JUVENILE  COURTS. 

parents  or  guardian  must  have  notice  of  proceeding  to  de- 
prive them  of  custody  of  child 346 

when  habeas  corpus  will  be  granted  to  discharge  child  from 
House  of  Correction 346 

LAW  AND  FACT. 

whether  rainfall  is  unprecedented  is  a  question  of  fact. . .  387 
what  questions  in  action  against  railroad  company  for  in- 
juries are  properly  submitted  to  the  jury 395 

when  construction  of  written  contract  is  for  the  jury 629 

when  question  whether  machine  was  defective  is  for  the 
jury 629 

LEASES. 

when  provision  of  a  lease  designed  to  prevent  mechanics' 

liens  from  attaching  is  invalid 468 

statement  of  claim  for-  mechanic's  lien  construed  as  not 

charging  lessor's  interest  with  the  lien 468 

LEGACIES.— See  WILLS. 

LIBEL. 

injunction  will  not  lie  to  restrain  a  mere  libel 244 

LICENSE. 

extent  to  which  leave  or  license  may  be  proved  under  plea 
of  not  guilty  in  action  of  trespass 59 

LIENS.— See  MECHANICS'  LIENS;  MORTGAGES. 

LIMITATIONS. 

section  25  of  the  Limitation  act  applies  only  to  involuntary 

non-suits  172 

when  non-suit  is  voluntary 172 

LOAN  ASSOCIATIONS. 

to  avoid  penalties  of  usury,  loans  must  be  made  in  the  man- 
ner provided  by  the  statute 126 

when  shareholder  is  not  estopped  to  urge  usury 127 


Digitized  by  VjOOQIC 


672  INDEX.  m  OL 

LOAN  ASSOCIATIONS.— C(7n/«nf*e(f.  pag«. 

under  Homestead  and  Loan  Association  act  the  power  to 

make  by-laws  is  in  the  shareholders 126 

a  loan  made  in  pursuance  of  directors'  resolution  is  not 

made  in  pursuance  of  a  by-law 126 

a  party  procuring  a  loan  is  not  obliged  to  inform  himself 

whether  loan  association  is  obeying  the  law 127 

if  a  corporation  has  no  power  to  make  a  certain  contract, 

performance  by  either  party  does  not  give  it  validity. . .   127 

LODGES.— See  BENEFIT  SOCIETIES. 
LUNATICS.— See  INSANE  PERSONS. 

MANDAMUS. 

when  Appellate  Court's  judgment,  on  appeal  from  man- 
damus proceeding  to  compel  mayor  to  issue  license  to 
keep  a  junk  shop,  is  conclusive 540 

mandamus  will  lie  to  compel  a  railroad  company  to  make 
the  annual  report  to  the  railroad  and  warehouse  com- 
mission as  required  by  law 581 

MASTER  AND  SERVANT.— See  RAILROADS. 

when  servant  assumes  risk  of  injury  from  partially  ex- 
posed cog-wheels 142 

when  servant  is  charged  with  knowledge  of  danger  from 
known  defect 142 

testimony  cannot  be  disregarded  because  the  witness  is  in 
the  employ  of  the  defendant 143 

railroad  must  use  reasonable  care  to  keep  machinery  and 
appliances  in  reasonably  safe  condition 395 

extra  hazard  from  master's  failure  to  use  reasonable  care 
to  keep  machinery  in  reasonably  safe  condition  is  not  an 
ordinary  risk  assumed  by  the  servant 395 

it  is  the  duty  of  a  street  car  conductor  to  obey  the  law,  re- 
gardless of  contrary  instructions  of  the  company 522 

as  respects  his  statements  when  issuing  transfers,  a  street 
car  conductor  occupies  the  same  relation  as  a  ticket  seller 
for  a  railroad  company 522 

rule  relating  to  master's  duty  to  furnish  safe  place  for  ser- 
vant to  work  does  not  apply  to  servants  whose  duty  it  is 
to  make  dangerous  places  safe  for  others 595 

a  mine  manager  is  not  required,  under  section  18  of  the 
Mines  act,  to  personally  accompany  and  direct  the  work 
of  the  rock  gang 595 

what  is  not  necessarily  contributory  negligence  by  servant.  638 
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MASTER  AND  SERVANT.— Continued.  page. 

what  evidence  is  admissible  to  explain  plaintiffs  act  in  put- 
ting his  hand  under  blade  of  slat-cutting  machine 638 

when  master's  failure  to  provide  guard  for  blade  of  slat- 
cutting  machine  is  not  ground  for  recovery 638 

facts  under  which  question  whether  machine  was  defective 
should  be  submitted  to  the  jury 638 

MECHANICS'  LIENS. 

lien  should  not  be  extended  to  cases  no't  provided  for  by 
the  language  of  the  statute 468 

statement  of  claim  for  lien  construed  as  not  charging  les- 
sor's interest  with  the  lien 468 

when  provision  of  lease  designed  to  prevent  mechanics* 
liens  from  attaching  is  invalid 468 

claimant  must  produce  architect's  certificate  as  required  by 
his  contract  or  show  a  sufficient  excuse  for  not  doing  so.  468 

what  is  not  an  architect's  certificate  such  as  is  required  by 
terms  of  a  building  contract 468 

building  contract  construed  as  extending  time  of  payment 
beyond  one  year 468 

MINES. 

rule  relating  to  master's  duty  to  furnish  safe  place  for  a 
servant  to  work  does  not  apply  to  servants  whose  duty 
it  is  to  make  dangerous  places  safe  for  others 595 

a  mine  manager  is  not  required,  under  section  18  of  the 
Mines  act,  to  personally  accompany  and  direct  the  work 
of  the  rock  gang 595 

MONOPOLY. 

a  patented  pavement  cannot  be  laid  by  special  assessment.  428 

purpose  of  the  anti-trust  statutes 616 

a  contract  in  partial  restraint  of  trade  may  be  valid 616 

when  a  contract  limiting  the  sale  of  fire  clay  from  a  cer- 
tain bed  for  a  fixed  period  is  valid 616 

MORTGAGES. 

receiver's  report  should  be  closely  scrutinized 500 

receiver  in  foreclosure  cannot  be  allowed  to  spend  large 

sums  for  benefit  of  purchaser  at  the  sale 501 

court  may  investigate  all  accounts  of  receiver  on  a  final 

report  501 

purchaser  at  foreclosure  sale  is  not  entitled  to  rents  and 

profits  during  redemption  period — when  owner  of  equity 

of  redemption  is  entitled  to  them 501 

828-48 
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MUNICIPAL  CORPORATIONS.  pace. 

what  docs  not  support  a  claim  of  highway  by  user 96 

it  is  the  duty  of  a  city  to  use  reasonable  care  to  keep  its 
sidewalks  in  reasonably  safe  condition,  even  though  they 
are  located  in  the  suburbs 99 

when  instruction  in  sidewalk  injury  case  does  not  assume 
a  disputed  fact 99 

when  instruction  in  sidewalk  injury  case  is  not  erroneous 
in  not  referring  to  the  evidence 99 

right  of  municipal  corporation  to  divert  surface  water...  231 

equity  has  jurisdiction  to  enjoin  threatened  injury  to  ser- 
vient estate  by  increasing  burden  of  water 231 

a  patented  pavement  cannot  be  laid  by  special  assessment.  428 

amount  of  indebtedness  of  municipal  corporation  does  not 
affect  its  power  to  levy  lawful  taxes  up  to  the  limit  im- 
posed by  law 448 

school  board  may  levy  tax  for  building  purposes  from  year 
to  year  to  complete  building  though  it  has  exhausted  its 
power  to  borrow  money 448 

when  Appellate  Court's  judgment,  on  appeal  from  man- 
damus proceeding  to  compel  mayor  to  issue  license  to 
keep  a  junk  shop,  is  conclusive 540 

NEGATIVE  COVENANTS.— See  COVENANTS. 

NEGLIGENCE. 

failure  of  depositor  to  personally  examine  account,  pass- 
book and  checks  is  not  necessarily  negligence 42 

a  city  must  use  reasonable  care  to  keep  its  sidewalks  in  a 
reasonably  safe  condition,  even  though  they  are  located 
in  the  suburbs. . .  | 99 

when  servant  assumes  risk  of  injury  from  partially  ex- 
posed cog-wheels   142 

when  servant  is  charged  with  knowledge  of  danger  from 
known  defect 142 

what  tends  to  show  negligence  in  operating  train 176 

when  switch  tender  is  not  a  fellow-servant  of  engine  crew.  176 

facts  under  which  action  for  injury  from  falling  of  barrel 
from  wagon  should  go  to  jury 383 

extent  to  which  jury  in  personal  injury  case  may  consider 
fact  of  intoxication  of  defendant's  servant 383 

extra  hazard  from  master's  failure  to  use  reasonable  care 
to  keep  machinery  in  reasonably  safe  condition  is  not  an 
ordinary  risk  assumed  by  the  servant 395 

what  questions  in  action  against  railroad  company  for  in- 
juries are  properly  submitted  to  the  jury 395 
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NEGLIGENCE.— C(?«/i«ucd.  page. 

rule  relating  to  master's  duty  to  furnish  safe  place  for  ser- 
vant to  work  does  not  apply  to  servants  whose  duty  it  is 
to  make  dangerous  places  safe  for  others 595 

a  mine  manager  is  not  required,  under  section  18  of  the 
Mines  act,  to  personally  accompany  and  direct  the  work 
of  the  rock  gang 595 

what  evidence  is  admissible  to  explain  plaintiff's  act  in  put- 
ting his  hand  under  blade  of  slat-cutting  machine 638 

what  is  not  necessarily  contributory  negligence  by  servant.  638 

when  master's  failure  to  provide  guard  for  cutter-blade  of 
slat-cutting  machine  is  not  ground  for  recovery 638 

NEGOTIABLE  INSTRUMENTS.— See  BILLS  AND  NOTES. 

NEW  TRIAL. 

a  new  trial  will  not  be  granted  for  newly  discovered  evi- 
dence which  is  cumulative  and  not  conclusive 117 

NON-SUITS. 

section  25  of  the  Limitation  act  applies  only  to  involuntary 

non-suits  172 

when  non-suit  is  voluntary 172 

NOTICE. 

when  notice  to  agent  is  not  imputed  to  principal 41 

when  servant  is  charged  with  knowledge  of  danger  aris- 
ing from  known  defect 142 

court  must  judge  from  facts  alleged  in  bill  whether  com- 
plainant's rights  will  be  prejudiced  by  not  issuing  in- 
junction immediately  and  without  notice 244 

when  property  owner  may  disregard  notice  of  the  passage 
of  a  sidewalk  ordinance 297 

recording  invalid  deed  does  not  make  it  valid  nor  affect 
the  rights  of  a  subsequent  purchaser 343 

parents  or  guardian  must  have  notice  of  proceeding  in  the 
juvenile  court  to  deprive  them  of  custody  of  child 346 

in  absence  of  any  statute  or  rule  of  court,  written  notice  of 
re-docketing  remanded  cause  is  not  essential 410 

section  83  of  Practice  act  requires  notice  of  the  re-docket- 
ing of  a  remanded  cause 41 1 

what  is  sufficient  notice  of  re-docketing  remanded  special 
assessment  case — what  does  not  render  such  notice  in- 
sufficient   41 1 

general  rule  as  to  construing  notices 411 

notice  to  heirs  of  presentation  of  final  report  of  executor 
or  administrator  is  essential  to  order  approving  report..  555 
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NOTlCE,^Continued.  page. 

when  party  is  charged  with  notice  that  a  certificate  of  a 

hotel  corporation  purporting  to  be  a  dedication  of  certain 

privileges  to  purchasers  of  lots  is  ultra  vires 546 

court  must  fix  the  manner  of  giving  constructive  notice  to 

heirs  of  an  intended  final  settlement 555 

when  constructive  notice  of  an  intended  final  settlement  is 

not  binding  upon  non-resident  heir 555 

NUISANCES. 

each  overflow  of  water  caused  by  an  improperly  built  rail- 
road embankment  is  a  fresh  nuisance 387 

ORDINANCES. 

street  car  company  is  not  justified  in  disobeying  ordinance 

because  it  believes  the  same  to  be  invalid 521 

it  is  the  duty  of  a  street  car  conductor  to  obey  ordinances, 

regardless  of  contrary  instructions  of  the  company 521 

when  street  car  transfer  ordinance  is  admissible  in  action 

for  damages  from  forcible  ejection 522 

PARENT  AND  CHILD. 

parents  or  guardian  must  have  notice  of  proceeding  in  the 

juvenile  court  to  deprive  them  of  custody  of  child 346 

when  habeas  corpus  will  be  awarded  to  discharge  a  child 

from  House  of  Correction 346 

parent  may  make  a  valid  gift  of  land  to  child  without  deed 

under  seal  if  rights  of  creditors  do  not  intervene — what 

shows  a  valid  gift 352 

PARTIES. 

a  creditor,  by  filing  claim  with  receiver  without  leave  of 
court,  does  not  thereby  become  a  party  to  the  receiver- 
ship proceeding 271 

if  a  writ  of  error  is  sued  out  by  a  person  not  a  party  to  the 
record  below,  his  right  to  the  writ  must  affirmatively  ap- 
pear from  his  assignments  of  error 271 

PARTITION. 

general  reversal  of  a  decree  abrogates  it  and  restores  the 
parties  litigant  to  their  original  rights 454 

party  to  suit  is  presumed  to  know  of  errors  in  record,  and 
if  he  has  derived  a  benefit  from  decree  he  must  make  res- 
titution when  decree  is  reversed 454 

effect  of  sale,  as  between  parties  to  partition  suit,  where 
the  decree  is  reversed  generally 454 
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PARTITION.— Co»/wu^(f.  page. 

innocent  purchasers,  including  mortgagees,  who  have  re- 
lied upon  decree  will  be  protected,  if  court  had  jurisdic- 
tion, though  decree  is  reversed 454 

party  to  partition  suit  who  sells  property  on  faith  of  decree 
must  account  for  proceeds  if  the  decree  is  subsequently 
reversed  generally 455 

PERJURY. 

exact  words  used  in  an  indictment  for  perjury  need  not  be 
proven  if  their  substance  is  proved 117 

PLEADING. 

when  foreign  law  need  not  be  specially  pleaded 142 

what  is  a  waiver  of  objection  that  a  foreign  law  was  not 

specially  pleaded  142 

demurrer  to  bill  does  not  admit  legal  conclusions 204 

bill  of  interpleader  must  show  that  defendants  are  claim- 
ing the  same  debt,  duty  or  thing  from  complainant 507 

bill  of  interpleader  will  not  lie  if  the  complainant  is  a  tort 

feasor  as  to  either  of  the  defendants 507 

an  immaterial  allegation  as  to  rate  of  speed  street  car  was 
traveling  need  not  be  proved 521 

POWERS.— See  WILLS. 

PRACTICE.— See  APPEALS  AND  ERRORS. 

a  new  trial  will  not  be  granted  for  newly  discovered  evi- 
dence which  is  cumulative  and  not  conclusive 117 

a  stipulation  becomes  part  of  record  proper  upon  filing. . .   121 

when  motion  is  part  of  the  record 121 

when  affidavits  are  not  part  of  the  record 121 

section  25  of  the  Limitation  act  applies  only  to  involuntary 

non-suits   172 

'  when  non-suit  is  voluntary 172 

decision  long  followed  will  not  be  overruled  if  it  violates 
no  positive  rule  of  law  and  causes  no  serious  detriment 

to  the  public  interests 173 

rule  as  to  preserving  evidence  in  order  to  support  decree 

on  appeal  209 

evidence  must  be  preserved  in  order  to  support  the  decree 
granting  separate  maintenance  on  cross-bill  after  dis- 
missing bill  for  divorce 209 

where  a  writ  of  error  is  sued  out  by  a  person  not  a  party 
to  the  record  below,  his  right  to  the  writ  must  affirma- 
tively appear  from  his  assignment  of  error 271 
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PRACTICE.— Continued.  page. 

when  propositions  of  law  are  necessary 364 . 

violation  of  Supreme  Court  rule  15,  in  filing  brief  not  con- 
taining opinion  of  the  Appellate  Court,  is  ground  for  af- 
firmance   382 

in  absence  of  any  statute  or  rule  of  court,  notice  in  writing 
of  re-docketing  remanded  cause  is  not  essential 410 

section  83  of  the  Practice  act  requires  notice  of  the  re- 
docketing  of  a  remanded  cause 41 1 

what  is  a  sufficient  notice  of  re-docketing  of  remanded  spe- 
cial assessment  case 411 

party  in  whose  favor  a  decree  granting  affirmative  relief 
is  rendered  must  preserve  the  evidence  in  some  manner 
in  order  to  sustain  the  decree  on  appeal 500 

a  court  may  investigate  all  accounts  of  a  receiver  on  final 
report  501 

Appellate  Court's  judgment  is  void  if  court  did  not  have 
jurisdiction  of  subject  matter,  and  the  Supreme  Court 
will  reverse  with  directions  to  dismiss  the  appeal 540 

a  petition  for  rehearing  which  is  but  a  re-argument  of  the 
points  already  considered  will  be  stricken  from  files. . . .  546 

PRESUMPTIONS. 

presumptions  as  to  authority  of  agents  of  corporations  are 
the  same  as  those  relating  to  agents  of  individuals 41 

extent  of  doctrine  presuming  authority  of  corporation's 
agents    41 

possession  of  a  recorded  deed  by  grantee  raises  a  presump- 
tion of  delivery  which  requires  clear  proof  to  overcome.  204 

the  presumption  of  law  is  against  intestacy 213 

land  not  included  within  the  terms  of  a  will  is  not  affected 
by  it,  notwithstanding  presumption  against  intestacy. . .   535 

PRINCIPAL  AND  AGENT. 

parties  dealing  with  assumed  agent  act  at  their  peril 41 

agency  cannot  be  proved  by  acts  or  words  of  agent 41 

authority  of  agent  to  borrow  money  must  be  expressly  con- 
ferred or  necessarily  implied 41 

what  facts  do  not  show  that  agent  of  corporation  had  the 
authority  to  borrow  money 41 

presumptions  as  to  authority  of  agents  of  corporation  are 
the  same  as  those  relating  to  agents  of  individuals 41 

extent  of  doctrine  presuming  authority  of  corporation's 
agents 4^ 

party  relying  upon  apparent  authority  of  agent  must  prove 
knowledge  by  him  of  the  acts  on  which  he  relies 41 
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PRINCIPAL  AND  AGKNT, -^Continued,  page. 

when  notice  to  agent  is  not  imputed  to  the  principal 42 

payment  by  bank  of  overdraft  by  agent  on  principal's  ac- 
count is  a  loan  to  agent  by  bank,  which  must  show  the 
authority  of  agent  to  borrow  money 42 

what  does  not  render  principal  liable  for  an  agent's  over- 
drafts on  principal's  account 42 

what  representations  of  insurance  agent  in  settling  claim 
are  binding  upon  the  insurance  company 329 

when  liability  for  money  paid  out  is  not  excused  upon  the 
ground  defendant  was  acting  as  agent 339 

when  proof  of  special  authority  for  president  of  corpora- 
tion to  execute  contract  of  guaranty  is  not  essential 477 

as  respects  his  statements  when  issuing  transfers,  a  street 
car  conductor  occupies  the  same  relation  as  ticket  seller 
for  a  railroad  company 522 

when  rule  against  officer  of  corporation  receiving  compen- 
sation for  services,  except  when  authorized  by  previous 
by-law  or  resolution,  does  not  apply 567 

agent  for  corporation  may  be  appointed  by  parol 567 

corporation  may  ratify  acts  of  person  who  assumed  to  act 
for  it,  provided  acts  are  such  as  might  have  been  legally 
authorized  by  the  corporation 568 

when  stockholder  is  entitled  to  retain  stock  given  him  for 
services  in  preserving  the  corporation  and  putting  it  up- 
on a  profitable  basis 568 

PROMISSORY  NOTES.— See  BILLS  AND  NOTES. 

PROPOSITIONS  OF  LAW. 

when  propositions  of  law  are  necessary 364 

PUBLIC  IMPROVEMENTS.— See  SPECIAL  ASSESSMENTS. 
a  patented  pavement  cannot  be  laid  by  special  assessment.  428 

RAILROADS.— See  STREET  RAILWAYS. 

what  tends  to  show  negligence  in  operating  train 176 

when  switch  tender  is  not  fellow-servant  of  engine  crew. .   176 
an  instruction  stating  law  of  fellow-servant  relation  need 

not  embody  the  element  of  due  care 176 

when  defendant  railroad  is  not  bound  by  jury's  answer  to 
special  interrogatory  upon  the  question  of  the  existence 

of  the  relation  of  fellow-servants 176 

company  is  liable  for  damage  after  notice  of  improper  con- 
struction of  embankment  although  the  embankment  was 
built  by  its  predecessor 387 
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RAILROADS.— Continued.  page. 

each  overflow  of  water  caused  by  an  improperly  built  rail- 
road emtankment  is  a  fresh  nuisance 387 

railroad  must  use  reasonable  care  to  keep  machinery  and 
appliances  in  reasonably  safe  condition 395 

extra  hazard  from  company's  failure  to  use  reasonable 
care  to  keep  machinery  in  reasonably  safe  condition  is 
not  an  ordinary  risk  assumed  by  employee 395 

when  company  is  liable  for  injury  to  employee 395 

words  "doing  business  in  this  State,"  used  in  section  6  of 
act  relating  to  the  railroad  and  warehouse  commission, 
construed  581 

section  6  of  Railroad  and  Warehouse  Commission  act,  re- 
quiring annual  reports  to  commissioners,  applies  to  for- 
eign roads  in  Illinois  though  in  inter-State  commerce. .  581 

State  may  create  board  to  regulate  all  railroads  doing  busi- 
ness in  the  State,  provided  such  regulations  do  not  hin- 
der inter-State  commerce  or  violate  the  law 581 

section  6  of  Railroad  and  Warehouse  Commission  act  is 
not  unconstitutional  as  violating  inter-State  commerce 
provision  of  the  Federal  constitution 581 

mandamus  will  lie  to  compel  a  railroad  company  to  make 
the  annual  report  to  the  railroad  and  warehouse  commis- 
sion as  required  by  law 581 

when  a  law  of  a  State  does  not  violate  the  inter-State  com- 
merce provision  of  the  Federal  constitution 581 

RAPE. 

to  sustain  a  conviction  of  assault  to  rape,  every  ingredient 
of  the  crime  of  rape,  except  its  accomplishment,  must  be 
proved  beyond  a  reasonable  doubt 324 

proof  of  assault,  coupled  with  persuasion  to  have  sexual 
intercourse,  does  not  prove  assault  to  rape 324 

what  evidence  is  not  sufficient  to  sustain  conviction  of  as- 
sault with  intent  to  rape 324 

REAL  PROPERTY.— See  WILLS;  DEEDS;  MORTGAGES. 

giving  back  an  unrecorded  deed  to  grantor  to  be  destroyed 
does  not  re-vest  legal  title  but  passes  an  equitable  title . .     69 

what  does  not  create  a  constructive  trust 69 

when  grantee  is  under  obligations  to  convey  land  as  a  con- 
structive trustee 69 

the  Statute  of  Frauds  does  not  apply  to  a  constructive  trust 
arising  out  of  fraud 69 

when  contract  to  accept  property  in  lieu  of  share  of  estate 
is  valid   7^ 
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REAL  PROPERTY. —Continued.                                            page. 
what  facts  must  be  proved  to  take  an  oral  promise  to  con- 
vey out  of  the  operation  of  the  Statute  of  Frauds 255 

where  the  declarations  to  third  persons  are  relied  upon  to 

prove  oral  agreement  to  convey,  the  proof  must  be  clear.  255 
establishment  of  unascertained  boundary  by  parol  is  bind- 
ing, notwithstanding  the  Statute  of  Frauds 291 

vshat  is  necessary  to  effect  a  change  in  known  boundary. .  291 
when  half  century's  possession  does  not  control  the  ques- 
tion of  boundary  line 291 

recording  invalid  deed  does  not  make  it  valid  nor  affect  the 

rights  of  a  subsequent  purchaser 343 

title  may  pass,  in  equity,  without  deed  under  seal 352 

parent  may  make  a  valid  gift  of  land  to  child  without  deed 
under  seal  if  rights  of  creditors  do  not  intervene — ^when 

gift  is  valid  352 

there  can  be  no  partial  delivery  of  a  deed 438 

when  deed  is  not  delivered 438 

land  not  included  within  the  terms  of  a  will  is  not  affected 
by  it,  notwithstanding  presumption  against  intestacy. . .  535 

RECEIVERS. 

receiver's  report  should  be  closely  scrutinized 500 

a  receiver  in  foreclosure  should  not  be  permitted  to  spend 

large  sums  for  benefit  of  purchasef  at  sale 501 

court  may  investigate  all  accounts  of  a  receiver  on  final 

report 501 

purchaser  at  foreclosure  sale  is  not  entitled  to  the  rents 

and  profits  during  the  redemption  period 501 

when  owner  of  equity  of  redemption  is  entitled  to  rents 

and  profits  during  redemption  period 501 

REDEMPTION.— See  MORTGAGES. 

RECORD.— See  APPEALS  AND  ERRORS. 

REGISTRATION  OF  TITLES. 

admitting  abstract  of  title  in  evidence  without  preliminary 
proof  required  by  section  24  of  Records  act  is  error. . . .  282 

REHEARINGS. 

a  petition  for  rehearing  which  is  a  re-argument  of  points 
already  considered  will  be  stricken  from  the  files 546 

REMEDIES.— See  ACTIONS  AND  DEFENSES. 

RENUNCIATION.— See  WILLS. 
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RES  GESTiE.                                                                       page. 
as  respects  his  statements  when  issuing  transfers,  a  street 
car  conductor  occupies  the  same  relation  as  ticket  seller 
for  a  railroad  company 522 

RES  JUDICATA. 

when  decree  is  res  judicata 349 

when  principle  of  law  laid  down  by  Appellate  Court  on 
first  appeal  is  not  binding  upon  that  court  upon  the  sec- 
ond appeal   518 

REVENUE.— See  TAXES. 

RIGHTS  AND  REMEDIES.— See  ACTIONS  AND  DEFENSES. 

ROADS  AND  BRIDGES. 

highway  commissioners  are  the  judges  of  whether  a  con- 
tingency exists  calling  for  an  additional  road  tax 18 

what  does  not  support  a  claim  of  highway  by  user 96 

SCHOOLS. 

school  board  may  levy  tax  for  building  purposes  from  year 
to  year  to  complete  building  though  it  has  exhausted  its 
power  to  borrow  money 448 

SETTLEMENT  OF  ESTATES.— Sec  EXECUTORS  AND  AD- 
MINISTRATORS. 

SIDEWALKS.— See  SPECIAL  TAXATION. 

a  city  must  use  reasonable  care  to  keep  its  sidewalks  in  a 
reasonably  safe  condition,  even  though  they  are  located 
in  the  suburbs 99 

SPECIAL  ASSESSMENTS. 

term  "asphaltic  cement"  may  be  explained  by  parol — ^what 
evidence  is  a  sufficient  explanation 37 

necessity  for  an  improvement  is  primarily  a  question  for 
the  city  council — what  does  not  show  that  improvement 
was  unreasonable   37 

when  no  question  is  presented  for  review  on  appeal  from 
order  confirming  a  drainage  assessment 67 

the  building  of  a  sidewalk  by  a  property  owner  relieves  the 
property  from  liability  for  any  assessment  for  intersec- 
tions dr  any  other  portion  of  the  walk 297 

what  is  sufficient  notice  of  re-docketing  remanded  special 
assessment  case — what  does  not  render  such  notice  in- 
sufficient  411 
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SPECIAL  ASSESSMENTS.— CoM/mM^d.  page. 

when  property  owner  may  disregard  notice  of  passage  of 
sidewalk  ordinance   297 

a  patented  pavement  cannot  be  laid  by  special  assessment.  428 

affidavit  of  mailing  notices  need  not  recite  the  names  of 
the  persons  to  whom  the  notices  were  mailed 602 

when  sidewalk  ordinance  is  sufficiently  certain  as  to  the  in- 
cline and  location  of  the  walk 602 

what  is  not  a  variance  between  resolution  and  ordinance 
for  a  sidewalk  improvement  as  respects  excepting  paving 
of  intersecting  streets  and  alleys 602 

when  ordinance  is  properly  admitted  in  evidence  although 
it  contains  interlineations 602 

SPECIAL  INTERROGATORIES. 

when  answer  to  a  special  interrogatory  does  not  preclude 
raising  the  question,  on  appeal,  as  one  of  law 176 

SPECIAL  TAXATION. 

substantial  compliance  with  the  Sidewalk  act  of  1875  is  es- 
sential     379 

same  officers  designated  by  the  ordinance  to  supervise  the 
construction  of  walk  must  certify  the  bill  of  costs 379 

when  certification  of  bill  of  costs  is  not  sufficient 379 

absence  of  a  legally  certified  bill  of  costs  is  fatal  to  pro- 
ceeding under  Sidewalk  act  of  1875 379 

ordinance  for  sidewalk  under  Sidewalk  act  of  1875  cannot 
provide  for  side-filling 379 

SPECIFIC  LEGACIES.— See  WILLS. 

SPENDTHRIFTS. 

probate  court  has  original  jurisdiction  to  declare  a  person 

a  spendthrift  and  appoint  a  conservator 455 

grantee  charged  with  notice  by  records  of  court  that  the 
grantor  is  a  spendthrift  is  not  entitled  to  re-imburse- 
ment  before  the  deed  will  be  set  aside 455 

STARE  DECISIS. 

decision  long  followed  will  not  be  overruled  if  it  violates 
no  positive  rule  of  law  and  causes  no  serious  detriment 
to  the  public  interests 173 

STATUTE  OF  FRAUDS. 

the  Statute  of  Frauds  does  not  apply  to  a  constructive 

trust  arising  out  of  fraud 69 

what  takes  case  out  of  operation  of  Statute  of  Frauds. ...     70 
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STATUTE  OF  l?RAUDS.^Continued.  page. 

what  facts  must  be  proved  to  take  an  oral  promise  to  con- 
vey out  of  the  operation  of  Statute  of  Frauds 255 

where  the  declarations  to  third  persons  are  relied  upon  to 
prove  oral  agreement  to  convey,  proof  must  be  clear. . .  255 

establishment  of  unascertained  boundary  by  parol  is  bind- 
ing, notwithstanding  the  Statute  of  Frauds 291 

STATUTE  OF  LIMITATIONS.— See  LIMITATIONS. 

STATUTES.— See  CONSTITUTIONAL  LAW;    CONSTRUC- 
TION, 
what  is  not  a  delegation  of  legislative  power 104 

STIPULATIONS. 

stipulation  becomes  part  of  the  record  upon  filing 121 

a  stipulation,  in  ejectment,  to  submit  a  disputed  boundary 
question  to  surveyors  is  binding  in  absence  of  claim  of 
fraud  or  incompetency 336 

rules  governing  arbitration  apply  where  parties  stipulate 
to  submit  question  of  disputed  boimdary  line  to  decision 
of  surveyors 336 

effect  where  parties  to  a  contested  election  case  stipulate 
that  the  ballots  have  been  properly  preserved 493 

STREET  RAILWAYS. 

company  is  not  justified  in  disobeying  transfer  ordinance 
because  it  believes  it  to  be  invalid 521 

when  statement  of  conductor  who  issued  transfer  is  admis- 
sible in  an  action  for  damages  from  forcible  ejection  of 
passenger  by  another  conductor 521 

it  is  the  duty  of  a  street  car  conductor  to  obey  the  law,  re- 
gardless of  contrary  instructions  of  the  company 521 

a  street  car  conductor,  in  issuing  transfers,  occupies  the 
relation  of  a  railroad  ticket  seller  as  respects  what  he 
represents  when  issuing  transfer 522 

when  street  car  transfer  ordinance  is  admissible  in  action 
for  damages  from  forcible  ejection 522 

admissibility  of  proof  of  business  income  of  plaintiff  in 
action  for  personal  injury 522 

SUICIDE. 

when  suicide  by-law  of  benefit  society  is  valid 32 

when  the  suicide  of  a  member  of  benefit  society  precludes 
recovery 5^^ 


Digitized  by  VjOOQIC 


223  ni.]  INDEX.  685 

TAXES.— See  SPECIAL  ASSESSMENTS.  pace. 

section  i  of  Juhl  law  of  1901  construed 17 

when  taxes,  other  than  State,  should  be  extended  on  val- 
uation of  county  board  of  review  and  not  on  equalized 
value  fixed  by  State  Board  of  Equalization 17 

section  i  of  Juhl  law  has  no  application  where  the  tax  is 
less  than  the  maximum  allowed  by  law 17 

highway  commissioners  are  the  judges  of  whether  a  con- 
tingency exists  calling  for  additional  road  tax 18 

legislature  cannot  exempt  property  not  enumerated  in  sec- 
tion 3  of  article  9  of  the  constitution 54 

act  of  1905,  exempting  the  funds  of  benefit  society  from 
taxation,  is  unconstitutional 54 

when  remedy  against  improper  assessment  is  by  injunction 
and  not  by  appeal  to  Auditor  from  decision  of  the  board 
of  review   284 

what  is  not  a  taxable  instrument — advancements 285 

amount  of  indebtedness  of  municipal  corporation  does  not 
affect  its  power  to  levy  lawful  taxes  up  to  the  limit  im- 
posed by  law 448 

school  board  may  levy  tax  for  building  purposes  from  year 
to  year  to  complete  building  though  it  has  exhausted  its 
power  to  borrow  money 448 

TOWNS.— See  MUNICIPAL  CORPORATIONS. 

TRADE. 

when  bill  will  not  lie  to  enjoin  manufacture  of  article. ...  136 

purpose  of  the  anti-trust  statutes 616 

a  contract  in  partial  restraint  of  trade  may  be  valid 616 

when  a  contract  limiting  the  sale  of  fire  clay  from  a  certain 

bed  for  a  fixed  period  is  valid 616 

evidence  of  a  trade  usage  may  be  admissible  to  explain  a 

contract  but  not  to  vary  or  contradict  it 629 

when  admitting  proof  of  trade  usage  is  not  prejudicial. . .  629 

TRESPASS. 

matters  of  justification  cannot  be  proved  under  a  plea  of 

not  guilty  in  action  of  trespass 58 

any  unlawful  authority  exercised  over  goods  is  a  trespass.     58 
statute  abolishing  distinction  between  actions  of  trespass 

and  case  does  not  affect  liability  of  parties 58 

extent  to  which  leave  or  license  may  be  proved  under  plea 

of  not  guilty  in  trespass 59 

when  instruction  in  trespass  is  not  harmful 59 
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when  values  marked  in  inventory  book  should  not  be  disre- 
garded by  the  jury 59 

what  facts  authorize  instruction  allowing  exemplary  dam- 
ages in  action  of  trespass 59 

TRIAL 

testimony  cannot  be  disregarded  because  witness  is  in  the 
employ  of  the  defendant 143 

when  limiting  argument  to  forty-five  minutes  is  not  error.  143 

section  25  of  the  Limitation  act  applies  only  to  involun- 
tary non-suits — when  non-suit  is  voluntary 172 

when  answer  to  a  special  interrogatory  does  not  preclude 
raising  the  question  as  one  of  law,  on  appeal 176 

permitting  counsel  to  discuss  question  not  referred  to  in 
opening  argument  is  largely  discretionary 177 

stipulation  fairly  made  is  binding 336 

when  rules  of  arbitration  apply 336 

facts  under  which  action  for  injury  from  falling  of  barrel 
from  wagon  should  go  to  jury 383 

what  questions  in  action  against  railroad  company  for  in- 
juries are  properly  submitted  to  the  jury 395 

section  83  of  Practice  act  requires  notice  of  the  re-docket- 
ing of  a  remanded  cause 411 

what  is  sufficient  notice  of  re-docketing  of  remanded  spe- 
cial assessment  case — what  does  not  render  such  notice 
insufficient  411 

instructions  attempting  to  complicate  or  broaden  the  right 
of  the  jury  in  a  criminal  case  to  judge  the  law  should  be 
refused  485 

effect  where  the  parties  to  contested  election  case  stipulate 
that  the  ballots  have  been  properly  preserved 493 

when  question  whether  machine  was  defective  is  properly 
submitted  to  the  jury 638 

TRUSTS. 

what  does  not  create  a  constructive  trust 69 

when  grantee  is  under  an  obligation  to  convey  as  a  con- 
structive trustee   69 

the  Statute  of  Frauds  does  not  apply  to  a  constructive  trust 

arising  out  of  fraud 69 

what  takes  case  out  of  operation  of  Statute  of  Frauds 70 

when  contract  does  not  create  trust  relation 136 

TRUSTS  AND  COMBINATIONS.— Sec  MONOPOLY. 
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if  a  corporation  has  no  power  to  make  a  certain  contract, 

performance  by  either  party  does  not  give  it  validity. . .   127 
when  party  is  charged  with  notice  that  a  certificate  of  a 
,         hotel  corporation  purporting  to  be  a  dedication  of  cer- 
tain privileges  to  purchasers  of  lots  is  ultra  vires 546 

USAGES. 

evidence  of  a  trade  usage  may  be  admissible  to  explain  a 
contract  but  not  to  vary  or  contradict  it 629 

USURY. 

to  avoid  penalties  of  usury,  a  loan  association  must  make 

loans  in  manner  provided  by  statute 126 

when  a  shareholder  in  loan  association  is  not  estopped  to 
raise  defense  of  usury 127 

VILLAGES.—See  MUNICIPAL  CORPORATIONS. 

WAIVER. 

when  compliance  with  condition  precedent  to  payment  of 

money  is  waived 88 

what  is  a  waiver  of  objection  that  foreign  law  was  not  spe- 
cially pleaded   142 

questions  not  urged  in  brief  and  argument  are  waived 201 

when  alleged  error  in  overruling  demurrer  is  waived ....  364 
party  must  obtain  decision  on  his  point  that  ordinance  is 
unconstitutional  or  the  point  is  waived 540 

WAREHOUSE  COMMISSION.—See  RAILROADS. 

WATERS. 

dominant  owner  cannot  increase  the  burden  upon  servient 
estate  231 

equity  has  jurisdiction  to  enjoin  threatened  injury  to  ser- 
vient estate  by  increase  in  burden  of  water 231 

right  of  municipal  corporation  to  divert  surface  water 231 

in  Illinois,  as  to  drainage  rights,  there  is  no  distinction  be- 
tween surface  waters  and  overflow  waters 387 

each  overflow  of  water  caused  by  improperly  built  railroad 
embankment  is  a  fresh  nuisance 387 

parties  restraining  the  natural  flow  of  water  must  guard 
against  damage  from  heavy  rainfalls 387 

whether  rainfall  is  unprecedented  is  a  question  of  fact. . .  388 
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when  words  "whatever  remains"  do  not  enlarge  life  estate.  i6o 

presumption  of  law  is  against  intestacy 213 

renunciation  by  widow  does  not  make  the  property,  outside 

of  her  interests  under  the  statute,  intestate 213 

widow  is  entitled  to  claim  one-third  of  the  personal  estate 

upon  renunciation  213 

specific  legatees  take  subject  to  widow's  rights 213 

rule  as  to  abatement  of  legacies  where  widow  renounces 
provision  of  will — section  79  of  the  Administration  act 

construed   213 

bequests  of  certain  amounts  of  shares  of  stock  in  a  corpo- 
ration are  specific  legacies 213 

upon  renunciation  by  widow  the  value  of  her  share  is  de- 
termined as  of  the  time  of  distribution 213 

section  13  of  Wills  act,  permitting  establishment  of  will  by 
any  competent  evidence  on  appeal  to  circuit  court,  does 

not  apply  to  the  contestants 316 

on  appeal  to  circuit  court  both  parties,  as  respects  testa- 
mentary capacity,  are  limited  to  testimony  of  the  sub- 
scribing witnesses  to  the  will 316 

contestants,  on  appeal  to  circuit  court,  may  introduce  any 
competent  evidence  tending  to  invalidate  the  will  for 

fraud,  compulsion  or  improper  conduct 316 

what  evidence  not  admissible  to  show  fraud 316 

will  construed  as  passing  life  estate  to  widow 339 

when  devise  for  life  does  not  carry  power  of  disposition. .  339 
the  word  "effects"  does  not  ordinarily  apply  to  land,  al- 
though it  may  if  the  context  of  the  will  indicates  that 

such  was  the  testator's  intention 535 

land  not  included  within  the  terms  of  will  is  not  affected 
by  it,  notwithstanding  the  presumption  against  intestacy.  535 

WITNESSES. 

testimony  cannot  be  disregarded  because  witness  is  in  the 
employ  of  the  defendant 143 

WORDS  AND  PHRASES. 

term  "asphaltic  cement,"  used  in  paving  ordinance,  may 
be  explained  by  parol 37 

when  words  "whatever  remains,"  used  in  will,  do  not  en- 
large a  life  estate 160 

the  word  "effects,"  used  in  a  will,  does  not  ordinarily  ap- 
ply to  land,  although  it  may  if  the  context  of  the  will 
indicates  that  such  was  the  testator's  intention 535 

words  "doing  business  in  this  State,"  used  in  section  6  of 
Railroad  and  Warehouse  Commission  act,  construed..  581 
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